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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart304 
RIN  3206-AF37 

Expert  and  Consultant  Appointments 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting 
regulations  for  the  employment  and  pay 
of  persons  appointed  under  the  expert 
and  consultemt  authority.  The  Technical 
and  Miscellaneous  Qvil  Service 
Amendments  Act  of  1992  requires  OPM 
to  prescribe  such  regulations  and  to 
ensure  agency  compliance. 

EFFECTIVE  DATE:  October  2. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Employment  and  reporting 
requirements — ^Tracy  E.  Spencer  or 
Cl^stina  Gonzales,  (202)  606-0830, 
or  fax  (202)  606-2329; 

Pay  and  leave  administration — ^Frank 
Derby,  (202)  606-1413,  or  fax  (202) 
606-0824. 

SUPPLEMENTARY  INFORMATION:  A 
longstanding  law,  5  U.S.C.  3109, 
authorizes  agencies  to  malce  excepted 
appointments  of  qualified  persons  to 
perform  expert  or  consultant  work  that 
is  temporary  (not  to  exceed  1  year)  or 
intermittent.  In  1991,  the  General 
Accounting  Office  (GAO)  reviewed 
expert  and  consultant  appointments 
made  imder  section  3109  by  nine 
installations  during  a  30-month  period. 
GAO  determined  that  almost  one-third 
of  those  appointments  were  improper 
and  recommended  that  Congress  amend 
5  U.S.C.  3109  to  authorize  OPM  to 
regulate  the  employment  of  experts  and 
consultants. 

Section  2(8)  of  Pub.  L.  102-378, 
October  2, 1992,  requires  OPM  to 
regulate  appointments  imder  5  U.S.C. 


3109  and  to  collect  data  on  pay  and 
days  worked.  OPM  issued  proposed 
regulations  to  implement  that 
requirement  on  December  29, 1994  (59 
FR  67232).  We  received  comments  on 
those  regulations  from  nine  Federal 
agencies  and  one  private  firm. 

Comments  on  Coverage 

One  agency  suggested  that  the 
regulations  use  an  alternative  term  for 
“consultant”  to  distinguish  individuals 
who  receive  Federal  civil  service 
appointments  from  those  serving  imder 
contracts  for  consulting  services.  We  did 
not  adopt  that  suggestion  because  the 
terms  “expert”  and  “consultant,”  are 
contained  in  the  law. 

One  agency  asked  whether  the 
regulations  cover  appointments  of 
advisory  group  members.  The 
regulations  cover  all  appointments 
made  under  5  U.S.C.  3109,  including 
those  to  advisory  groups.  Another 
agency  asked  how  the  regulations  will 
affect  current  appointments  of  experts 
and  consultants.  Experts  and 
consultants  appointed  without  time 
limit  will  become  subject  to  the  new 
regulations  immediately  on  the  effective 
date.  Those  already  appointed  with  time 
limits  will  become  subject  to  the 
regulations  upon  expiration  of  their 
current  appointment.  We  do  not 
anticipate  that  the  regulations  will 
necessitate  changes  in  employment 
conditions  because  the  requirements 
either  repeat  or  liberalize  ffiose 
contained  in  previous  instructions  and 
determinations  issued  by  OPM  and 
GAO. 

Comments  on  Appointments  and 
Reappointments  (Section  304.103) 

The  law  requires  that  experts  and 
consultants  be  appointed  on  a 
temporary  or  intermittent  basis.  One 
agency  suggested  that  the  regulations 
should  permit  experts  and  consultants 
who  work  on  a  strictly  intermittent  basis 
to  be  appointed  for  periods  longer  than 
1  year  or  without  time  limit.  That  has 
b^n  done. 

All  other  experts  and  consultants 
must  be  employed  imder  \emporary 
appointments.  The  proposed  regulations 
included  two  options  for  limiting  length 
of  temporary  service:  By  time  (Option  1) 
or  by  ciunulative  earnings  (Option  2). 

Several  agencies  suggested  that 
Option  1  should  include  the  same 
flexibiUti'es  for  extension  or 
reappointment  that  are  available  for 


other  temporary  Federal  appointments. 
We  have  adopted  suggestions  to  permit 
reappointment  to  demonstrably 
different  duties  and  to  provide  for  OPM 
approval  of  exceptions  to  time  limits. 

Several  agencies  asked  whether  an 
individual’s  maximum  Ufetime  earnings 
limit  imder  Option  2  would  increase  to 
reflect  increases  in  basic  pay  rates.  One 
agency  asked  whether  an  individual 
who  had  previously  exhausted  his/her 
lifetime  Ibnit  could  be  reappointed 
following  such  an  increase.  The  final 
regulations  permit,  but  do  not  require, 
agencies  to  raise  an  appointee’s  lifetime 
earnings  limit  to  reflect  statutory  pay 
increases. 

One  agency  suggested  that  OPM 
provide  examples  of  situations  in  which 
Option  1  or  Option  2  would  be 
appropriate.  We  did  not  adopt  that 
suggestion  because  we  believe  that  each 
agency  can  best  make  that 
determination  based  on  first-hand 
knowledge  of  its  own  work.  Another 
agency  suggested  that  the  determination 
be  required  prior  to  any  reappointment, 
rather  than  upon  initiail  appointment,  to 
reduce  documentation  requirements  for 
appointments  that  are  never  renewed. 

We  have  adopted  that  suggestion 
although,  in  practice,  we  expect  that 
many  appointees  will  want  to  know  the 
possibility  for  reappointment  when 
deciding  whether  to  accept  the  agency’s 
initial  offer. 

Comments  on  Pay  and  Leave 
Administration  (Sections  304.104 
through  304.106) 

The  regulation  stipulates  that  experts 
and  consultants  are  not  automatically 
entitled  to  pay  rate  adjustments  at  the 
time  of  general  pay  increases  under  5 
U.S.C.  5303  unless  provided  for  in  the 
appointment  document.  (See  5  CFR 
304.106(a).)  One  agency  suggested  that 
entitlement  to  receive  those  pay  rate 
adjustments  be  at  the  discretion  of 
agency  managers.  That  comment  seems 
to  be  based  on  a  misimderstanding.  The 
regulations  do  not  impair  any  agency’s 
ability  to  make  ad  hoc  adjustments  in 
expert  or  consultant  pay  under  its 
administrative  pay  setting  authority. 

The  provision  in  question  simply  states 
that  experts  and  consultants  have  no 
entitlement  to  pay  adjustments  equal  to 
those  under  5  U.S.C.  5303,  unless  the 
agency  has  chosen  to  convey  such 
entitlement  in  the  appointing  document. 
In  the  absence  of  a  documented 
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provision  for  such  pay  adjustments, 
they  are  at  the  employing  agency’s 
discretion.  We  have  revised  §  304.106(a) 
to  make  clear  that  agencies  have 
discretionary  authority  to  adjust  the  pay 
of  experts  and  consultants. 

One  agency  commented  on  the 
necessity  for  the  use  of  an  updated 
service  computation  date  (SG3)  for 
intermittent  experts  and  consultants  in 
the  preparation  of  reports  required 
xmder  section  304.108.  The  concern  was 
a  need  for  the  continuous  updating  of 
SODs  for  intermittents.  However,  OPM 
does  not  require  continuous  updating  of 
SCDs  for  intermittent  employees. 
Agencies  are  required  to  update  those 
SCDs  if  the  employee  leaves  the  agency 
(transfer,  separation,  retirement,  etc.)  or 
changes  to  a  non-intermittent  work 
schedule. 

One  consultants’  organization 
commented  that  there  should  be  no 
provision  for  overtime  for  experts  and 
consultants.  Entitlement  to  overtime  pay 
and  other  premium  pay  is  a  matter  of 
law,  if  applicable  eligibility 
requirements  are  met.  'That  organization 
also  suggested  that  agencies  engage  in  a 
pre-screening  process  whereby  available 
experts  and  consultants  could  be  listed 
by  subject  expertise  and  fee  schedule. 
Agencies  are  free  to  do  so  based  upon 
foreseeable  needs  and  funds  available. 

One  agency  asked  whether  experts 
and  consultants  who  are  covered  imder 
the  Fair  Labor  Standards  Act  (FLSA) 
overtime  provisions  are  subject  to  the 
special  FLSA  rules  apphcable  to 
General  Schedule  employees  rmder  title 
5,  United  States  Code,  and  OPM 
regulations.  'Those  experts  and 
consultants  are  subject  to  OPM’s 
regulations  on  FLSA  overtime  pay.  (See 
section  4(f)  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended.)  To  clarify 
this,  we  have  added  a  reference  to 
OPM’s  FLSA  regulations  (part  551)  in 
section  304.106(c). 

One  agency  recommended  that 
§  304.105  be  revised  to  make  clear  how 
daily  and  biweekly  pay  limits  are  to  be 
computed  in  cases  where  an  agency  has 
authority  to  pay  an  expert  or  considtant 
above  the  GS-15,  step  10,  limitation. 
Since  these  regulations  are  limited  to 
implementation  of  5  U.S.C.  3109,  we 
have  not  included  rules  on 
implementing  a  pay  limit  imder  other 
statutory  provisions.  However,  all  . 
Federal  employees  covered  under  5 
U.S.C.  5504  would  be  subject  to  the 
rules  therein  for  the  computation  of 
hoxuly,  daily  and  biweekly  rates  of  pay. 

An  agency  asked  how  pay  would  be 
administered  for  experts  and 
consultants  who  are  paid  on  a  daily 
basis  in  the  event  that  they  are  assigned 
to  estabhshed  regular  tours  of  duty  (i.e.. 


not  intermittent)  and  who  therefore 
have  an  entitlement  to  annual  and  sick 
leave.  Since  these  employees  have 
scheduled  tours,  they  are  accountable 
for  their  scheduled  work  hours  by 
performing  work  or  taking  annual  leave, 
sick  leave,  leave  without  pay, 
compensatory  time,  etc.  Accordingly, 
OPM  believes  that  such  employees 
should  be  compensated  on  an  hourly 
basis  rather  than  on  a  daily  basis. 

We  are  considering  adding  a 
provision  to  these  regulations  that 
would  establish  a  clear  requirement  that 
any  expert  or  consultant  with  an 
established  regular  tour  of  duty  must  be 
paid  on  an  hoiuly  basis.  However,  we 
are  interested  in  agency  comments 
regarding  such  a  requirement  before 
proceeding  with  a  regulatory  change. 
Therefore,  we  invite  agency 
representatives  to  provide  comments  by 
calling  the  Compensation 
Administration  Ehvision  at  (202)  606- 
2858  or  by  writing  to  Donald  ]. 

Winstead,  Assistant  Director  for 
Compensation  Policy,  Office  of 
Personnel  Management,  Room  6H31, 
1900  E  Street,  NW.,  Washington,  DC 
20415. 

Comments  on  Reporting  and 
Compliance  Requirements  (Sections 
304.107  and  304.108) 

As  revised,  5  U.S.C.  3109  requires 
agencies  to  report  annually  on  their  use 
of  paid  experts  and  consultants  and  to 
provide  the  controls  and  oversight 
necessary  to  ensure  proper  use  of  the 
appointing  authority.  We  have  adopted 
an  agency’s  suggestion  to  clarify  that  the 
pay  to  be  reported  does  not  include 
reimbursement  for  travel  and  related 
expenses.  We  did  not  adopt  a  suggestion 
to  delete  requirements  that  agencies 
conduct  appropriate  training  and 
oversight  to  ensure  proper  use  of  the 
appointing  authority  because  Congress 
intended  these  elements  to  be  peurt  of 
agencies’  compliance  programs.  We 
have,  however,  reworded  the  regulation 
to  clarify  that  the  specific  procediues  for 
meeting  these  requirements  are  up  to 
each  agency. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
Covemment  employment  practices. 

List  of  Subjects  in  5  CFR  Part  304 

Administrative  practice  and 
procedure,  Covemment  employees. 


Office  of  Personnel  Management, 

James  B.  King, 

Director. 

Accordingly,  OPM  is  adding  part  304 
to  title  5,  Code  of  Federal  Regulations, 
as  follows; 

PART  304— EXPERT  AND 
CONSULTANT  APPOINTMENTS 

Sec. 

304.101  Ckjverage. 

304.102  Definitions. 

304.103  Authority. 

304.104  Determining  rate  of  pay. 

304.105  Daily  and  biweekly  basic  pay 
limitations. 

304.106  Pay  and  leave  administration. 

304.107  Reports. 

304.108  Compliance. 

Authority:  5  U.S.C.  3109. 

§304.101  Coverage. 

These  regulations  apply  to  the 
appointment  of  experts  and  consultants 
as  Federal  employees  under  5  U.S.C. 
3109.  They  do  not  apply  to  the 
appointments  of  experts  and  consultemts 
under  other  employment  authorities  or 
to  the  procurement  of  services  by 
contracts  under  the  procurement  laws. 

§304.102  Definitions. 

For  purposes  of  this  part: 

(a)  An  agency  is  an  executive 
department,  a  military'  department,  or 
an  independent  agency. 

(b)  A  consultant  is  a  person  who  can 
provide  valuable  and  pertinent  advice 
generally  drawn  from  a  high  degree  of 
broad  administrative,  professional,  or 
technical  knowledge  or  experience,, 
When  an  agency  requires  public 
advisory  participation,  a  consultant  also 
may  be  a  person  who  is  affected  by  a 
particular  progreim  and  can  provide 
useful  views  from  personal  experience. 

(c)  A  consultant  position  is  one  that 
requires  providing  advice,  views, 
opinions,  alternatives,  or 
recommendations  on  a  temporary  and/ 
or  intermittent  basis  on  issues, 
problems,  or  questions  presented  by  a 
Federal  official. 

(d)  An  expert  is  a  person  who  is 
specially  qualified  by  education  and 
experience  to  perform  difficult  and 
challenging  tasks  in  a  particular  field 
beyond  the  usual  range  of  achievement 
of  competent  persons  in  that  field.  An 
expert  is  regarded  by  other  persons  in 
the  field  as  an  authority  or  practitioner 
of  imusual  competence  and  skill  in  a 
professional,  scientific,  technical  or 
other  activity. 

(e)  An  expert  position  is  one  that 
requires  the  services  of  a  specialist  with 
skills  superior  to  those  of  others  in  the 
same  profession,  occupation,  or  activity 
to  perform  work  on  a  temporary  and/or 
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intermittent  b€isis  assigned  by  a  Federal 
official.  For  example,  a  microbial 
contamination  specialist  may  apply  new 
test  methods  to  identify  bacteria  on 
products,  a  computer  scientist  may 
adapt  advanced  methods  to  develop  a 
complex  software  system,  or  a  plate 
maker  may  engrave  a  novel  design. 

(f)  Intemittent  employment,  as  defined 
in  part  340,  subpart  D,  of  this  chapter, 
means  employment  without  a  regularly 
scheduled  tour  of  duty. 

(g)  Temporary  employment  means 
employment  not  to  exceed  1  year.  An 
expert  or  consultant  serving  imder  a 
temporary  appointment  may  have  a  full¬ 
time,  part-time,  seasonal,  or  intermittent 
work  schedule. 

(h)  Employment  without 
compensation  means  unpaid  service 
that  is  provided  at  the  agency’s  request 
and  is  to  perform  duties  that  are 
imclassified.  It  is  not  volunteer  service. 

§  304.1 03  Authority. 

(a)  Basic  authority.  (1)  When 
authorized  by  an  appropriation  or  other 
statute  to  use  5  U.S.C.  3109,  an  agency 
may  appoint  a  qualified  expert  or 
consultant  to  an  expert  or  consultant 
position  that  requires  only  intermittent 
and/or  temporary  employment.  Such  an 
appointment  is  excepted  fiom 
competitive  examination,  position 
classification,  and  the  General  Schedule 
pay  rates. 

(2)  An  expert  or  consultant  who 
works  on  a  strictly  intermittmit  basis 
may  be  appointed  imder  this  authority 
wi^out  time  limit  or  for  any  period 
determined  by  the  agency.  All  other 
experts  and  consultants  must  receive 
temporary  appointments.  Temporary 
experts  and  consultants  may  be 
reappointed  in  the  same  agency  only  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  Inappropriate  use.  An  agency  must 
not  use  5  U.S.C.  3109  to  appoint  an 
expert  or  consultant: 

(1)  To  a  position  requiring 
Presidenti^  appointment.  However, 
subject  to  the  conditions  of  this  part,  an 
agency  may  appoint  an  individual 
awaiting  final  action  on  a  Presidential 
appointment  to  an  expert  or  consultant 
position. 

(2)  To  a  Senior  Executive  Service 
position  (including  an  FBI  or  DEA 
Senior  Executive  Service  position). 

(3)  To  perform  managerial  or 
supervisory  work  (although  an  expert 
may  act  as  team  leader  or  director  of  the 
specific  project  for  which  he/she  is 
hired),  to  make  final  decisions  on 
substantive  policies,  or  to  otherwise 
function  in  the  agency  chain  of 
command  (e.g.,  to  approve  financial 
transactions,  personnel  actions,  etc.). 


(4)  To  do  work  performed  by  the 
agency’s  regular  employees. 

(5)  To  fill  in  during  stafi  shortages. 

(6)  Solely  in  anticipation  of  giving 
that  individual  a  career  appointment. 
However,  subject  to  the  conditions  of 
this  part,  an  agency  may  appoint  an 
individual  to  an  expert  or  consultant 
position  pending  Schedule  C 
appointment  or  noncareer  appointment 
in  the  Senior  Executive  Service. 

(c)  Reappointment.  An  agency  may 
reemploy  an  expert  or  consultant  to 
perform  demonstrably  difierent  duties 
without  regard  to  the  length  of  that 
individual’s  previous  expert  or 
consultant  service  with  the  agency. 
Reappointment  to  perform  substantially 
the  same  duties  is  subject  to  the 
following  limits: 

(1)  An  agency  may  employ  an  expert 
or  consultant  who  works  on  a  full-time 
basis  for  a  maximum  of  2  years — ^i.e.,  on 
an  initial  appointment  not  to  exceed  1 
year  and  a  reappointment  not  to  exceed 
1  additional  year. 

(2)  An  agency  may  reappoint  an 
expert  or  consuhant  who  works  on  a 
part-time  or  intermittent  schedule  in 
accordance  with  one  of  the  following 
options.  The  agency  must  determine 
which  option  it  will  use  in  advance  of 
any  reappointment  and  must  base  its 
determination  on  objective  criteria  (e.g., 
nature  of  duties,  pay  level,  whether  or 
not  work  is  regvil€irly  scheduled).  Option 
1  must  be  applied  to  reappointments  of 
experts  and  consultants  appointed 
without  compensation. 

(i)  Option  1 — Annual  service.  An 
agency  may  reappoint  an  expert  or 
consultant,  with  no  limit  on  the  number 
of  reappointments,  as  long  as  the 
individual  is  paid  for  no  more  than  6 
months  (130  days  or  1,040  hours)  of 
work,  or  works  for  no  more  than  that 
amoimt  of  time  without  compensation, 
in  a  service  year.  (The  service  year  is  the 
calendar  year  that  begins  on  the  date  of 
the  individuars  initial  appointment  in 
the  agency.)  An  expert  or  consultant 
who  exceeds  this  limit  in  his/her  first 
service  year  may  be  reappointed  for  1 
additional  year.  An  expert  or  consultant 
who  exceeds  the  limit  during  any 
subsequent  service  year  may  not  be 
reappointed  thereafter. 

(li)  Option  2— Cumulative  earnings. 
Each  expert  or  consultant  will  have  a 
lifetime  limit  of  twice  the  maximum 
annual  rate  payable  vmder  the 
annualized  basic  pay  limitations  of 
section  304.105.  The  agency  may  adjust 
this  limit  to  reflect  statutory  increases  in 
basic  pay  rates.  The  agency  may 
reappoint  an  expert  or  consultant  until 
his/her  total  earnings  from  expert  or 
consultant  employment  with  the  agency 
reach  the  lifetime  maximum,  as 


determined  by  using  the  applicable 
maximum  salary  rate.  At  that  point,  the 
employment  must  be  terminated. 

(3)  0PM  may  authorize 
reappointment  of  an  expert  or 
consultant  as  an  exception  to  the  limits 
in  the  section  when  necessitated  by 
unforeseen  and  imusual  ciraunstances. 

§  304.1 04  Determining  rate  of  pay. 

(a)  The  rate  of  basic  pay  for  experts 
and  consultants  is  set  by  administrative 
action.  The  head  of  an  agency,  or  his  or 
her  designee,  must  determine  the 
appropriate  rate  of  basic  pay  on  an 
hourly  dr  daily  basis,  subject  to  the 
limitations  described  in  section  304.105. 

(b)  The  head  of  an  agency,  or  his  or 
her  designee,  shall  consider  the 
following  factors  in  setting  the  initial 
rate  of  basic  pay  for  an  expert  or 
consultant: 

(1)  The  level  and  difficulty  of  the 
work  to  be  performed; 

(2)  The  qualifications  of  the  expert  or 
consultaiit; 

(3)  The  pay  rates  of  comparable 
individuals  performing  similar  work  in 
Federal  or  non-Federal  sectors;  and 

(4)  The  availability  of  qualified 
candidates. 

(c)  An  expert  or  consultant  appointed 
under  5  U.S.C.  3109  may  be  employed 
without  pay,  provided  the  individiial 
agrees  in  advance  in  writing  to  waive 
any  claim  for  compensation  for  those 
services. 

§304.105  Daily  and  biweekly  basic  pay 
limitations. 

(a)  Unless  specifically  authorized  by 
an  appropriation  or  other  statute, 
agencies  subject  to  chapter  51  and 
subchapter  III  of  chapter  53  of  title  5, 
United  States  Ck>de,  may  not  pay  for  any 
1  day  an  aggregate  amoimt  of  pay 
(including  basic  pay,  locality  pay  under 
subpart  F  of  part  531  of  this  chapter, 
and  premium  pay  under  subpart  A  of 
part  550  of  this  chapter)  that  exceeds  the 
daily  equivalent  of  the  highest  rate 
payable  under  5  U.S.C.  5332 — that  is, 
the  daily  rate  for  GS-15,  step  10.  imder 
the  General  Schedule  (excluding 
locality  pay  or  any  other  additional 
pay).  The  daily  rate  is  computed  by 
dividing  the  annual  GS-15,  step  10,  rate 
by  2,087  hours  to  find  the  hourly  rate 

of  pay  and  by  multiplying  the  hourly 
rate  of  pay  by  8  hours. 

(b)  Unless  specifically  authorized  by 
an  appropriation  or  other  statute,  an 
expert  or  consultant  shall  not  be  paid 
for  any  biweekly  pay  period  an 
aggregate  amount  of  pay  (including 
basic  pay,  locality  pay  under  subpart  F 
of  part  531  of  this  chapter,  and  premium 
pay  under  subpart  A  of  part  550  of  this 
chapter)  in  excess  of  the  biweekly  rate 


45650  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


of  pay  for  GS-IS,  step  10,  under  the 
General  Schedule  (excluding  locality 
pay  or  any. other  additional  pay).  The 
biweekly  rate  is  computed  by  dividing 
the  annual  GS-15,  step  10,  rate  by  2,087 
hours  to  find  the  homly  rate  of  pay  and 
by  multipl)ring  the  hourly  rate  of  pay  by 
80  hours. 

§  304.106  Pay  and  leave  administration. 

(a)  The  employing  agency  has  the 
authority  to  adjust  the  pay  of  experts 
and  consultants  after  initial 
appointment  and  to  establish 
appropriate  policies  governing  the 
amount  and  timing  of  any  such 
adjustments,  subject  to  the  limitations  of 
§  304.105.  In  addition  to  the  factors 
fisted  in  §  304.104(b),  tfie  agency  may 
consider  factors  such  as  job 
performance,  contributions  to  agency 
mission,  and  the  general  pay  increases 
granted  to  other  Federal  employees. 
Experts  and  consultants  are  not  entitled 
to  receive  automatic  adjustments  in 
their  rates  of  basic  pay  at  the  time  of 
general  pay  increases  under  5  U.S.C. 

5303  xmless  specifically  provided  for  in 
the  official  appointing  document.  In  the 
absence  of  su(^  automatic  entitlement, 
any  pay  adjustments  are  at  the  agency’s 
discretion. 

(b)  Experts  and  consultants  paid  on  a 
daily  rate  basis  are  not  entitled  to 
overtime  pay  under  section  5542  of  title 
5,  United  States  Code.  Otherwise, 
experts  and  consultants  qualify  for 
premium  pay  under  subchapter  V  of 
chapter  55  of  title  5,  United  States  Code, 
if  they  meet  the  applicable  eligibility 
requirements  (including  the 
requirement  that  an  employee  have  a 
regularly  schedided  tour  of  duty,  where 
applicable). 

(c)  Experts  and  consultants  may  be 
entitled  to  overtime  pay  imder  the  Fair 
Labor  Standards  Act  if  they  are 
nonexempt  under  OPM  regulations 
implementing  that  Act  for  Federal 
employees.  (See  5  CFR  part  551). 

(d)  An  expert  or  consultant  may  be 
paid  for  service  on  an  intermittent  basis 
in  more  than  one  expert  or  consultant 
position,  provided  the  pay  is  not 
received  for  the  same  period  of  time  (5 
U.S.C.  5533(d)(1)). 

(e)  Experts  emd  consultants  are  subject 
to  the  provisions  of  5  U.S.C.  8344  and 
8468  on  reduction  of  basic  pay  by  the 
amount  of  annuity  received. 

(f)  Experts  and  consultants  are  subject 
to  the  provisions  of  5  U.S.C.  5532  on 
reduction  of  retired  military  pay. 

(g)  Experts  and  consultants  with  a 
regularly  scheduled  tour  of  duty  (i.e., 
not  intermittent)  are  entitled  to  sick  and 
annual  leave  in  accordance  with  chapter 
63  of  title  5,  United  States  Code,  and  to 
pay  for  any  holiday  occurring  on  a 


workday  on  which  they  perform  no 
work,  provided  that  workday  is  part  of 
the  basic  workweek.  Those  employed  on 
an  intermittent  basis  do  not  earn  leave 
and  are  not  entitled  to  paid  holidays. 

§304.107  Reports. 

As  required  by  5  U.S.C.  3109(e),  each 
agency  shall  report  to  the  Office  of 
Personnel  Management  on  an  annual 
basis: 

(a)  The  number  of  days  the  agency 
employed  each  paid  expert  or 
consultant;  and 

(b)  The  total  amount  the  agency  paid 
each  expert  or  consultant  so  employed. 
(Do  not  include  payments  for  travel  and 
related  expenses.) 

§304.108  Compliance. 

(a)  Each  agency  using  5  U.S.C.  3109 
must  establish  and  maintain  a  system  of 
controls  and  oversight  necessary  to 
assiure  compliance  with  5  U.S.C.  3109 
and  these  regulations.  The  system  must 
include — 

(1)  Appropriate  training  and 
information  procedures  to  ensure  that 
officials  and  employees  using  the 
authority  understand  the  statutory  and 
regulatory  requirements;  and 

(2)  Appropriate  provision  for  review 
of  expert  and  consultant  appointments. 

(b)  OPM  will,  as  necessary — 

(1)  Review  agency  emplo)anent  of 
experts  and  consultants  and  agency 
controls  and  oversight  to  determine 
compliance;  and 

(2)  Issue  instructions  and  guidance  to 
agencies  on  employing  experts  and 
consultants  and  on  reporting 
procedures. 

[FR  Doc.  95-21573  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  e325-«1-M 


5  CFR  Parts  353, 870,  and  890 
RIN  3206-AG02 

Restoration  to  Duty  From  Uniformed 
Service  or  Compensabie  injury 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  written  comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim  . 
regulations  on  the  restoration  rights  of 
Federal  employees  who  leave  their 
employment  to  perform  duty  with  the 
uniformed  services.  These  regulations 
implement  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  of  1994  (USERRA),  Public  Law  103- 


353,  which  was  enacted  into  law  on 
October  13, 1994.  The  new  law  revises 
and  restructures  the  Veteran’s 
Reemployment  Rights  law  (codified  in 
chapter  43  of  title  38,  United  States 
Code),  which  governs  the  restoration 
rights  of  employees  who  perform 
military  duty.  USERRA  clarifies, 
expands,  and  strengthens  the  rights  and 
benefits  of  applicants  and  employees, 
alters  the  appeal  procedures  available  to 
Federal  employees,  and,  for  the  first 
time,  provides  Federal  employees 
Department  of  Labor  assistance  in 
processing  claims.  USERRA  also 
requires  OPM  to  place  certain  retmning 
employees  when  their  former  agencies 
determine  that  it  is  “impossible  or 
imreasonable’’  to  reemploy  them. 

Although  the  sections  have  been 
remunbered,  and  in  some  cases 
renamed,  there  is  no  substantive  change 
in  the  regulations  governing  the 
restoration  rights  of  employees  who 
sustain  compensable  injuries.  However, 
in  §  353.301(a),  the  wdrd  “may’’  has 
been  changed  to  “must’’  to  m^e  clear 
that  an  agency  must  place  em  employee 
who  fully  recovers  from  a  compensable 
injiury  within  1  year,  even  if  it  means 
placing  the  person  in  a  different 
location.  Also,  §  353.301(d)  makes  clear 
that  partially  recovered  employees  are 
entitled  to  restoration  rights  only  in  the 
local  commuting  area,  not  agencywide. 
(This  provision  was  inadvertently 
omitted  from  the  final  regulations 
published  in  the  Federal  Register  on 
January  13, 1995,  that  incorporated  into 
the  regulations  various  staffing 
provisions  previously  found  only  in  the 
Federal  Personnel  Manual.) 

These  interim  regulations  also 
implement  provisions  that  expand  on 
the  coverage  of  the  affected  employees 
under  the  Federal  Employees’  Group 
Life  Insmance  (FEGLI)  Program  and  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program.  Both  the  FEGLI  and 
the  FEHB  regulations  are  amended  to 
show  that  employees  who  separate  to 
perform  military  service  imder  the 
provisions  of  this  Act  are  considered  to 
be  employees  in  nonpay  status.  The 
FEHB  regulations  are  further  amended 
to  show  that  FEHB  coverage  may 
continue  for  up  to  18  months  after  the 
employee  enters  military  service. 

DATES:  Effective:  September  1, 1995. 
Comments  must  be  received  on  or 
before  November  30, 1995. 

ADDRESS:  Send  or  deliver  comments  to: 
Leonard  R.  Klein,  Associate  Director  for 
Emplojntnent,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
part  353:  Raleigh  M.  Neville,  (202)  606- 
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0830.  For  parts  870  and  890:  Margaret 
Sears  (202)  606-0004. 

SUPPLEMENTARY  INFORMATION:  The  job 
rights  of  employees  who  leave  their 
employment  to  perform  military  duty 
have  b^n  protected  under  the  Veterans’ 
Reemployment  Rights  Act  (chapter  43  of 
title  38,  United  States  Code)  since  1940. 
However,  this  law  had  become  a 
confusing  patchwork  of  statutory 
amendments,  which,  over  the. years,  had 
been  interpreted  by  over  one  thousand 
different  (and  sometimes  conflicting) 
court  decisions.  It  became  increasingly 
difficult  for  employers  and  employees  to 
imderstand  their  respective  ri^ts  and 
responsibilities. 

■Thus,  on  October  13, 1994,  President 
Clinton  signed  into  law  the  new 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(USERRA),  Pub.  L.  103-353.  The  new 
law  completely  rewrites  the  existing 
provisions  of  title  38,  United  States 
Code,  governing  the  rights  of  employees 
who  perform  military  duty  and  makes 
many  substantive  changes  that  will 
affect  employees,  agencies,  and  OPM. 

Among  the  important  changes  made 
by  the  new  law  are  the  following; 

— Coverage  is  broader.  USERRA 
covers  persons  who  perform  duty  Ux  the 
“uniformed  services.”  (Under  the  old 
law,  coverage  was  limited  to  the  “armed 
forces.”)  It  also  covers  all  employees 
except  those  serving  in  positions  where 
there  is  “no  reasonable  expectation  that 
employment  will  continue  indefinitely 
or  for  a  reasonable  period.”  (The  old  law 
specifically  excluded  temporary 
service.)  The  interim  regulations 
provide  that  all  employees  are  covered. 
However,  an  employee  on  a  time- 
limited  appointment  who  enters 
uniformed  service  serves  out  any 
remaining  xmexpired  portion  of  the 
appointment  upon  his  or  her  return. 

— Intelligence  agencies  are  treated 
differently  under  the  law.  Although 
employees  in  these  agencies  (CIA,  FBI, 
NSA,  etc.)  have  substantially  the  same 
rights  as  other  Federal  employees  under 
the  law,  they  are  not  subject  to  OPM’s 
regulations  and  do  not  have  the  same 
appeal  rights  as  other  employees. 

— ^I'here  is  a  5-year  cumulative  total 
on  uniformed  service.  For  the  first  time, 
the  law  makes  clear  that  it  is  intended 
to  protect  “noncareer”  service  and 
establishes  a  5-year  cumulative  total  on 
uniformed  service.  (Under  the 
interpretations  applied  to  the  old  law,  a 
Federal  employee  could  be  absent  on 
militaiy  duty  for  up  to  4  years  at  a  time 
and  there  was  no  cumulative  limit.) 
However,  there  are  important 
exceptions  to  the  5-year  limit.  These 
include  initial  enlistments  lasting  more 


than  5  years,  periodic  training  duty,  and 
involuntary  active  duty  extensions  and 
recalls.  The  new  law  expressly  provides 
that  an  employee’s  job  protections  do 
not  depend  on  the  timing,  frequency,  or 
duration  of  imiformed  service. 

— ^Enhanced  protections  for  disabled 
veterans.  Agencies  must  make 
reasonable  efforts  to  accommodate  the 
disability.  Servicemembers  convalescing 
from  injuries  received  during  service 
now  have  up  to  2  years  to  return  to  their 
jobs  (as  opposed  to  1  year  imder  the  old 
law). 

— New  skills  training  required  for 
some  veterans.  As  under  the  old  law, 
USERRA  provides  that  returning 
servicemembers  be  reemployed  in  the 
job  they  would  have  attained  had  they 
not  been  absent  for  military  service  (the 
longstanding  “escalator”  principle). 
However,  the  new  law  also  requires  that 
reasonable  efforts  be  made  (such  as 
training  or  retraining)  that  would  enable 
returning  servicemembers  to  refresh  or 
upgrade  their  skills  so  that  they  might 
qualify  for  reemployment. 

— ^The  position  to  which  the  person 
has  restoration  rights  is  now  determined 
by  how  long  the  employee  has  been 
gone.  If  the  period  of  military  duty  is 
less  than  91  days,  the  employee  is 
entitled  to  the  position  he  of  she  would 
have  attained  had  the  absence  not 
occurred.  If  the  mifitary  duty  lasts  more 
than  90  days,  the  person’s  entitlement  is 
essentially  the  same  except  that  he  or 
she  may  be  placed  in  an  equivalent 
position.  (Under  the  old  law,  restoration 
rights  were  based  largely  on  the  kind  of 
military  duty  performed,  for  example, 
active  duty,  active  duty  for  training, 
inactive  duty,  etc.) 

— Similarly,  the  length  of  time  an 
employee  has  to  report  back  for  duty 
following  imiformed  service  is  now 
determined  by  how  long  he  or  she  has 
been  gone.  If  the  absence  was  for  less 
than  31  days,  the  employee  must  return 
at  the  beginning  of  the  next  regularly 
scheduled  work  period  on  the  first  full 
day  after  release  from  service,  taking 
account  safe  travel  home  plus  an  8  hour 
rest  period.  For  service  of  more  than  30 
days  but  less  than  181  days,  the 
employee  must  submit  an  application'’ 
for  restoration  within  14  days  of  release 
from  service.  For  service  of  more  than 
180  days,  an  application  for  restoration 
must  be  submitted  within  90  days  of 
release  from  service.  Failure  to  return 
within  these  time  limits  does  not  mean 
that  restoration  rights  are  forfeited;  it 
only  means  the  agency  can  take 
whatever  disciplinary  action  it  would 
normally  take  for  unexcused  absences. 
(Under  the  old  law,  the  length  of  time 
an  employee  had  to  apply  for  restoration 


was  determined  by  the  type  of  military 
duty  performed.) 

— Notice  requirement.  For  the  first 
time,  the  law  requires  that 
servicemembers  provide  advance 
written  or  verbal  notice  to  their  agencies 
for  all  military  service.  (Under  the  old 
law,  notice  was  required  only  for 
training  duty.) 

— Appeal  rights  have  changed. 

Feder^  employees  and  applicants  with 
complaints  imder  the  new  law  may  now 
seek  assistance  from  the  Department  of 
Labor’s  Veterans’  Employment  and 
Training  Service  (VETS).  VETS  will 
attempt  to  informally  resolve  any 
disputes  with  the  agency  over  military 
duty.  If  informal  resolution  fails.  Labor 
will  refer  the  case  to  the  Office  of  the 
Special  Counsel  which  is  authorized  to 
represent  the  employee  before  the  Merit 
Systems  Protection  Board.  Alternatively, 
an  employee  may  still  elect  to  appeal 
directly  to  MSPB  and  by-pass  Labor  and 
the  Special  Counsel. 

— Special  placement  provisions  are 
mandated  for  certain  returning 
employees  when  their  former  agencies 
are  unable  to  reemploy  them,  ll^e  new 
law  requires  OPM  to  place  in  the 
executive  branch  the  following 
categories  of  eAployees  when  their 
former  agencies  determine-  that  it  is 
“impossible  or  unreasonable”  to 
reemploy  them: 

(1)  Executive  branch  employees 
whose  agencies  no  longer  exist  and  the 
functions  have  not  been  transferred,  or 
it  is  otherwise  impossible  or 
unreasonable  to  reemploy  the  person; 

(2)  Legislative  and  judicial  branch 
employees; 

(3)  National  Guard  technicians;  and 

(4)  Employees  of  the  intelligence 
agencies. 

The  interim  regulations  specify  how 
this  will  be  carried  out. 

— Status  while  absent.  While  on  duty 
with  the  uniformed  services,  an 
employee  is  considered  to  be  on  a  leave 
of  absence  (leave  without  pay)  unless 
the  employee  elects  to  use  offier  leave. 

— Nondiscrimination.  USERRA 
broadens  the  nondiscrimination 
provisions  of  the  old  law  and  expressly 
forbids  any  discrimination  in 
employment  or  proportion  because  of 
uniformed  service. 

— ^Enhanced  health  and  pension  plan 
coverage.  Employees  performing 
military  duty  of  more  than  30  days  may 
elect  to  continue  their  health  benefit 
coverage  for  up  to  18  months.  Also 
under  USERRA,  to  receive  retirement 
credit  for  military  service,  employees 
under  the  Federal  Employees 
Retirement  System  (FERS)  are  required 
to  pay  only  what  they  would  have  paid 
had  they  not  gone  on  military  duty. 
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USERRA  also  expands  retirement 
coverage  to  include  all  full-time 
National  Guard  duty  if  that  duty 
interrupts  creditable  civilian  service  and 
is  followed  by  reemployment  that 
occmrs  after  August  1, 1990.  (Only 
National  Guard  service  performed  for 
the  U.S.  was  covered  imder  the  old  law.) 

Under  38  U.S.C.  4316,  employee 
benefits,  other  than  health  benefits, 
continue  for  employees  covered  by  this 
Act  in  the  same  way  as  they  do  for  other 
employees  who  are  on  leave  without 
pay.  Employees  who  leave  their  jobs  to 
enter  the  uniformed  services  are 
considered  to  be  employees  on  leave 
without  pay  so  long  as  &ey  meet  the 
requirements  for  reemployment  under 
this  Act.  Under  the  Federal  Employees’ 
Group  Life  Insiuance  (FEGLI)  Program, 
employees  may  continue  their  life 
insm*ance  coverage  for  up  to  12  months 
in  nonpay  status  at  no  cost  to  the 
employee.  Therefore,  the  interim 
regulations  amend  5  CFR  870.502  to 
show  that  an  employee  who  separates 
fiom  Federal  service  to  enter  the 
uniformed  services  is  considered  to  be 
an  employee  in  nonpay  status  for  so 
long  as  the  employee  remains  ehgible 
for  benefits  under  38  U.S.C.  4316.  As  a 
result,  life  insurance  coverage  continues 
for  up  to  one  year  for  employees  who  do 
not  separate,  but  go  on  military 
furloughs  (nonpay  status).  For  those 
who  actually  separate  from  their  Federal 
jobs  to  enter  the  uniformed  servic  es,  life 
insurance  coverage  continues  for  up  to 
12  months  or  until  a  date  that  is  90  days 
after  the  service  with  the  uniformed 
services  ends,  whichever  is  earlier. 

Under  38  U.S.C.  4317,  employees  who 
are  covered  by  an  employers’  group 
health  plan  and  who  enter  the 
uniformed  services  may  elect  to 
continue  their  coverage  for  up  to  18 
months  after  the  date  the  absence  to 
serve  in  the  uniformed  services  begins. 

If  the  service  continues  for  more  dian  30 
days,  the  employee  can  be  charged  up 
to  102  percent  of  the  premiiun.  The 
Federal  Employees  Health  Benefits 
(FEHB)  law  provides  for  continued 
coverage  for  up  to  12  months  for 
employees  in  leave  without  pay  status. 
FEHB  regulations  provide  that  these 
employees  may  pay  their  respective 
shares  of  the  premium;  however,  an 
employee  may  choose  to  incur  a  debt 
ancl  postpone  payment  imtil  he  or  she 
returns  to  pay  and  duty  status.  Tlie 
emplo)dng  agency  must  pay  the 
Government  contribution  on  a  ctorent 
basis.  Therefore,  for  the  first  12-months, 
employees  entitled  to  benefits  vuider  38 
U.S.C.  4317  are  charged  only  the 
en^loyee  share  of  the  premium. 

'The  interim  regulations  amend 
§§  890.303  and  890.304  to  provide  that 


the  enrollment  of  an  employee  who 
enters  on  military  furlough  (nonpay 
status)  may  continue  an  additional  6 
months  after  the  coverage  would 
otherwise  stop  due  to  the  expiration  of 
365  days  in  nonpay  status  if  the 
employee’s  eligibility  for  benefits  imder 
38  U.S.C.  4317  continues.  The 
enrollment  of  an  employee  who 
separates  to  enter  the  imiformed 
services  may  continue  for  up  to  18 
months  if  the  employee’s  eligibility  for 
benefits  under  38  U.S.C.  4317 
continues.  (Eligibility  for  benefits  imder 
38  U.S.C.  4317  ends  the  earlier  of  18 
months  after  the  date  the* employee’s 
absence  due  to  service  in  the  uniformed 
services  began  or  90  days  after  the 
service  ends.)  Employees  on  military 
furlough  or  in  nonpay  status  to  serve  in 
the  uniformed  services  on  the  date  of 
enactment  of  Pub.  L.  103-353,  October 
13, 1994,  are  also  entitled  to  continued 
coverage  under  38  U.S.C.  4317  for  the 
balance  of  the  18-month  period  after 
their  absence  to  enter  the  uniformed 
services  began.  An  enrollment  that  had 
already  terminated  due  to  the  expiration 
of  365  days  in  nonpay  status  may  be 
reinstated  for  the  balance  of  the  18- 
month  period. 

The  interim  regulations  also  amend  5 
CFR  890.502(g)  to  provide  that 
employees  whose  enrollment  continues 
beyond  12  months  in  nonpay  status 
because  of  their  eligibility  for  benefits 
under  38  U.S.C.  4317  must  pay  102 
percent  of  the  premium  (the  employee 
share  plus  the  Government  share,  plus 
2  percent  of  the  total).  In  addition,  the 
interim  regulations  amend  the  provision 
for  waiving  the  employee  share  of  the 
health  benefits  premium  for  employees 
who  enter  the  uniformed  services  in 
support  of  Operations  Desert  Shield 
and/or  Desert  Storm  by  limiting  its 
application  to  those  who  enter  before 
the  effective  date  of  these  interim 
regulations. 

— ^Enhanced  thrift  savings  plan 
coverage.  'The  new  law  allows 
employees  to  make  up  contributions  to 
the  thrift  savings  plan  missed  because  of 
military  duty.  Under  the  old  law, 
employees  who  went  on  militarj'  duty 
were  ineligible  to  make  contributions  to 
the  thrift  savings  plan.  (The  Federal 
Retirement  Thrift  Investment  Board  is 
issuing  regulations  on  this  aspect  of  the 
law.) 

— ^Effective  date.  The  new  law  applies 
to  restorations  effected  on  or  after 
December  12, 1994. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  goud  cause  exists  for  waiving 
the  general  notice  of  proposed 


rulemaking.  Specifically,  the  law  which 
these  regulations  implement  was 
enacted  in  October  1994  and  became 
fully  effective  as  of  December  12, 1994. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
employees  and  agencies. 

List  of  Subjects 
5  CFR  Part  353 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages,  Iraq,  Kuwait,  Lebanon,  Life 
insurance.  Retirement. 

5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professions,  Hostages,  Iraq. 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 

Retirement. 

Office  of  Personnel  Management, 

James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  parts 
353,  870,  and  890  as  follows: 

1.  Part  353  is  revised  to  read  as 
follows: 

PART  353— RESTORATION  TO  DUTY 
FROM  UNIFORMED  SERVICE  OR 
COMPENSABLE  INJURY 

Subpart  A— General  Provisions 

Sec. 

353.101  Scope. 

353.102  Definitions. 

353.103  Persons  covered. 

353.104  Notibcation  of  rights  and 
obligations. 

353.105  Maintenance  of  records. 

353.106  Personnel  actions  during 
employee’s  absence. 

353.107  Service  credit  upon  reemployment. 

353.108  Effect  of  performance  and  conduct 
on  restoration  rights. 

353.109  Transfer  of  function  to  another 
agency. 

353.110  OPM  placement  assistance. 

Subpart  B — Uniformed  Service 

353.201  Introduction. 

353.202  Discrimination  and  acts  of  reprisal 
prohibited. 

353.203  Length  of  service. 

353.204  Notice  to  employer. 

353.205  Return  to  duty  and  application  for 
reemployment. 

353.206  Documentation  upon  retium. 

353.207  Position  to  which  restored. 
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353. 2U8  Use  of  paid  leave  during  uniformed 
service. 

353.209  Retention  protections. 

353.210  Department  of  Labor  assistance  to 
applicants  and  employees. 

353.211  Appeal  rights. 

Subpart  C— -Compensable  Injury 

353.301  Restoration  rights. 

353.302  Retention  protections. 

353.303  Restoration  rights  of  TAPER 
employees. 

353.304  Appeals  to  the  Merit  Systems 
Protection  Board. 

Authority:  38  U.S.C.  4301  et.  seq.,  and  5 
U.S.C.  8151. 

Subpart  A— General  Provisions 

§353.101  Scope. 

The  rights  and  obligations  of 
employees  and  agencies  in  connection 
widi  leaves  of  absence  or  restoration  to 
duty  following  tmiformed  service  under 
38  U.S.C.  4301  et.  seq.,  and  restoration 
under  5  U.S.C.  8151  for  employees  who 
sustain  compensable  iniuiies,  are 
subject  to  the  provisions  of  this  part. 
Subpart  A  covers  those  provisions  that 
are  common  to  both  of  the  above  groups 
of  employees.  Subpart  B  deals  with 
provisions  that  apply  just  to  imiformed 
service  and  subpart  C  covers  provisions 
that  pertain  just  to  injiued  employees. 

§353.102  Definitions. 

In  this  part: 

Agency  means. 

(1  1  With  respect  to  restoration 
following  a  compensable  injury,  any 
department,  independent  establishment, 
agency,  or  corporation  in  the  executive 
branch,  including  the  U.S.  Postal 
Service  and  the  Postal  Rate 
Conunission,  and  any  agency  in  the 
legislative  or  judicial  branch;  and 
(2)  With  respect  to  imiformed  service, 
an  executive  agency  as  defined  in  5 
U.S.C.  105  (other  than  an  intelligence 
agency  referred  to  in  5  U.S.C. 
2302(a)(2)(C)(ii),  including  the  U.S. 
Postal  Service  eind  Postal  Rate 
Commission,  a  nonappropriated  fund 
instrumentality  of  the  United  States,  or 
a  military  department  as  defined  in  5 
U.S.C.  102.  In  the  case  of  a  National 
Guard  technician  employed  imder  32 
U.S.C.  709,  the  employing  agency  is  the 
adjutant  general  of  the  State  in  which 
the  techifician  is  employed. 

Fully  recovered  means  compensation 
pa)mients  have  been  terminated  on  the 
basis  that  the  employee  is  able  to 
perform  all  the  duties  of  the  position  he 
or  she  left  or  an  equivalent  one. 

Injury  means  a  compensable  injury 
sustained  under  the  provisions  of  5 
U.S.C.  chapter  81,  subchapter  1,  and 
includes,  in  addition  to  accidental 
injury,  a  disease  proximately  caused  by 
the  employment. 


Leave  of  absence  means  military 
leave,  annual  leave,  without  pay 
(LWOP),  furlough,  continuation  of  pay, 
or  any  combination  of  these. 

Military  leave  means  paid  leave 
provided  to  Reservists  and  members  of 
the  National  Guard  under  5  U.S.C.  6323. 

Notice  means  any  written  or  verbal 
notification  of  an  obligation  or  intention 
to  perform  service  in  the  uniformed 
services  provided  to  an  agency  by  the 
employee  performing  the  service  or  by 
the  uniformed  service  in  which  the 
service  is  to  be  performed. 

Partially  recovered  means  an  injured 
employee,  though  not  ready  to  resume 
the  full  range  of  his  or  her  regular 
duties,  has  recovered  sufficiently  to 
return  to  part-time  or  light  duty  or  to 
another  position  with  less  demanding 
physical  requirements.  Ordinarily,  it  is 
expected  that  a  partially  recover^ 
employee  will  f^y  recover  eventually. 

Physically  disqualified  means  that: 

(1) (i)  For  medical  reasons  the 
employee  is  unable  to  perform  the 
duties  of  the  position  formerly  held  or 
an  equivalent  one,  or 

(ii)  There  is  a  medical  reason  to 
restrict  the  individual  from  some  or  all 
essential  duties  because  of  possible 
incapacitation  (for  example,  a  seizure) 
or  because  of  risk  of  health  impairment 
(such  as  further  exposure  to  a  toxic 
substance  for  an  individual  who  has 
already  shown  the  effects  of  such 
exposure). 

(2)  The  condition  is  considered 
permanent  with  little  likelihood  for 
improvement  or  recovery. 

Reasonable  efforts  in  the  case  of 
actions  required  by  an  agency  for  a 
person  returning  ^m  uniformed 
service  means  actions,  including 
training,  that  do  not  place  an  undue 
hardship  on  the  agency. 

Service  in  the  uniformed  services 
means  the  performance  of  duty  on  a 
voluntary  or  involimtary  basis  in  a 
uniformed  service  imder  competent 
authority  and  includes  active  duty, 
active  duty  for  training,  initial  active 
duty  for  training,  inactive  duty  training, 
full-time  National  Guard  duty,  and  a 
period  for  which  a  person  is  absent  finm 
employment  for  the  purpose  of 
examination  to  determine  fitness  to 
perform  such  duty. 

Status  means  the  particul€ir  attributes 
of  a  specific  position.  This  includes  the 
rank  or  responsibility  of  the  position,  its 
duties,  working  conditions,  pay,  tenure, 
and  seniority. 

Undue  hardship  means  actions  taken 
by  an  agency  requiring  signific£mt 
difficulty  or  expense,  when  considered 
in  light  of — 

(1)  The  nature  and  cost  of  actions 
needed  under  this  part; 


(2)  The  overall  financial  resources  of 
the  facility  involved  in  taking  the 
action;  the  number  of  persons  employed 
at  the  facility;  the  effect  on  expenses 
and  resources,  or  the  impact  otherwise 
of  the  action  on  the  operation  of  the 
facility;  and 

(3)  The  overall  size  of  the  agency  with 
respect  to  the  number  of  employees,  the 
number,  type,  and  location  of  its 
facilities  and  type  of  operations, 
including  composition,  structure,  and 
functions  of  the  work  force. 

Uniformed  services  means  the  Armed 
Forces,  the  Army  National  Guard  and 
the  Air  National  Guard  when  engaged  in 
active  duty  for  training,  inactive  duty 
training,  or  full-time  National  Guard 
duty,  the  Commissioned  Corps  of  the 
Public  Health  Service,  and  any  other 
category  of  persons  designated  by  the 
President  in  time  of  war  or  emergency. 

§  353.1 03  Persons  covered. 

(a)  The  provisions  of  this  part 
pertaining  to  service  in  the  uniformed 
services  cover  each  agency  employee 
who  enters  into  such  service.  However, 
an  employee  serving  under  a  time- 
limited  appointment  completes  any 
unexpired  portion  of  his  or  her 
appointment  upon  return  from 
uniformed  service. 

(b)  The  provisions  of  this  part 
concerning  employee  injury  cover  a 
civil  officer  or  employee  in  any  branch 
of  the  Government  of  the  United  States, 
including  an  officer  or  employee  of  an 
instrumentally  wholly  owned  by  the 
United  States,  who  was  separated  or 
furloughed  fi'om  an  appointment 
without  time  limitation,  or  fi’om  a 
temporary  appointment  pending 
establishment  of  a  register  (TAPER)  as  a 
result  of  a  compensable  injury;  but  do 
not  include — 

(1)  A  commissioned  officer  of  the 
Regular  Corps  of  the  Public  Health 
Service; 

(2)  A  commissioned  officer  of  the 
Reserve  Corps  of  the  Public  Health 
Service  on  active  duty;  or 

(3)  A  commissioned  officer  of  the 
National  Oceanic  and  Atmospheric 
Administration. 

§  353.1 04  Notification  of  rights  and 
obligations. 

When  an  agency  separates,  grants  a 
leave  of  absence,  restores  or  fails  to 
restore  an  employee  because  of 
uniformed  service  or  compensable 
injury,  it  shall  notify  the  employee  of 
his  or  her  rights,  obligations,  and 
benefits  relating  to  Government 
employment,  including  any  appeal  and 
grievance  rights.  However,  regardless  of 
notification,  an  employee  is  still 
required  to  exercise  due  diligence  in 
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ascertaining  his  or  her  rights,  and  to 
seek  reemployment  within  the  time 
limits  provided  by  chapter  43  of  title  38, 
United  States  Code,  for  restoration  after 
uniformed  service,  or  as  soon  as  he  or 
she  is  able  after  a  compensable  injury. 

§  353.105  Maintenance  of  records. 

Each  agency  shall  identify  the 
position  vacated  by  an  employee  who  is 
injiired  or  leaves  to  enter  imiformed 
service.  It  shall  also  maintain  the 
necessary  records  to  ensure  that  all  such 
employees  are  preserved  the  rights  and 
benefits  granted  by  law  and  this  peut. 

§353.106  Personnel  actions  durinp 
employee’s  M>sence. 

(a)  An  employee  absent  because  of 
service  in  the  rmiformed  services  is  to 
be  carried  on  leave  without  pay  unless 
the  employee  elects  to  use  other  leave 
or  freely  and  knowingly  provides 
written  notice  of  intent  not  to  return  to 
a  position  of  employment  with  the 
agency,  in  which  case  the  employee  can 
be  separated.  (Note:  A  separation  imder 
this  provision  affects  only  the 
employee’s  seniority  while  gone;  it  does 
not  affect  his  or  her  restoration  rights.) 

(b)  An  employee  absent  because  of 
compensable  injury  may  be  carried  on 
leave  without  pay  or  separated  unless 
the  employee  elects  to  use  sick  or 
annual  leave. 

(c)  Agency  promotion  plans  must 
provide  a  mechanism  by  which 
employees  who  are  absent  because  of 
compensable  injury  or  uniformed 
service  can  be  considered  for 
promotion. 

§  353.107  Service  credit  upon 
reemployment 

Upon  reemployment,  an  employee 
absent  because  of  uniformed  service  or 
compensable  injury  is  generally  entitled 
to  be  treated  as  though  he  or  she  had 
never  left.  This  means  that  a  person  who 
is  reemployed  following  uniformed 
service  or  full  recovery  from 
compensable  injiuy  receives  credit  for 
the  entire  period  of  the  absence  for 
purposes  of  rights  and  benefits  based 
upon  seniority  and  length  of  service, 
including  within-grade  increases,  career 
tenure,  completion  of  probation,  leave 
rate  accrual,  and  severance  pay. 

§353.108  Effect  of  performance  and 
conduct  on  restoration  rights. 

The  laws  covered  by  this  part  do  not 
permit  an  agency  to  circumvent  the 
protections  afforded  by  other  laws  to 
employees  who  face  the  involuntary 
loss  of  their  positions.  Thus,  an 
employee  may  not  be  denied  restoration 
rights  because  of  poor  performance  or 
conduct  that  occvured  prior  to  the 
employee’s  departure  for  compensable 


injury  or  uniformed  service.  However, 
separation  for  cause  that  is  substantially 
imrelated  to  the  injiuy  or  to  the 
performance  of  xmiformed  service 
negates  restoration  rights.  Additionally, 
if  during  the  period  of  injury  or 
iiniformed  service  the  employee’s 
conduct  is  such  that  it  would  disqualify 
him  or  her  for  employment  under  OPM 
or  agency  regulations,  restoration  rights 
may  be  denied. 

§  353.1 09  T ransf er  of  function  to  another 
agency. 

If  the  function  of  an  employee  absent 
because  of  uniformed  service  or 
compensable  injury  is  transferred  to 
another  agency,  and  if  the  employee 
would  have  been  transferred  with  the 
function  under  part  351  of  this  chapter 
had  he  or  she  not  been  absent,  the 
employee  is  entitled  to  be  placed  in  a 
position  in  the  gaining  agency  that  is 
equivalent  to  the  one  he  or  she  left.  It 
shall  also  assume  the  obligation  to 
restore  the  employee  in  accordance  with 
law  and  this  part. 

§353.110  OPM  placement  assistance. 

(a)  Employee  returning  from 
.  uniformed  service.  (1)  OPM  will  offer 
placement  in  the  executive  branch  to 
the  following  categories  of  employees 
upon  notification  by  the  agency  and 
application  by  the  employee:  (Such 
notification  should  be  sent  to  the 
Associate  Director  for  Employment, 
OPM,  1900  E  Street,  NW.,  Washington, 
DC  20415.) 

(1)  Executive  branch  employees  (other 
than  an  employee  of  an  intelligence 
agency)  when  OPM  determines  that: 

(A)  their  agencies  no  longer  exist  and 
the  functions  have  not  been  transferred, 
or; 

(B)  it  is  otherwise  impossible  or 
unreasonable  for  their  former  agencies 
to  place  them; 

(ii)  Legislative  and  judicial  branch 
employees  when  their  employers 
determine  that  it  is  impossible  or 
unreasonable  to  reemploy  them; 

(iii)  National  Guard  technicians  when 
the  Adjutant  General  of  a  State 
determines  that  it  is  impossible  or 
unreasonable  to  reempioy  them;  and 

(iv)  Employees  of  the  intelligence 
agencies  (defined  in  5  U.S.C. 
2302(a)(2)(C)(ii))  when  their  agencies 
determine  that  it  is  impossible  or 
imreasonable  to  reemploy  them. 

(2)  OPM  will  determine  if  a  vacant 
position  equivalent  (in  terms  of  pay, 
grade,  and  status)  to  the  one  time  the 
individual  left  exists,  for  which  the 
individual  is  qualified,  in  the 
commuting  area  in  which  he  or  she  was 
employed  immediately  before  entering 
the  uniformed  services.  If  such  a 


vacemcy  exists,  OPM  will  order  the 
agency  to  place  the  individual.  If  no 
such  position  is  available,  the 
individual  may  elect  to  be  placed  in  a 
lesser  position  in  the  commuting  area, 
or  OPM  will  attempt  to  place  the 
individual  in  an  equivalent  position  in 
another  geographic  location  determined 
by  OPM.  If  the  individual  declines  an 
offer  of  equivalent  employment,  he  or 
she  has  no  further  restoration  rights. 

(b)  Employee  returning  from 
compensable  injury.  OPM  will  provide 
placement  assistance  to  an  employee 
with  restoration  rights  in  the  executive, 
legislative,  or  judicial  branches  who 
cannot  be  placed  in  bis  or  her  former 
agency  and  who  either  has  competitive 
status  or  is  eligible  to  acquire  it  under 
5  U.S.C.  3304(C).  If  the  employee’s 
agency  is  abolished  and  its  functions  are 
not  tremsferred,  or  it  is  not  possible  for 
the  employee  to  be  restored  in  his  or  her 
former  agency,  OPM  will  provide 
placement  assistance  by  enrolling  the 
employee  in  OPM’s  Interagency 
Placement  Program  (or  its  successor) 
imder  part  330  of  this  chapter.  This 
paragraph  does  not  apply  to  an 
employee  serving  under  a  temporary 
appointment  pending  establishment  of  a 
register  (TAPER). 

Subpart  B— Uniformed  Service 

§353.201  Introduction. 

The  Uniformed  Services  Employment 
and  Reemployment  Rights  Act  of  1994 
revised  and  strengthened  the  existing 
Veterans’  Reemployment  Rights  law, 
made  the  Department  of  Labor 
responsible  for  investigating  employee 
complaints,  required  OPM  to  place 
certain  returning  employees  in  other 
agencies,  established  a  separate 
restoration  rights  program  for  employees 
of  the  intelligence  agencies,  and  altered 
the  appeals  rights  process.  The  new  law 
applies  to  persons  exercising  restoration 
rights  on  or  after  December  12, 1994. 

§  353.202  Discrimination  and  acts  of 
reprisal  prohibited. 

A  person  who  seeks  or  holds  a 
position  in  the  Executive  branch  may 
not  be  denied  hiring,  retention  in 
employment,  or  any  other  incident  or 
advantage  of  employment  because  of 
any  application,  membership,  or  service 
in  the  uniformed  services.  Furthermore, 
an  agency  may  not  take  any  reprisal 
against  an  employee  for  taking  any 
action  to  enforce  a  protection,  assist  or 
participate  in  an  investigation,  or 
exercise  any  right  provided  for  under 
chapter  43  of  title  38,  United  States 
Code. 
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§  353.203  Length  of  service. 

(a)  Counting  service  after  the  effective 
date  of  USERRA  (12/12/94).  To  be 
entitled  to  restoration  rights  under  this 
part,  cumulative  service  in  the 
imiformed  services  while  employed  hy 
the  Federal  Government  may  not  exceed 
5  years.  However,  the  5-year  period  does 
not  include  any  service — 

(1)  That  is  required  beyond  5  years  to 
complete  an  initial  period  of  obligated 
service; 

(2)  During  which  the  individual  was 
imahle  to  obtain  orders  releasing  him  or 
her  from  service  in  the  \iniformed 
services  before  expiration  of  the  5-year 
period,  and  such  inabihty  was  through 
no  fault  of  the  individual; 

(3)  Performed  as  required  piusuant  to 
10  U.S.C.  10147,  under  32  U.S.C.  502(a) 
or  503,  or  to  fulfill  additional  training 
requirements  determined  and  certified 
in  writing  by  the  Secretary  of  the 
military  department  concerned  to  be 
necessary  for  professional  development 
or  for  completion  of  skill  training  or 
retraining; 

(4)  Performed  by  a  member  of  a 
imiformed  service  who  is: 

(i)  Ordered  to  or  retained  on  active 
duty  imder  sections  12301(a],  12301(g), 
12302, 12304, 12305,  or  688  of  title  10, 
United  States  Code,  or  under  14  U.S.C. 
331,  332,  359,  360,  367,  or  712; 

(ii)  Ordered  to  or  retrained  on  active 
duty  (other  than  for  training)  under  any 
provision  of  law  during  a  war  or  during 
a  national  emergency  declared  by  the 
President  or  the  Congress; 

(iii)  Ordered  to  active  duty  (other  than 
for  training)  in  support,  as  determined 
by  the  Secretary  of  the  mifitary 
department  concerned,  of  an  operational 
mission  for  which  personnel  have  been 
ordered  to  active  duty  under  10  U.S.C. 
12304; 

(iv)  Ordered  to  active  duty  in  support, 
as  determined  by  the  Secretary  of  die 
military  department  concerned,  of  a 
critical  mission  or  requirement  of  the 
uniformed  services,  or 

(iv)  Called  into  Federal  service  as  a 
member  of  the  National  Guard  under 
chapter  15  or  under  section  12406  of 
title  10,  United  States  Code. 

(b)  Counting  service  prior  to  the 
effective  date  of  USERRA.  In 
determining  the  5-year  total  that  may 
not  be  exceeded  for  purposes  of 
exercising  restoration  rights,  service 
performed  prior  to  December  12, 1994, 
is  considered  only  to  the  extent  that  it 
would  have  counted  under  the  previous 
law  (the  Veterans’  Reemployment  Rights 
statute).  For  example,  the  service  of  a 
National  Guard  technician  who  entered 
on  an  Active  Guard  Reserve  (AGR)  tour 
under  section  502(f)  of  title  32,  United 
States  Code,  was  not  counted  toward  the 


4-year  time  limit  under  the  previous 
statute  because  it  was  specifically 
considered  active  duty  for  training. 
However,  title  32,  section  502(f)  AGR 
service  is  not  exempt  from  the 
cumulative  time  limits  allowed  imder 
USERRA  and  service  after  the  effective 
date  counts  under  USERRA  rules.  Thus, 
if  a  technician  was  on  a  32  U.S.C.  502(f) 
AGR  tour  on  October  13, 1994,  (the  date 
USERRA  was  signed  into  law),  but 
exercised  restoration  rights  after 
December  11, 1994,  (the  date  USERRA 
became  fully  effective),  AGR  service 
prior  to  December  12  would  not  count 
in  computing  the  5-year  total,  but  all 
service  beginning  with  that  date  would 
count. 

(c)  Nature  of  Reserve  service  and 
resolving  conflicts.  An  employee  who  is 
a  member  of  the  Reserve  or  National 
Guard  has  a  dual  obUgation — to  the 
mifitary  and  to  his  or  her  employer. 
Given  the  nature  of  the  employee’s 
service  obligation,  some  conflict  with 
job  demands  is  often  unavoidable  and  a 
good-faith  effort  on  the  part  of  both  the 
employee  and  the  agency  is  needed  to 
minimize  conflict  and  resolve 
differences.  Some  accommodation  may 
be  necessary  by  both  parties.  Most 
Reserve  component  members  are 
required,  as  a  minimum,  to  participate 
in  drills  for  2  days  each  month  and  in 
2  weeks  of  active  duty  for  training  per 
year.  But  some  members  are  required  to 
participate  in  longer  or  more  fi^uent 
training  tours.  USERRA  makes  it  clear 
that  the  timing,  frequency,  duration,  and 
nature  of  the  duty  performed  is  not  an 
issue  so  long  as  the  employee  gave 
proper  notice,  and  did  not  exceed  the 
time  limits  specified.  However,  to  the 
extent  that  the  employee  has  influence 
upon  the  timing,  frequency,  or  duration 
of  such  training  or  duty,  he  or  she  is 
expected  to  use  that  influence  to 
minimize  the  burden  upon  the  agency. 
The  employee  is  expected  to  provide  the 
agency  with  as  much  advance  notice  as 
possible  whenever  mifitary  duty  or  • 
training  will  interfere  with  civilian 
work.  When  a  conflict  arises  between 
the  Reserve  duty  and  the  legitimate 
needs  of  the  employer,  the  agency  may 
contact  appropriate  mifitary  authorities 
to  express  concern.  Where  the  request 
would  require  the  employee  to  be  absent 
fi-om  work  for  an  extended  period, 
during  times  of  acute  need,  or  when,  in 
fight  of  previous  leaves,  the  requested 
leave  is  cumulatively  burdensome,  the 
agency  may  contact  the  mifitary 
commander  of  the  employee’s  mifitary 
unit  to  determine  if  the  mifitary  duty 
could  be  rescheduled  or  performed  by 
another  member.  If  the  mifitary 
authorities  determine  that  the  mifitary 


duty  cannot  be  rescheduled  or 
cancelled,  the  agency  is  required  to 
permit  the  employee  to  perform  his  or 
her  mifitary  duty. 

(d)  Mobilization  authority.  By  law, 
members  of  the  Selected  Reserve  (a 
component  of  the  Ready  Reserve),  can 
be  called  up  under  a  pre«?idential  order 
for  purposes  other  than  training  for  as 
long  as  270  days.  If  the  President 
declares  a  national  emergency,  the 
remainder  of  the  Ready  Reserve — ^the 
Individual  Ready  Reserve  and  the 
Inactive  National  Guard — ^may  be  called 
up.  The  Ready  Reserve  as  a  whole  is 
subject  to  as  much  as  24  consecutive 
months  of  active  duty  in  a  national 
emergency  declared  by  the  President. 

§  353.204  Notice  to  employer. 

To  be  entitled  to  restoration  rights 
under  this  part,  an  employee  (or  an 
appropriate  officer  of  the  uniformed 
service  in  which  service  is  to  be 
performed)  must  give  the  employer 
advance  written  or  verbal  notice  of  the 
service  except  that  no  notice  is  required 
if  it  is  precluded  by  mifitary  necessity 
or,  under  all  relevant  circumstances,  the 
giving  of  notice  is  otherwise  impossible 
or  unreasonable. 

§  353.205  Return  to  duty  and  application 
for  reemployment 

Periods  allowed  for  return  to  duty  are 
based  on  the  length  of  time  the  person 
was  performing  service  in  the 
uniformed  services,  as  follows: 

(a)  An  employee  whose  uniformed 
service  was  for  less  than  31  days,  or 
who  was  absent  for  the  purpose  of  an 
examination  to  determine  fitness  for  the 
uniformed  services,  is  required  to  report 
back  to  work  not  later  than  the 
beginning  of  the  first  regularly 
scheduled  work  day  on  the  first  full 
calendar  day  following  completion  of 
the  period  of  service  and  the  expiration 
of  8  hours  after  a  period  allowing  for  the 
safe  transportation  of  the  employee  from 
the  place  of  service  to  the  employee’s 
residence,  or  as  soon  as  possible  after 
the  expiration  of  the  8-hour  period  if 
reporting  within  the  above  period  is 
impossible  or  unreasonable  through  no 
fault  of  the  employee. 

(b)  If  the  service  was  for  more  than  30 
but  less  than  181  days,  the  employee 
must  submit  an  application  for 
reemployment  with  the  agency  not  later 
them  14  days  after  completing  the  period 
of  service.  (If  submitting  the  application 
is  impossible  or  unreasonable  through 
no  fault  of  the  individual,  it  must  be 
submitted  the  next  full  calendar  day 
when  it  becomes  possible  to  do  so.) 

(c)  If  the  period  of  service  was  for 
more  than  180  days,  the  employee  must 
submit  an  application  for  reemployment 
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not  later  than  90  days  alter  completing 
the  period  of  service. 

(d)  An  employee  who  is  hospitalized 
or  convalescing  6x>m  an  injury  or  illness 
inciured  in,  or  aggravated  during 
uniformed  service  is  required  to  report 
for  duty  at  the  end  of  the  period  that  is 
necessary  for  the  person  to  recover, 
based  on  the  length  of  service  as 
discussed  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  except  that  the  period  of 
recovery  may  not  exceed  2  years 
(extended  by  the  minimum  time 
required  to  accommodate  circumstances 
beyond  the  employee’s  control  which 
m^e  reporting  within  the  period 
specified  impossible  or  unreasonable). 

(e)  A  person  who  does  not  report 
within  the  time  limits  specified  does  not 
automatically  forfeit  restoration  rights, 
but,  rather,  is  subject  to  whatever  policy 
and  disciplinary  action  the  agency 
would  normally  apply  for  a  similar 
absence  without  authorization. 

S  353.206  Documentation  upon  return. 

Upon  request,  a  returning  employee 
who  was  absent  for  more  thim  30  days, 
or  was  hospitalized  or  convalescing 
from  an  injmy  or  illness  inciured  in  or 
aggravated  during  the  performance  of 
service  in  the  uniformed  services,  must 
provide  the  agency  with  documentation 
that  establishes  the  timeliness  of  the 
application  for  reemployment,  and 
length  and  character  of  service.  If 
documentation  is  unavailable,  the 
agency  must  restore  the  employee  until 
docvunentation  becomes  available. 

§  353.207  Position  to  which  restored. 

(a)  Timing.  An  employee  returning 
from  the  uniformed  services  following 
an  absence  of  more  than  30  days  is 
entitled  to  be  restored  as  soon  as 
possible  after  making  application,  but  in 
no  event  later  than  30  days  after  receipt 
of  the  application  by  the  agency. 

(b)  Nondisabled.  If  the  employee’s 
uniformed  service  weis  for  less  than  91 
days,  he  or  she  must  be  employed  in  the 
position  for  which  qualified  that  he  or 
she  would  have  attained  if  continuously 
employed.  If  not  qualified  for  this 
position  after  reasonable  efforts  by  the 
agency  to  quafify  the  employee,  he  or 
she  is  entitled  to  be  placed  in  the 
position  he  or  she  left.  For  service  of  91 
days  or  more,  the  agency  has  the  option 
of  placing  the  employee  in  a  position  of 
like  seniority,  status,  and  pay.  (Note: 
Upon  reemployment,  a  term  employee 
completes  the  imexpired  portion  of  his 
or  her  original  appointment.)  If 
unqualified  (for  any  reason  other  than 
disability  inciured  in  or  aggravated 
diuing  service  in  the  xmiformed 
services)  after  reasonable  efforts  by  the 
agency  to  qualify  the  employee  for  such 


position  or  the  position  the  employee 
left,  he  or  she  must  be  restored  to  any 
other  position  of  lesser  status  and  pay 
for  which  qualified,  with  full  seniority. 

(c)  Disabled.  An  employee  with  a 
disability  incmred  in  or  aggravated 
diuing  uniformed  service  and  who,  after 
re£isonable  efforts  by  the  agency  to 
accontmodate  the  disability,  is  entitled 
to  be  placed  in  another  position  tor 
which  qualified  that  will  provide  the 
employee  ivith  the  same  seniority, 
status,  and  pay,  or  the  nearest 
approximation  consistent  with  the 
circumstances  in  each  case.  The  agency 
is  not  required  to  reemploy  a  disabled 
employee  if,  after  making  due  efforts  to 
accommodate  the  disability,  such 
reemployment  would  impose  an  undue 
hardship  on  the  agency. 

(d)  Two  or  more  persons  entitled  to 
restoration  in  the  same  position.  If  two 
or  more  persons  are  entitled  to 
restoration  in  the  same  position,  the  one 
who  left  the  position  first  heis  the  prior 
right  to  restoration  in  that  position.  The 
o&er  employee(s)  is  entitled  to  be 
placed  in  a  position  as  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(e)  Relationship  to  an  entitlement 
based  on  veterans’  preference.  An 
employee’s  right  to  restoration  under 
this  part  does  not  entitle  the  person  to 
retention,  preference,  or  displacement 
rights  over  any  person  with  a  superior 
claim  based  on  veterans’  preference. 

§  353.208  Use  of  paid  leave  during 
uniformed  service. 

An  employee  performing  service  with 
the  uniformed  services  must  be 
Gpermitted,  upon  request,  to  use  any 
accrued  annual  leave  (or  sick  leave,  if 
appropriate),  or  military  leave  dxuing 
such  service.  (Note,  however,  that  under 
5  U.S.C.  6323,  military  leave  cannot  be 
used  for  inactive  duty,  e.g.,  drills.) 

§353.209  Retention  protections. 

(a)  During  uniformed  service.  An 
employee  may  not  be  demoted  or 
separated  (other  than  military 
separation)  while  performing  duty  with 
the  imiformed  services  except  for  cause. 
(Reduction  in  force  is  not  considered 
“for  cause’’  imder  this  subpart.)  He  or 
she  is  not  a  “competing  employee” 
imder  §  351.404  of  this  chapter.  If  the 
employee’s  position  is  abolished  during 
such  absence,  the  agency  must  reassign 
the  employee  to  another  position  of  like 
status,  and  pay. 

(b)  Upon  reemployment.  Except  in  the 
case  of  an  employee  under  time-limited 
appointment  who  finishes  out  the 
unexpired  portion  of  his  or  her 
appointment  upon  reemployment,  an 
employee  reemployed  under  this 


subpart  may  not  be  discharged,  except 
for  cause — 

(1)  If  the  period  of  uniformed  service 
was  more  than  180  days,  within  1  yeai  ; 
and 

(2)  If  the  period  of  uniformed  service 
was  more  than  30  days,  but  less  than 
181  days,  within  6  months. 

§  353.21 0  Department  of  Labor  assistance 
to  applicants  and  employees. 

USERRA  requires  the  Department  of 
Labor’s  Veterans’  Employment  and 
Training  Service  (VETS)  to  provide 
employment  and  reemplo)rment 
assistance  to  apy  Federal  employee  or 
applicant  who  requests  it.  VCTS  staff 
will  attempt  to  informally  resolve 
employment  disputes  brought  to  them. 

If  informal  dispute  resolution  proves 
unsuccessful,  VETS  may  ask  the  Office 
of  the  Special  Counsel  to  represent  the 
individual  in  an  appeal  before  the  Merit 
Systems  Protection  Board  (MSPB). 

§353.211  Appeal  rights. 

An  individual  who  believes  an  agency 
has  not  complied  with  the  provisions  of 
law  and  this  part  relating  to  the 
employment  or  reemployment  of  the 
person  by  the  agency  may — 

(a)  File  a  complaint  with  the 
Department  of  Labor,  as  noted  in 
§353.210,  or 

(b)  Appeal  directly  to  MSPB  if  the 
individual  chooses  not  to  file  a 
complaint  with  the  Department  of 
Labor,  or  is  informed  by  either  Labor  or 
the  Office  of  the  Special  Counsel  that 
they  will  not  pursue  to  the  case. 

Subpart  C— Compensable  Injury 

§353.301  Restoration  rights. 

(a)  Fully  recovered  within  1  year.  An 
employee  who  fully  recovers  from  a 
compensable  injury  within  1  year  from 
the  date  eligibility  for  compensation 
began  (or  from  the  time  compensable 
disability  recmrs  if  the  recurrence  begins 
after  the  employee  resumes  regular  Ml- 
time  employment  with  the  United 
States),  is  entitled  to  be  restored 
immediately  and  unconditionally  to  his 
or  her  former  position  or  an  equivalent 
one.  Although  these  restoration  rights 
are  agencywide,  the  employee’s  basic 
entitlement  is  to  the  former  position  or 
equivalent  in  the  local  commuting  area 
the  employee  left.  If  a  suitable  vacancy 
does  not  exist,  the  employee  is  entitled 
to  displace  an  employee  occupying  a 
continuing  position  imder  temporary 
appointment  or  tenure  group  ni.  If  there 
is  no  such  position  in  the  local 
commuting  area,  the  agency  must  offer 
the  employee  a  position  (as  described 
above)  in  another  location.  This 
paragraph  also  applies  when  an  injured 
employee  accepts  a  lower-grade  position 
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in  lieu  of  separation  and  subsequently 
fully  recovers.  A  fully  recovered 
employee  is  expected  to  return  to  work 
immediately  upon  the  cessation  of 
compensation. 

(bj  Fully  recovered  after  1  year.  An 
employee  who  separated  because  of  a 
compensable  injury  and  whose  full 
recovery  takes  longer  than  1  year  from 
the  date  eligibility  for  compensation 
began  (or  horn  the  time  compensable 
disability  recurs  if  the  recurrence  begins 
after  the  injured  employee  resumes 
regular  full-time  employment  with  the 
United  States),  is  entitled  to  priority 
consideration,  agencywide,  for 
restoration  to  the  position  he  or  she  left 
or  an  equivalent  one  provided  he  or  she 
applies  for  reappointment  within  30 
days  of  the  cessation  of  compensation. 
Priority  consideration  is  accorded  by 
entering  the  individual  on  the  agency’s 
reemployment  priority  list  for  the 
competitive  service  or  reemployment 
list  for  the  excepted  service.  If  the 
individual  cannot  be  placed  in  the 
former  commuting  area,  he  or  she  is 
entitled  to  priority  consideration  for  an 
eqviivalent  position  elsewhere  in  the 
agency.  (See  parts  302  and  330  of  this 
chapter  for  more  information  on  how 
this  may  be  accomplished  for  the 
excepted  and  competitive  services, 
respectively.)  This  subptirt  also  applies 
when  an  injmed  employee  accepts  a 
lower-graded  position  in  lieu  of 
separation  and  subsequently  fully 
recovers. 

(c)  Physically  disqualified.  An 
individual  who  is  physically 
disquahfied  for  the  former  position  or 
equivalent  because  of  a  compensable 
injury,  is  entitled  to  be  placed  in 
another  position  for  which  qualified 
that  will  provide  the  employee  with  the 
same  status,  and  pay,  or  the  nearest 
approximation  thereof,  consistent  with 
the  circumstances  in  each  case.  This 
right  is  agencywide  and  applies  for  a 
period  of  1  year  from  the  date  eligibihty 
for  compensation  begins.  After  1  year, 
the  Individual  is  entitled  to  the  rights 
accorded  individuals  who  fully  or 
partially  recover,  as  applicable. 

(d)  Partially  recovered.  Agencies  must 
make  every  effort  to  restore  in  the  local 
commuting  area,  according  to  the 
circvunstances  in  each  case,  an 
individual  who  has  partially  recovered 
from  a  compensable  injury  and  who  is 
able  to  retium  to  limited  duty.  At  a 
minimiun,  this  would  mean  ixeating 
these  employees  substantially  the  same 
as  other  handicapped  individuals  imder 
the  RehabiUtation  Act  of  1973,  as 
amended.  (See  29  U.S.C.  791(b)  and 
794.)  If  the  individual  fully  recovers,  he 
or  she  is  entitled  to  be  considered  for 
the  position  held  at  the  time  of  injury. 


or  an  equivalent  one.  A  partially 
recovered  employee  is  expected  to  seek 
reemployment  as  soon  as  he  or  she  is 
able. 

§  353.302  R^ention  protections. 

An  injured  employee  enjoys  no 
special  protection  in  a  reduction  in 
force.  Separation  by  reduction  in  force 
or  for  cause  while  on  compensation 
means  the  individual  has  no  restoration 
rights. 

§  353.303  Restoration  rights  of  TAPER 
employees. 

An  employee  serving  in  the 
competitive  service  under  a  temporary 
appointment  pending  establishment  of  a 
register  (TAPER)  under  §  316.201  of  this 
chapter  (other  than  an  employee  serving 
in  a  position  classified  above  GS-15),  is 
entitled  to  be  restored  to  the  position  he 
or  she  left  or  an  equivalent  one  in  the 
same  commuting  area. 

§  353.304  Appeals  to  the  Merit  Systems 
Protection  Board. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  an  injrired 
employee  or  former  employee  of  an 
agency  in  the  executive  branch 
(including  the  U.S.  Postal  Service  and 
the  Postal  Rate  Commission)  may  appeal 
to  the  MSPB  an  agency’s  failiire  to 
restore,  improper  restoration,  or  failure 
to  return  an  employee  following  a  leave 
of  absence.  All  appeals  must  he 
submitted  in  accordance  with  MSPB’s 
reflations. 

(b)  An  individual  who  fully  recovers 
fi’om  a  compensable  injury  more  than  1 
year  after  compensation  begins  may 
appeal  to  MSPB  as  provided  for  in  parts 
302  and  330  of  this  chapter  for  excepted 
and  competitive  service  employees, 
respectively. 

(c)  An  individual  who  is  partially 
recovered  from  a  compensable  injury 
may  appeal  to  MSPB  for  a  determination 
of  whether  the  agency  is  acting 
arbitrarily  and  capriciously  in  denying 
restoration.  Upon  reemployment,  a 
partially  recovered  employee  may  also 
appeal  the  agency’s  failure  to  credit  time 
spent  on  compensation  for  purposes  of 
rights  and  benefits  based  upon  length  of 
service. 

PART  870— BASIC  LIFE  INSURANCE 

2.  The  authority  citation  for  part  870 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8716;  section 
870.202(c)  also  issued  under  5  U.S.C. 
7701(b)(2);  subpart )  is  also  issued  under 
section  599C  of  Pub.  L.  101-513, 104  Stat. 
2064,  as  amended. 

3.  In  §  870.501,  paragraph  (d)  is 
amended  by  adding  a  sentence  at  the 
end  to  read  as  follows: 


§  870.501  T ermlnation  and  conversion  of 
insurance  coverage. 

***** 

(d)  *  *  *  For  the  ptirpose  of  this 
paragraph,  an  individual  who  is  entitled 
to  benefits  under  part  353  of  this 
chapter  is  considered  to  be  an  employee 
in  nonpay  status. 

***** 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

4.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  section  890.803 
also  issued  under  50  U.S.C.  403p,  22  U.S.C. 
4069c  and  4069c-l;  subpart  L  also  issued 
under  sec.  599C  of  Pub.  L.  101-513, 104  Stat. 
2064,  as  amended. 

5.  Section  890.303  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows; 

§  890.303  Contination  of  enrollment 
***** 

(i)  Service  in  the  tmiformed  services. 
The  enrollment  of  an  individual  who 
.separates  to  enter  the  uniformed 
services  tmder  conditions  that  entitle 
higi  or  her  to  benefits  under  part  353  of 
this  chapter  may  continue  for  the  18- 
month  period  b^inning  on  the  date  that 
the  absence  to  serve  in  the  imiformed 
services  begins,  provided  that  the 
individual  continues  to  be  entitled  to 
benefits  imder  part  353  of  this  chapter. 
The  enrollment  of  an  employee  who 
enters  on  military  furlough  or  is  placed 
in  nonpay  status  to  serve  in  the 
uniformed  services  may  continue  for  the 
18-month  period  beginning  on  the  date 
that  the  absence  to  serve  in  the 
uniformed  services  begins,  provided 
that  the  employee  continues  to  be 
entitled  to  benefits  under  part  353  of 
this  chapter.  An  employee  in  nonpay 
status  is  entitled  to  continued  coverage 
under  paragraph  (e)  of  this  section  if  the 
employee’s  entitlement  to  benefits 
under  part  353  of  this  chapter  ends 
before  the  expiration  of  365  days  in 
nonpay  status.  The  enrollment  of  an 
employee  who  is  on  miUtary  furlough  or 
in  nonpay  status  in  order  to  serve  in  the 
uniformed  services  on  October  13, 1994, 
may  continue  for  the  18-month  period 
beginning  on  the  date  that  the  absence 
to  serve  in  the  uniformed  services 
began,  provided  that  the  employee 
continues  to  he  entitled  to  continued 
coverage  under  part  353  of  this  chapter. 
If  the  enrollment  of  such  am  employee 
had  terminated  due  to  the  expiration  of 
365  days  in  nonpay  status,  it  may  be 
reinstated  for  the  remainder  of  the  18- 
month  period  beginning  on  the  date  that 
the  absence  to  serve  in  the  uniformed 
services  began,  provided  that  the 
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employee  continues  to  be  entitled  to 
continued  coverage  under  part  353  of 
this  chapter. 

6.  In  §  890.304  paragraph  (a)(1)  is 
amended  by  revising  paragraph  (a)(l)(vi) 
and  adding  two  new  paragraphs 
(a)(l)(vii)  and  (viii)  to  read  as  follows: 

§  890.304  Termination  of  enrollment 

(a)  *  *  * 

(D*  *  * 

(vi)  The  day  he  or  she  is  separated, 
furloughed,  or  placed  on  leave  of 
absence  to  serve  in  the  uniformed 
services  under  conditions  entitling  him 
or  her  to  benefits  under  part  353  of  this 
chapter  for  the  pxupose  of  performing 
duty  not  limited  to  30  days  or  less, 
provided  the  employee  elects,  in  writing 
to  have  the  enrollment  so  terminated. 

(vii)  For  an  employee  who  separates 
to  serve  in  the  uniformed  services  under 
conditions  entitling  him  or  her  to 
benefits  under  part  353  of  this  chapter 
for  the  purpose  of  performing  duty  not 
limited  to  30  days  or  less,  the  date  that 
is  18  months  after  the  date  that  the 
absence  to  serve  in  the  uniformed 
services  began  or  the  date  entitlement  to 
benefits  imder  part  353  of  this  chapter 
ends,  whichever  is  earlier,  unless  die 
enrollment  is  terminated  under 
paragraph  (a)(l)(vi)  of  this  section. 

(viii)  For  an  employee  who  is 
furloughed  or  placed  on  leave  of 
absence  under  conditions  entitling  him 
or  her  to  benefits  under  part  353  of  this 
chapter,  the  date  that  is  18  months  after 
th?  date  that  the  absence  to  serve  in  the 
uniformed  services  began  or  the  date 
entitlement  to  benefits  under  part  353  of 
this  chapter  ends,  whichever  is  earlier, 
but  not  earlier  than  the  date  the 
enrollment  would  otherwise  terminate 
under  paragraph  (a)(l)(v)  of  this  section. 

It  it  *  ic  It 

7.  In  §  890.305  paragraph  (a)  is  revised 
to  read  as  follows: 

§  890.305  Reinstatement  of  enrollment 
after  military  service. 

(a)  The  enrollment  of  an  employee  or 
annuitant  whose  enrollment  was 
terminated  under  §890.304(a)(l)(vij, 

(vii)  or  (viii)  or  §  890.304(b)(4)(iii)  is 
automatically  reinstated  on  the  day  the 
employee  is  restored  to  a  civilian 
position  under  the  provisions  of  par, 

353  of  this  chapter  or  on  the  day  the 
annuitant  is  separated  from  the 
uniformed  services,  as  the  case  may  be. 
***** 

8.  In  §  890.501  paragraph  (e)  is  revised 
and  two  new  paragraphs  (f)  and  (g)  are 
added  to  read  as  follows: 

§  890.501  Government  contributions. 


(e)  Except  as  provided  in  paragraphs 

(f)  and  (g)  of  this  section,  the  employing 
office  must  make  a  contribution  for  an 
employee  for  each  pay  period  during 
which  the  enrollment  continues. 

(f)  Temporary  employees  enrolled 
vmder  5  U.S.C.  8906a  must  pay  the  full 
subscription  charge  including  the 
Government  contribution.  Employees 
with  provisional  appointments  under 
§  316.403  are  not  considered  to  be 
enrolled  under  5  U.S.C.  8906a  for  the 
purpose  of  this  paragraph. 

(g)  The  Government  contribution  for 
an  employee  who  enters  the  uniformed 
services  and  whose  enrollment 
continues  imder  §  890.303(i)  ceases  after 
365  days  in  nonpay  status. 

9.  In  §  890.502  paragraph  (g)  is  revised 
to  read  as  follows: 

§  890.502  Employee  withholdings  and 
contributions. 

***** 

(g)  Uniformed  services.  (1)  except  ak 
provided  in  paragraph  (g)(2)  of  this 
section,  an  employee  whose  coverage 
continues  under  section  890.303(i)  is 
responsible  for  payment  of  the 
employee  share  of  the  cost  of  enrollment 
for  every  pay  period  for  which  the 
enrollment  continues  for  the  first  365 
days  of  continued  coverage  as  set  forth 
under  paragraph  (b)  of  this  section.  For 
coverage  tlmt  continues  after  365  days 
in  nonpay  status,  the  employee  must 
pay,  on  a  current  basis,  the  full 
subscription  charge,  including  both  the 
employee  and  Government  shares,  plus 
an  adcfitional  2  percent  of  the  full 
subscription  charge. 

(2)  Payment  of  the  employee’s  share 
of  the  cost  of  enrollment  is  waived  for 
the  first  365  days  of  continued  coverage 
in  the  case  of  an  employee  whose 
coverage  continues  imder  §  890.303(e) 
following  furlough  or  placement  on 
leave  of  absence  under  the  provisions  of 
part  353  of  this  chapter  or  under 
§  890.303(i)  if  the  employee  was  ordered 
to  active  duty  before  September  1, 1995 
under  section  672,  673b,  674,  675,  or 
688  of  title  10,  United  States  Code,  in 
support  of  Operation  Desert  Storm. 

***** 


[FR  Doc.  95-21571  Filed  8-31-95;  8:45  am] 


DEPARTMENT  OF  JUSTICE 
immigration  and  Naturalization  Service 

8CFRPart329 

PNS  No.  1404-95] 

RIN  1115-AC34 

Amendment  of  Filing  Deadline  for 
Naturalization  for  Philippine  Veterans 
of  World  War  II  Based  Upon  Active 
Duty  Service  in  the  United  States 
Armed  Forces  During  Specified 
Periods  of  Hostilities 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  Rule. 

SUMMARY:  This  final  rule  amends  the 
date  previously  published  in  the  Federal 
Register  as  the  final  date  applications 
must  be  received  by  the  Service  in  order 
to  be  considered  applications  for 
naturalization  under  section  405  of  the 
Immigration  and  Naturalization  Act  of 
1990.  This  rule  is  necessary  to  correct 
an  oversight  in  the  calculation  ot  the 
filing  deadline  and  to  ensure  that 
Philippine  veterans  of  World  War  n 
who  missed  the  originally  published 
filing  deadline  are  ^forded  the 
opportunity  for  naturalization  under 
this  provision. 

EFFECTIVE  DATE:  September  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.R.  Tillifson,  Adjudications  Officer, 
Adjudications  Division,  Naturalization 
and  Special  Projects  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  3214, 
Washington,  DC  20536,  telephone  202- 
514-5014. 

SUPPLEMENTARY  INFORMATION:  Under 
current  regulations,  the  final  date 
applications  had  to  be  received  by  the 
Siervice  in  order  to  be  considered  under 
section  405  of  the  Immigration  Act  of 
1990,  Public  Law  No.  101-649,  was 
February  2, 1995.  The  correct  date 
should  have  been  February  3, 1995. 
Accordingly,  8  CFR  329.5  is  being 
amended  to  reflect  the  correct  final  date 
for  filing.  Philippine  veterans  of  World 
War  n  who  failed  to  file  applications  on 
February  2, 1995,  but  filed  applications 
on  February  3, 1995,  will  be  considered 
for  naturalization  under  section  405  of 
the  Immigration  Act  of  1990. 

The  Service’s  immediate 
implementation  of  this  rule  as  a  final 
rule  is  based  on  the  “good  cause’’ 
exception  found  at  5  U.S.C.  553(d)(3). 
This  rule  simply  corrects  the  filing 
deadhne  for  section  405  applications 
thereby  benefitting  applicants  who  were 
denied  consideration  for  failure  to  apply 
by  the  February  2, 1995,  deadline. 


BILUNQ  CODE  632S-(>1-M 
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Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  vsdth  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  simply  corrects  the 
filing  deadline  for  405  applications 
thereby  benefitting  applicants  who  were 
denied  consideration  for  failure  to  apply 
by  the  February  2, 1995  deadline.  This 
amendment  has  no  financial  impact  on 
applicants  eligible  imder  this  provision. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  emd  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  it  will  not  have  a 
significant  negative  impact  on  family 
well-being. 

List  of  Subjects  in  8  CFR  Part  329 

Armed  Forces,  Citizenship  and 
Naturalization,  Veterans. 

According,  part  329  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  329-SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  NATURALIZATION 
BASED  UPON  ACTIVE  DUTY  SERVICE 
IN  THE  UNITED  STATES  ARMED 
FORCES  DURING  SPECIFIED 
PERIODS  OF  HOSTILITIES 

1.  The  authority  citation  for  part  329 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1440, 1443. 


§329.5  [Amended] 

2.  In  §  329.5,  paragraph  (e)  is 
amended  by  revising  the  date: 

“February  2, 1995”  to  read:  “February  3, 
1995” 

Dated:  August  25, 1995. 

Doris  Meissner, 

Cktmmissioner,  Immigration  and 
Naturalization  Service. 

IFR  Doc.  95-21689  Filed  8-31-95;  8:45  am) 
BiLUNQ  CODE  4410-10-M 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  275 

[Docket  No.  950808205-6205-01] 

RIN  0693-XX11 

Policies  and  Procedures  Governing  the 
Appearance  of  NIST  Employees  as 
Witnesses  in  Private  Litigation 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Institute  of 
Standards  (NIST)  hereby  removes  15 
CFR  Part  275  which  sets  forth  policies 
and  procedures  governing  the 
appearance  of  NIST  employees  as 
witnesses  in  private  litigation.  This 
action  is  taken  in  keeping  with  the  goals 
of  the  National  Performance  Review  and 
in  order  to  comply  with  recent 
Executive  Orders  that  address  regulatory 
reforms.  Part  275  is  removed  because  it 
is  out  of  date  and  unnecessary. 

The  policies  and  procedures  to  be 
followed  with  respect  to  the  testimony 
of  all  Department  of  Commerce 
employees  regarding  official  matters, 
and  the  production  of  Department 
documents  in  legal  proceedings  is  set 
forth  at  15  CFR  Part  15a. 

EFFECTIVE  DATE:  September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rubin,  301-975-2803. 
SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995,  as  part  of  the  President’s 
Regulatory  Reform  Initiative,  the 
President  directed  agencies  to  conduct  a 
page-by-page  fbview  of  all  regulations 
and  eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
After  conducting  a  review  of  the  NIST 
regulations,  it  was  determined  that  15 
CFR  Part  275  was  outdated  and  should 
be  removed  because  15  CFR  Part  15a 
sets  forth  current  Department  policies 
with  respect  to  the  testimony  of 
employees  regarding  official  matters, 
and  the  production  of  Department 
dociunents  in  legal  proceedings. 


List  of  Subjects  in  15  CFR  Part  275 

Administrative  practice  and 
procedure.  Courts,  Government 
employees. 

PART  275— [REMOVED  AND 
RESERVED] 

Accordingly,  imder  authority  of  Sec. 

9,  31  Stat.  1450,  as  amended,  15  U.S.C. 
277, 15  CFR  part  275  is  removed  and 
reserved. 

Dated:  August  28, 1995. 

Samuel  Kramer, 

Associate  Director. 

(FR  Doc.  95-21734  Filed  8-31-95;  8:45  ami 
BILUNQ  CODE  3510-13-M 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  600 

Statement  of  General  Policy  or 
Interpretation;  Commentary  on  the  Fair 
Credit  Reporting  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  amendment  to 
commentary. 

SUMMARY:  The  Commission  is  amending 
its  Commentary  on  the  Fair  Credit 
Reporting  Act  (“FCRA”),  16  CFR  part 
600,  to  state  that  the  FCRA  does  not 
require  the  disclosure  of  “risk  scores”  to 
consumers  by  consumer  reporting 
agencies.  This  action  responds  to 
comments  the  Commission  and  its  staff 
received  from  the  public  in  response  to 
its  Federal  Register  publication  on  June 
17, 1994. 

EFFECTIVE  DATE:  September  1, 1995. 
ADDRESSES:  Federal  Trade  Commission; 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarke  Brinckerhoff,  Attorney,  Division 
of  Credit  Practices,  Federal  Trade 
Commission,  Washington,  DC  20580, 
202-326-3208. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Chronology 

Section  609(a)(1)  of  the  FCRA  requires 
each  credit  bureau  to  disclose  to  a 
properly  identified  consumer  “(t)he 
nature  and  substance  of  all  information 
(except  medical  information)  in  its  files 
on  the  consmner  at  the  time  of  the 
request”  by  the  consumer  for  such 
disclosme.  A  risk  score  is  a  statistical 
assessment  of  the  data  in  the  consumer’s 
file  that  a  credit  bureau  can  provide  to 
its  customer.  Credit  bureaus  did  not 
provide  such  scores  until  the  late 
1980’s,  and  thus  they  were  not 
contemplated,  when  the  FCRA  was 
enacted  in  1970. 
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On  May  4, 1990,  the  Commission 
included  in  the  final  version  of  its 
Commentary  on  the  FCRA  (16  CFR  part 
600)  a  sentence  in  Comment  7  to 
Section  609  that  adopted  the  position 
taken  by  an  informal  August  1988  staff 
opinion  letter  that  the  provision  did  not 
require  disclosure  of  risk  scores  (55  FR 
18804, 18822). 

On  February  11, 1992,  the 
Commission  reversed  its  position  by 
publishing  a  notice  in  the  Federal 
Register  changing  the  sentence  in 
Comment  7  to  state  the  view  that  the 
provision  reqviired  disclosure  of  risk 
scores,  efifective  immediately  (57  FR 
4935).  The  Commission  based  its 
reversal  on  (1)  Its  subsequent 
investigations,  which  indicated  that 
some  credit  report  users  got  only  a  risk 
score,  and  (2)  the  legislative  history  of 
the  FCRA,  in  particular  a  statement  by 
Representative  Leonor  SuUivan  that 
credit  bureaus  should  have  to  disclose 
information  “in  any  form  which  would 
be  relayed  to  a  (bureau  chent)  in  making 
a  judgment  as  to  the  worthiness  of  the 
individual’s  appUcation  .  .  116 

Cone.  Rec.  36572  (Oct.  12, 1970). 

After  the  Commission  amended  the 
FCRA  Commentary,  several  industry 
representatives  requested  clarification  of 
the  revision..  Three  principal  issues 
arose  concerning  the  applicability  of  the 
FCRA  to  risk  scores;  (1)  When  a 
consumer  reporting  agency  must 
disclose  a  ri^  score,  (2)  what  score(s) 
must  be  disclosed,  and  (3)  what  type  of 
explanation  of  the  score  must  be 
provided  as  part  of  the  disclosure. 

On  June  17, 1994,  the  Commission 
published  for  public  comment  a 
proposed  revision  to  the  FCRA 
Conunentary  addressing  these  issues  (59 
FR  31176).  The  proposal,  this  time 
styled  as  an  additional  Conunent  12  to 
Section  609,  maintained  the  position  set 
forth  by  the  Coimnission  in  its  February 
1992  revision  that  risk  score  disclosure 
was  required;  it  specified  that  the  score 
needed  to  be  computed  and  reported 
only  as  of  the  date  of  the  consiuner’s 
disclosure  request,  that  disclosure  was 
required  regardless  of  whether  a  credit 
bureau  or  a  creditor  created  (or  owned) 
the  scoring  system  used  to  calculate  the 
nvunerical  score,  and  that  only  a  brief 
explanation  was  required.  In  addition,  it 
posed  a  number  of  questions  on  which 
it  requested  pubUc  comment. 

Ei^ty  parties  responded  with  written 
submissions  for  Commission 
consideration.  On  the  industry  side,  the 
record  includes  extensive  comments 
filed  by  or  on  behalf  of  credit  bureaus 
that  supply  risk  scores,  creditors  who 
purchase  and  use  such  scores,  and  the 
companies  that  prepare  scoring  systems 
that  they  use  to  produce  them. 


Consumer  interests  were  represented  by 
a  consortium  of  state  Attorney  General 
offices  and  a  major  national  consumer 
advocacy  group,  among  others. 

Summary  of  Comments  and  Final 
Interpretation 

The  industry  commenters  argued 
strongly  that  section  609  does  not 
literally  require  the  disclosure  of  risk 
scores.  They  contended  that  a  credit 
biueau’s  risk  score  is  not  “information 
*  *  *  in  its  files  *  *  *  at  the  time  of 
the  request”  but  rather  is  a  system  of 
analyzing  that  information  for  the  credit 
bureau’s  client.  For  a  fee,  the  credit 
bureau  applies  a  statistical  “model”  to 
the  information  in  its  files  and 
(generally  combined  with  a  full  credit 
report)  provides  the  resulting  number 
(“score”)  to  its  cUent.  The  score  does 
not  exist  in  the  file  until  that  function 
is  performed,  and  is  not  retained  by  the 
credit  bureau  after  it  is  provided  to  the 
bureau’s  client. 

The  industry  commenters  also  argued 
that  the  disclosure  of  risk  scores  would 
be  costly  to  the  credit-granting  and 
credit-reporting  industries,  and  further 
contended  that  the  benefits  to  the  public 
were  imcertain  and  (if  they  existed  at 
all)  far  outweighed  by  the  costs.  Finally, 
they  noted  that  consumers  already  have 
access  to  information  much  more 
significant  than  a  nmnerical  score — the 
imderlying  information  in  the  credit  file 
(imder  Se^on  609)  and  a  statement  of 
the  loasons  why  any  user  rejected  their 
credit  applications  (under  t^  Equal 
Credit  Opportunity  Act  (“ECOA”)  and 
its  implementing  Regulation  B). 

The  consumer  representatives 
emphasized  the  quote  from  Rep. 

Sullivan  on  whidi  the  Commission  had 
relied  in  its  February  1992  opinion. 

They  pressed  the  view  that  it  is  only  fair 
for  consumers  to  have  risk  scores  if 
credit  bureau  users  are  receiving  them, 
and  contended  that  consumers  should 
not  be  deprived  of  disclosure  of  risk 
scores  simply  because  credit  biueaus  do 
not  retain  them. 

Based  on  the  comments,  the 
Commission  has  decided  to  reinstate  its 
original  position  that  Section  609  does 
not  require  a  credit  bureau  to  disclose 
risk  scores  because  they  are  not 
“information  .  .  .  in  its  files  on  the 
consumer  at  the  time  of  the  request”  by 
the  consumer  for  file  disclosiue.  Section 
603(g)  defines  the  term  “file”  to  mean 
“all  of  the  information  on  (the) 
consumer  recorded  and  retained  by  a 
consumer  reporting  agency  regardless  of 
how  the  informadon  is  stored.” 
(Emphasis  added).  In  analyzing  the 
appUcation  of  Section  609  to  a  risk 
score,  the  Commission  has  considered 
the  process  involved  in  generating  a  risk 


score.  The  comments  indicate  that  a  risk 
score  is  not  “recorded  and  retained”  by 
the  credit  biunau;  rather  it  is  produced 
when  the  bureau  appUes  the  scoring 
model  to  the  actual  data  in  the 
consumer’s  credit  history  and  provides 
the  resulting  niimerical  score  to  its 
cUent  who  pays  to  have  that  function 
performed  by  the  bureau.  In  addition  to 
not  being  in  the  credit  bureau  “files”, 
the  score  does  not  even  exist  “at  the 
time  of  the  request.” 

List  of  Subjects  in  16  CFR  Part  600 

Credit,  Trade  practices. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amends  Title 
16,  Chapter  I,  Part  600  of  the  Code  of 
Federal  Regulations  as  foUows: 

PART  600--STATEMENT  OF  GENERAL 
POLICY  OR  INTERPRETATIONS 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1681s  and  16  CFR 
1.73. 

2.  In  the  appendix  to  Part  600,  the 
Commission  amends  Section  609  by 
revising  comment  7  and  adding  a  new 
comment  12,  to  read  as  follows: 

Appendix — Conunentary  on  the  Fair 
Cr^it  Reporting  Act 
***** 

Section  609 — Disclosures  to  Consumers 

***** 

7.  Ancillary  Information. 

A  consumer  reporting  agency  is  not 
required  to  disclose  information  consisting  of 
an  audit  trail  of  changes  it  makes  in  the 
consumer’s  file,  billing  records,  or  the 
contents  of  a  consumer  relations  folder,  if  the 
information  is  not  from  consumer  reports  and 
will  not  be  used  in  preparing  future 
consumer  reports.  Such  data  is  not  included 
in  the  term  “information  in  the  files”  which 
must  be  disclosed  to  the  consumer  pvu^uant 
to  this  section.  A  consumer  reporting  agency 
must  disclose  claims  report  information  only 
if  it  has  appeared  in  consumer  reports. 
***** 

12.  Risk  Scores. 

A  consumer  reporting  agency  is  not 
required  to  disclose  a  risk  score  (or  other 
numerical  evaluation,  however  named)  that 
is  provided  to  the  agency’s  client  (based  on 
an  analysis  of  data  on  the  consumer)  but  not 
retained  by  the  agency.  Such  a  score  is  not 
information  “in  (the  agency’s)  files  at  the 
time  of  the  request”  by  the  consumer  for  file 
disclosure. 

***** 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-21789  Filed  8-31-95;  8:45  am] 
BILUNQ  COD6  67SO-01-M 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45661 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  882, 887, 982,  and  983 
[Docket  No.  FR-22d4-N-03] 

RIN  2577-AB14 

Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule; 
Announcement  of  Effective  Date  and 
0MB  Approval  Number 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  effective  date 
and  OMB  approval  niunber  to  final  rule. 

summary:  On  July  3, 1995  (60  FR 
34660),  the  Department  published  in  the 
Federal  Register,  a  final  rule  that 
combined  and  conformed  rules  for 
tenant-based  rental  assistance  under  the 
rental  certificate  and  the  rental  voucher 
programs.  The  rule  also  amended 
requirements  for  project-based 
assistance  under  the  rental  certificate 
proQam. 

Tfie  effective  date  section  of  that  rule 
indicated  that  before  the  rule  could 
become  effective,  the  information 
collections  contained  in  the  rule  must 
be  reviewed  and  approved  by  the  Office 
of  Management  and  Budget  (OMB),  as 
required  imder  the  Paperwork 
Reduction  Act  of  1980.  Since  OMB  has 
completed  this  process,  the  piupose  of 
this  docmnent  is  to  announce  the 
effective  date  of  the  final  rule,  and  also 
to  announce  the  OMB  approval  number. 
EFFECTIVE  DATE:  October  2,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings,  Director,  Rental 
Assistance  Division,  Room  4204, 
Telephone  niimbers  (202)  708-2841 
(voice);  (202)  708-0850  (TDD).  (These 
are  not  toll-free  niimbers.) 
SUPPLEMENTARY  INFORMATION:  On 
February  24, 1993  (58  FR  11292),  HUD 
published  a  comprehensive  proposed 
rule  to  combine  and  conform  the  rules 
for  tenant-based  Section  8  rental 
assistance  imder  the  certificate  and 
voucher  programs.  The  matrix, 
contained  in  the  preamble  of  that 
proposed  rule  (60  FR  11318),  identified 
information  collection  requirements  in 
§§982.53,  982.102,  982.151,  982.302, 
982.305,  982.404,  and  982.406. 

The  July  3, 1995  final  rule  contained 
additional  information  requirements 
from  those  mentioned  above  in 
§§982.52,  982.54,  982.153,  982.155, 
982.156,  982.157,  982.158,  982.159, 
982.160,  982.206,  982.301,  982.303, 


982.304,  982.307,  982.310,  982.352, 
982.403,  982.452,  982.455,  982.551, 
982.552,  982.554,  982.555,  983.3, 

983.12,  983.51,  983.52,  983.54,  983.55, 
983.57,  983.103,  983.104,  983.151, 
983.202,  983.203,  983.205,  and  983.207. 

A  proposed  information  collection 
notice  published  simultaneously  in  the 
Federal  Register  on  July  3, 1995  (60  FR 
34729),  wi^  the  final  rule  identified  the 
numbers  of  the  Forms  to  be  used  for 
submission  of  information  to  the 
Department. 

This  document  annmmces  the 
effective  date  of  the  July  3, 1995  final 
rule,  and  announces  the  approval 
number  received  from  the  Office  of 
Management  and  Budget  for  these 
programs. 

List  of  Subjects 
24  CFR  Part  882 

Grant  programs — Chousing  and 
community  development.  Homeless, 
Lead  poisoning.  Manufactured  homes, 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recording 
requirements. 

24  CFR  Part  982 

Grant  programs — Chousing  and 
commimity  development.  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  983 

Grant  programs — chousing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  and  under  the 
Secretary’s  authority  of  42  U.S.C. 
3535(d),  the  final  rule,  “Section  8 
Certificate  and  Voucher  Programs 
Conforming  Rule”,  published  July  3, 
1995  (60  FR  34660)  that  amended  24 
CFR  Parts  882,  887,  982,  and  983,  is 
effective  October  2, 1995.  24  CFR  Parts 
982  and  983  are  further  amended  by 
adding  the  OMB  approval  nmnber,  as 
follows: 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

1.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 


§§982.52-082.54,  982.102, 982.151, 982.153, 
982.155-082.160, 982.206, 982.301-082.305, 
982.307, 982.310, 982.352, 982.403-082.404, 
982.406, 982.452, 982.455, 982.551-082.552, 
982.554-082.555  [Amended] 

2.  Sections  982.52,  982.53,  982.54, 
982.102,  982.151,  982.153, 982.155, 
982,156,  982.157,  982.158,  982.159, 
982.160,  982.206,  982.301,  982.302, 
982.303,  982.304,  982.305,  982.307, 
982.310,  982.352,  982.403,  982.404, 
982.406,  982.452,  982.455,  982.551, 
982.552,  982.554,  and  982.555  are 
amended  by  adding  at  the  end  of  each 
section  the  phrase,  “(Approved  by  the 
Office  of  Management  and  Budget  under 
control  niunber  ,2577-0169)”. 

PART  983— SECTION  8  PROJECT- 
BASED  CERTIFICATE  PROGRAM 

3.  The  authority  citation  for  part  983 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

§§983.3,  983.12, 983.51-983.52, 983.54- 
983.55, 983.57, 983.103-983.104, 983.151, 
983.202-983.203,  983.205,  983.207 
[Amended] 

4.  Sections  983.3,  983.12,  983.51, 
983.52,  983.54,  983.55,  983.57,  983.103, 
983.104,  983.151,  983.202,  983.203. 
983.205,  and  983.207  are  amended  by 
adding  at  the  end  of  each  section  the 
phrase,  “(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2577-0169)”. 

Dated:  August  28, 1995. 

Joseph  Shuldiner, 

Assistant  Secretary  for  the  Office  of  Public 
and  Indian  Housing. 

[FR  Doc.  95-21719  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  4210-33-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TD  8617] 

RIN  1545-AS58;  1545-AT13 

Accuracy-Related  Penalty 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  implementing  changes  to  the 
accuracy-related  penalty  under  section 
6662  of  the  Internal  Revenue  Code  of 
1986  that  were  made  by  section  13251 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  1993)  and  Title  VII 
of  the  Uruguay  Round  Agreements  Act, 
implementing  the  Uruguay  Round  of  the 
General  Agreement  on  Tariffs  and  Trade 
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(the  GATT  Act).  The  final  regulations 
also  provide  guidance  as  to  when  a 
taxpayer  may  rely  upon  the  advice  of 
others  as  evidence  of  reasonable  cause 
and  good  faith  within  the  meaning  of 
section  6664(c)  for  piuposes  of  avoiding 
the  accuracy-related  penalty  of  section 
6662,  and  as  to  what  constitutes 
reasonable  cause  and  good  faith  within 
the  meaning  of  section  6664(c)  as 
applicable  to  the  substantial 
understatement  penalty  of  section 
6662(b)(2)  with  respect  to  tax  shelter 
items  of  a  corporation.  These 
regulations  affect  taxpayers  subject  to 
the  accuracy-related  penalty. 

EFFECTIVE  DATE:  These  regulations  are 
effective  September  1, 1995. 

FOR  FURTWR  INFORMATION  CONTACT: 
Rochelle  L  Hodes,  (202)  622-  6232  (not 
a  toll-fi«e  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  OBRA  1993,  Congress  made 
certain  changes  to  the  accuracy-related 
penalty.  These  changes  eliminated  the 
disclosure  exception  for  the  negligence 
penalty  (section  6662(b)(1)  of  the 
Internal  Revenue  Code  (Code))  and 
raised  the  disclosvue  standard  for 
purposes  of  the  penalties  for  disregard 
of  rules  or  regulations  (section 
6662(b)(1)  of  the  Code)  and  substantial 
understatement  of  income  tax  (section 
6662(b)(2)  of  the  Code)  finm  “not 
frivolous”  to  “reasonable  basis.” 

On  March  17, 1994,  temporary 
regulations  (TD  8533)  reflecting  changes 
to  the  acciiracy-related  penalty  made  by 
OBRA  1993  were  published  in  the 
Federal  Register  (59  FR 12547).  A 
notice  of  proposed  rulemaking  (LA-78- 
93)  relating  to  the  temporary  regulations 
was  pubh^ed  in  the  Federal  Register 
for  the  same  day  (59  FR  12563).  On 
March  30, 1994,  a  correction  to  the 
temporary  regulations  was  published  in 
the  Federal  Register  (59  FR  14749) 
clarifying  language  in  §  1.6662-7T(a)(2) 
of  the  temporary  regulations.  The  same 
day  a  correction  to  the  notice  of 
proposed  rulemaking  was  pubUshed  in 
the  Federal  Register  (59  FR  14810) 
correcting  “RIN  1545-AS58”  to  read 
“RIN  1545-AS62”  and  other 
administrative  matters  and  clarifying 
language  in  §§  1.6662-2(d)(2)  and 
1.6662-7(a)(2)  of  the  propos^ 
regulations. 

Section  744  of  the  GATT  Act  made 
further  changes  to  the  accuracy-related 
penalty.  For  corporate  taxpayers,  the 
GATT  Act  amended  section  6662(d)  of 
the  Code  to  eliminate  the  exception  to 
the  substantial  understatement  penalty 
regarding  tax  shelter  items  for  which  ^e 
taxpayer  had  substantial  authority  and 


reasonably  believed  that  its  treatment 
was  more  likely  than  not  the  proper 
treatment.  The  legislative  history  of  the 
GATT  Act  states  &at  “the  standards 
applicable  to  corporate  tax  shelters  are 
ti^tened”  and  “in  no  instance  [will] 
this  modification  result  in  a  penalty  not 
being  imposed  where  a  penalty  would 
have  been  imposed  under  prior  law.”  S. 
Rep.  No.  412, 103d  Cong.,  2d  Sess.  165 
(1994);  H.R.  Rep.  No.  826, 103d  Cong., 

2d  Sess.  198-99  (1994). 

On  January  4, 1995,  a  notice  of 
proposed  rulemaking  (IA-55-94)  was 
published  in  the  Federal  Register  (60 
FR  406)  implementing  the  changes 
made  by  the  GATT  Act  and  providing 
guidance  vidth  regard  to  reliance  upon 
the  advice  of  others  as  evidence  of 
reasonable  cause  and  good  faith  within 
the  meaning  of  section  6664(c)  of  the 
Code  for  purposes  of  avoiding  the 
accuracy-related  penalty  of  section 
6662,  and  what  constitutes  reasonable 
cause  and  good  faith  within  the 
meaning  of  section  6664(c)  as  it  appUes 
to  the  substantial  rmderstatement 
penalty  of  section  6662(b)(2)  with 
respect  to  tax  shelter  items  of  a 
corporation. 

Written  comments  responding  to 
these  notices  were  received.  A  public 
heeuing  on  the  notices  regarding 
changes  made  by  OBRA  1993  was  held 
on  Jidy  12, 1994.  A  public  hearing  on 
the  notice  regarding  changes  made  by 
the  GATT  Act  was  held  on  April  28, 
1995.  After  consideration  of  all  the 
comments,  the  proposed  regulations 
imder  sections  6662  and  6664  of  the 
Code  are  adopted  as  revised  by  this 
Treasmry  decision. 

Explanation  of  Provisions 

Reasonable  Basis  Standard  for 
Disclosure 

With  respect  to  the  reasonable  basis 
standard,  the  final  regulations  adopt  the 
proposed  regulations  without 
substantive  change.  The  regulations 
provide  that  the  reasonable  basis 
standard  is  “significantly  higher  than 
the  not  fiivolous  standard  applicable  to 
preparers  under  section  6694.”  In  the 
preamble  to  the  proposed  regulations. 
Treasury  requested  comments  on  any 
additional  guidance  as  to  the  reasonable 
basis  standard  for  purposes  of  the 
negligence,  disregetrd  of  rules  or 
regulations,  and  substantial 
understatement  penalties.  Several 
commentators  recommended  adopting 
as  the  definition  of  reasonable  basis  the 
description  that  existed  in  §  1.6662- 
4(d)(2)  of  the  regulations  prior  to 
amendment  by  these  final  regulations. 
Other  commentators  recommended 
equating  the  reasonable  basis  standard 


with  the  negligence  standard  and  the 
realistic  possibiUty  of  success  standard, 
taking  into  account  the  relative 
knowledge  and  experience  of  the 
taxpayer.  The  IRS  and  Treasury  are 
continuing  to  consider  these  comments 
in  connection  with  a  separate  project  to 
publish  a  notice  of  proposed  rulemaking 
providing  further  guidance  as  to  the 
reasonable  basis  standard.  Treasiiry  and 
the  IRS  invite  additional  comments  and 
suggestions  regarding  this  project. 

Reliance  on  Tax  Advisor 

Under  sections  6662  and  6664,  and 
applicable  regvilations,  a  taxpayer’s  good 
faith  reliance  on  the  advice  (including 
an  opinion)  of  a  professional  tax  advisor 
will  generally  be  taken  into  accovmt  for 
piuposes  of  determining  whether  the 
taxpayer  will  be  subject  to  an  accuracy- 
related  penalty.  See,  e.g.,  §§  1.6662- 
4(g)(4)(ii)  and  1.6664-4(b).  The 
proposed  regxilations  clarify  when  a 
taxpayer  may  be  considered  to  have 
reasonably  reUed  in  good  faith  upon 
advice  (including  an  opinion  provided 
by  a  professional  tax  advisor),  for 
purposes  of  sections  6662  emd  6664.  In 
general,  §  1.6664— 4(c)  of  the  proposed 
regulations  requires  advice  to  be  based 
on  all  material  facts  (including,  for 
example,  the  taxpayer’s  purposes  for 
entering  into  a  transaction)  and  to  relate 
applicable  law  to  such  facts  in  reaching 
its  conclusion.  'The  advice  must  not  be 
based  upon  imreasonable  factual  or 
legal  assiunptions  (including 
assiunptions  as  to  future  events),  nor 
unreasonably  rely  on  the 
representations,  findings  or  agreements 
of  the  taxpayer  or  any  other  person.  The 
proposed  regulations  also  indicate  that 
reliance  may  not  be  reasonable  or  in 
good  faith  if  the  taxpayer  Icnew,  or 
should  have  known,  that  the  advisor 
lacked  Imowledge  in  the  relevant 
aspects  of  Federal  tax  law. 

Several  commentators  recommended 
changes  to  these  provisions  of  the 
proposed  regulations.  For  example,  one 
commentator  suggested  eliminating 
language  in  §  1.6664— 4(c)(1)  of  the 
proposed  regulations  that  reliance  on 
advice  may  not  be  reasonable  and  in 
good  faith  if  the  taxpayer  knew,  or 
should  have  known,  that  the  advisor 
lacked  knowledge  in  the  relevant 
aspects  of  Federal  tax  law. 

The  final  regulations  do  not  adopt  this 
suggestion.  In  requiring  that  reliance  on 
advice  must  be  reasonable  in  light  of  all 
of  the  facts  and  circvunstances,  the  final 
regulations  do  not  depart  firom  prior 
law.  In  most  situations  it  will  generally 
be  reasonable  for  a  taxpayer  to  conclude 
that  an  attorney,  an  accountant,  or  an 
enrolled  agent  is  qualified  to  give  advice 
on  Federal  tax  law. 
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Another  commentator  suggested 
eliminating  the  requirements  that  advice 
must  be  based  on  all  material  facts  and 
reasonable  factual  and  legal 
assumptions.  The  commentator  stated 
that  taxpayers  are  not  in  a  position  to 
determine  what  facts  are  material, 
particularly  in  complex  transactions, 
nor  are  they  in  a  position  to  determine 
whether  the  advisor  based  the  opinion 
on  material  facts  and  reasonable  factual 
and  legal  assmnptions.  An  additional 
commentator  requested  guidance  to 
distinguish  the  term  pertinent  as  it  is 
used  ^oughout  the  regulations  and  the 
term  material  as  it  is  used  in  §  1.6664- 
4(c)  of  the  proposed  regulations. 

In  response  to  these  comments,  and  in 
order  to  resolve  confusion,  the  final 
regulations  provide  that  advice  must  be 
based  upon  all  pertinent  facts  and 
circumstances  and  the  law  as  it  relates 
to  those  facts  and  circiunstances.  As 
used  in  this  context,  pertinent  is 
intended  to  have  the  same  meaning  as 
it  has  in  §  1.6662-4(g}(4)(ii),  which 
provides  that  a  taxpayer  may  satisfy  the 
reasonable  belief  requirement  of  section 
6662(d)(2)(C)(i)  through  reliance  on  an 
advisor’s  analysis  of  pertinent  facts  and 
authorities.  To  clarify  that  separate  rules 
apply  to  taxpayers  and  advisors,  the 
final  regulations  have  also  been  revised 
to  include  a  cross-reference  to  the 
prepjurer  penalties  under  §§  1.6694-1 
through  1.6694-3  and  Circular  230 
(contained  in  31  CFR  part  10). 

Another  commentator  recommended 
eliminating,  or  in  the  alternative 
revising  and  clarifying,  the  requirement 
that  advice  take  into  account  the 
taxpayer’s  purposes  for  entering  into  a 
transaction  or  structuring  a  transaction 
in  a  particular  manner.  The  final 
regulations  do  not  adopt  this 
recommendation.  It  is  appropriate  to 
consider  a  taxpayer’s  reasons  for 
structuring  a  tremsaction  in  a  particular 
manner  in  determining  whether  the 
taxpayer  acted  In  good  faith  in  its  tax 
return  treatment  of  items  from  the 
transaction. 

Reasonable  Cause  for  Tax  Shelter  Items 
of  a  Corporation 

The  proposed  regulations  provide  that 
a  corporation’s  legal  justification  may  be 
taken  into  accoimt,  as  appropriate,  in 
establishing  that  the  corporation  acted 
with  reasonable  cause  and  in  good  faith 
in  its  treatment  of  a  tax  shelter  item  only 
if  there  is  substantial  authority  for  the 
treatment  of  the  item  and  the 
corporation  reasonably  believes  in  good 
faith  that  such  treatment  is  more  likely 
than  not  the  proper  treatment.  Under 
the  proposed  regulations,  satisfaction  of 
the  substantial  authority  and  reasonable 
belief  criteria  is  an  importemt  factor  to 


be  considered  in  determining  whether 
the  taxpayer  acted  with  reasonable 
cause  and  in  good  faith,  but  is  not 
necessarily  dispositive.  The  proposed 
regulations  also  provide  that  facts  and 
circumstances  o^er  than  a  corporation’s 
legal  justification  may  be  taken  into 
accoimt,  as  appropriate,  in  determining  « 
whether  it  acted  with  reasonable  cause 
and  in  good  faith,  regardless  of  whether 
the  substantial  authority  and  reasonable 
beUef  requirements  are  satisfied. 

One  commentator  urged  removal  of 
the  special  reasonable  cause  standard 
for  corporate'tax  shelter  items  under  the 
proposed  regulations.  According  to  the 
commentator,  there  is  no  authority  in 
section  6664  or  its  legislative  history  for 
a  reasonable  cause  standard  for  tax 
shelter  items  of  corporate  taxpayers  that 
differs  from  the  standard  for 
noncorporate  taxpayers. 

Other  commentators  recommended 
revising  the  legal  justification  test  for 
determining  reasonable  cause. 
Particularly,  these  commentators 
recommended  removing  the  objective 
requirement  that  substantial  authority 
be  present  for  the  taxpayer’s  position 
(the  authority  requirement). 
Alternatively,  one  commentator 
suggested  making  the  legal  justification 
test  a  “safe  harbor.’’  Under  this 
alternative,  a  taxpayer  that  satisfies  the 
authority  requirement  and  the  befief 
requirement  imder  proposed  §  1.6664- 
4(e)(2)  would  be  treated  as  having  acted 
with  reasonable  cause  and  in  good  faith. 

The  final  regulations  do  not  adopt 
these  suggestions.  Treasiuy  and  the  IRS 
continue  to  believe  that  the  regulations, 
including  the  authority  requirement, 
properly  implement  the  statute  and 
Congressional  intent. 

Satisfaction  of  the  minimiun 
requirements  imder  the  legal 
justification  test  is  an  important  factor 
to  be  considered  in  determining 
whether  a  corporate  taxpayer  acted  with 
reasonable  cause  and  in  good  faith,  but 
is  not  necessarily  dispositive.  For 
example,  depen^ng  on  the 
circumstances,  satisfaction  of  the 
minimum  requirements  may  not  be 
dispositive  if  the  taxpayer’s 
participation  in  the  tax  shelter  lacked 
significant  business  purpose,  if  the 
taxpayer  claimed  tax  benefits  that  are 
unreasonable  in  comparison  to  the 
taxpayer’s  investment  in  the  tax  shelter, 
or  if  the  taxpayer  agreed  with  the 
organizer  or  promoter  of  the  tax  shelter 
that  the  taxpayer  would  protect  the 
confidentiality  of  the  tax  aspects  of  the 
structure  of  the  tax  shelter.  In  addition, 
a  taxpayer  that  does  not  satisfy  the 
authority  requirement  may  nonetheless 
demonstrate  that  it  acted  with 
reasonable  cause  and  in  good  faith 


beised  on  facts  and  circumstances 
unrelated  to  its  legal  justification  (the 
other  factors  test). 

Although  several  commentators 
requested  additional  guidance  with 
regard  to  the  other  factors  test,  they 
provided  no  examples  of  factors  (other 
than  factors  related  to  legal  justification) 
that  they  would  like  to  be  included  in 
the  final  regulations.  The  suggested 
factors  were  not  adopted  because  legal 
justification  is  not  relevant  to  the  other 
factors  test.  While  the  final  regulations 
do  not  provide  additional  guidance  in 
this  area,  Treasiuy  and  the  IRS  continue 
to  welcome  comments  on  the  issue. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  'Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibifity 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notices  of  proposed 
rulemaking  preceding  these  regulations 
were  submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

'The  principal  authors  of  these 
regulations  are  Rochelle  L.  Modes, 

Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accoimting),  and 
David  Meyer  formerly  of  that  office. 
However,  other  personnel  fi-om  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6662-0  is  amended 
by: 

1.  Revising  the  introductory  Itmguage. 

2.  Revising  the  entry  for  §  1.6662-2(d) 
and  adding  entries  for  (d)  (1),  (2),  and 
(3). 
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3.  Revising  the  entries  for  §§  1.66b2- 
3(b)(3)  and  l,6662-4(e). 

4.  Adding  an  entry  ror  §  1.6662-7. 

5.  Removing  the  entry  for  §  1.6662- 
7T. 

The  additions  and  revisions  read  as 
follows: 

§1.6662-0  Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  §§  1.6662-1  through  1.6662- 
7. 

***** 

§  1.6662-2  Accuracy  related  penalty. 
***** 

(d)  Effective  dates. 

(1)  Returns  due  before  January  1, 1994. 

(2)  Returns  due  after  Dwember  31, 1993. 

(3)  Special  rules  for  tax  shelter  items. 

***** 

§  1 .6662-3  Negligence  or  disregard  of  rules 
or  regulations. 

***** 

(b)  *  *  *  ^ 

(3)  Reasonable  basis. 

(i)  In  general  [Reserved]. 

(ii)  Relationship  to  other  standards. 

***** 

§1.6662-4  Substantial  understatement  of 
income  tax. 

***** 

(g)  Items  relating  to  tax  shelters. 

(1)  In  general. 

(1)  Noncorporate  taxpayers. 

(ii)  Corporate  taxpayers. 

(A)  In  general. 

(B)  Special  rule  for  transactions  occurring 
prior  to  December  9, 1994. 

(iii)  Disclosure  irrelevant. 

(iv)  Cross-reference. 

(2)  Tax  shelter. 

(i)  In  general. 

(ii)  Pi^cipal  purpose. 

(3)  Tax  shelter  item. 

(4)  Reasonable  belief. 

(i)  In  general. 

(ii)  Facts  and  circumstances;  reliance  on 
professional  tax  advisor. 

(5)  Pass-through  entities. 

***** 

§  1.6662-7  Omnibus  Budget  Reconciliation 
Act  of  1993  changes  to  the  accuracy-related 
penalty. 

(a)  Scope. 

(b)  No  disclosure  exception  for  negligence 
penalty. 

(c)  Disclosure  standard  for  other  penalties 
is  reasonable  basis. 

(d)  Definition  of  reasonable  basis. 

(1)  In  general  [Reserved]. 

(2)  Relationship  to  other  standards. 

Par.  3.  In  §  1.6662-1,  the  second  and 
third  sentences  of  the  concluding  text 
are  revised  to  read  as  follows: 

§  1 .6662-1  Overview  of  the  accuracy- 
related  penalty. 

***** 

*  •  *  The  penalties  for  disregard  of 
rules  or  regulations  and  for  a  substantial 


undei-statement  of  income  tax  may  be 
avoided  by  adequately  disclosing 
certain  information  as  provided  in 
§  1.6662-3(c)  and  §§  1.6662-4(e)  and  (f), 
respectively.  The  penalties  for 
negUgence  and  for  a  substantial  (or 
gross)  valuation  misstatement  rmder 
^chapter  1  may  not  be  avoided  by 
disclosure.  *  *  * 

Par.  4.  Section  1.6662-2  is  amended 
by: 

1.  Revising  the  heading  of  paragraph 
(d),  redesignating  the  text  of  paragraph 
(d)  following  the  heading  as  paragraph 
(d)(1),  adding  a  new  heading  for  newly 
designated  paragraph  (d)(1),  and 
revising  the  first  and  second  sentences 
of  newly  redesignated  paragraph  (d)(1). 

2.  Adding  new  paragraphs  (a)(2)  and 

(3). 

The  additions  and  revisions  read  as 
follows: 

§1.6662-2  Accuracy-related  penalty. 

*  *  *  *  .  * 

(d)  Effective  dates — (1)  Returns  due 
before  January  1,  1994.  Section  1.6662- 
3(c)  and  §§  1.6662-4  (e)  and  (f)  (relating 
to  methods  of  maldr^  adequate 
discloriure)  (as  contained  in  26  CFR  part 
1  revised  April  1, 1995)  apply  to  returns 
the  due  date  of  which  (determined 
without  regard  to  extensions  of  time  for 
filing)  is  after  December  31, 1991,  but 
before  January  1, 1994.  Except  as 
provided  in  the  preceding  sentence  and 
in  paragraphs  (d)(2)  and  (3)  of  this 
section,  §§  1.6662-1  through  1.6662-5 
apply  to  returns  the  due  date  of  which 
(determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31, 1989,  but  before  January 
1, 1994.  *  *  * 

(2)  Returns  due  after  December  31, 
1993.  Except  as  provided  in  paragraph 
(d)(3)  and  the  last  sentence  of  this 
paragraph  (d)(2),  the  provisions  of 
§§  1.6662-1  tj^ugh  1.6662—4  and 
§  1.6662-7  (as  revised  to  reflect  the 
changes  made  to  the  accuracy-related 
penalty  by  the  Onmibus  Budget 
Reconciliation  Act  of  1993)  and  of 
§  1.6662-5  apply  to  returns  the  due  date 
of  which  (determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31, 1993.  These  changes 
include  raising  the  disclosure  standard 
for  the  penalties  for  disregarding  rules 
or  regulations  and  for  a  substantial 
imderstatement  of  income  tax  fi'om  not 
fiivolous  to  reasonable  basis, 
eliminating  the  disclosure  exception  for 
the  negligence  penalty,  and  providing 
guidance  on  the  meaning  of  reasonable 
basis.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  changes 
relating  to  the  penalties  for  negligence 
or  disregard  of  rules  or  regulations  will 
not  apply  to  retvims  (including  qualified 


amended  returns)  that  are  filed  on  or 
before  March  14, 1994,  but  the 
provisions  of  §§  1.6662-1  through 
1.6662-3  (as  contained  in  26  CFR  part 
1  revised  April  1, 1995)  relating  to  those 
penalties  will  apply  to  such  returns. 

(3)  Special  rules  for  tax  shelter  items. 
Sections  1.6662-4(g)(l)  and  1.6662- 
4(g)(4)  apply  to  returns  the  due  date  of 
which  (determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
September  1, 1995.  Except  as  provided 
in  the  last  sentence  of  this  paragraph 
(d)(3),  §§  1.6662-4(g)(l)  and  1.6662- 
4(g)(4)  (as  contained  in  26  CFR  part  1 
revised  April  1, 1995)  apply  to  returns 
the  due  date  of  which  (determined 
without  regard  to  extensions  of  time  for 
filing)  is  on  or  before  September  1, 1995 
and  after  December  31, 1989.  For 
transactions  occurring  after  December  8, 
1994,  §§  1.6662-4(g)(l)  and  1.6662- 
4(g)(2)  (as  contained  in  26  CFR  part  1 
revised  April  1, 1995)  are  appfied  taking 
into  account  the  changes  made  to 
section  6662(d)(2)(C)  (relating  to  the 
substantial  imderstatement  penalty  for 
tax  shelter  items  of  corporations)  by 
section  744  of  Title  VII  of  the  Uruguay 
Roimd  Agreements  Act,  Pub.  L.  103—465 
(108  Stat.  4809). 

Par.  5.  Section  1.6662-3  is  amended 
by: 

1.  Revising  the  second  sentence  of 
paragraph  (a). 

2.  Revising  paragraph  (b)(3). 

3.  Revising  paragraphs  (c)(1)  and  (2). 

The  revisions  read  as  follows: 

§  1 .6662-3  Negligence  or  disregard  of 
rules  or  regulations. 

(a)  *  *  *  The  penalty  for  disregarding 
rules  or  regulations  does  not  apply, 
however,  if  the  requirements  of 

§  1.6662-3(c)(l)  are  satisfied  and  the 
position  in  question  is  adequately 
disclosed  as  provided  in  §  1.6662- 
3(c)(2),  or  to  the  extent  that  the 
reasonable  cause  and  good  faith 
exception  to  this  penedty  set  forth  in 
§  1.6664-4'  applies.  *  *  * 

(b)  *  *  * 

(3)  Reasonable  basis — (i)  In  general. 
[Reserved]. 

(ii)  Relationship  to  other  standards. 
The  reasonable  basis  standard  is 
significantly  higher  than  the  not 
frivolous  standard  applicable  to 
preparers  imder  section  6694  and 
de^ed  in  §  1.6694-2(c)(2). 

(c)  *  *  *  (1)  In  general.  No  penalty 
under  section  6662(b)(1)  may  be 
imposed  on  any  portion  of  an 
underpayment  that  is  attributable  to  a 
position  contrary  to  a  rule  or  regulation 
if  the  position  is  disclosed  in 
accordance  with  the  rules  of  paragraph 
(c)(2)  of  this  section  and,  in  case  of  a 
position  contrary  to  a  regulation,  the 
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position  represents  a  good  faith 
challenge  to  the  validity  of  the 
regulation.  This  disclosure  exception 
does  not  apply,  however,  in  the  case  of 
a  position  that  does  not  have  a 
reasonable  basis  or  where  the  taxpayer 
fails  to  keep  adequate  books  and  records 
or  to  substantiate  items  properly. 

(2)  Method  of  disclosure.  Disclosure  is 
adequate  for  purposes  of  the  penalty  for 
disregarding  rules  or  regulations  if  made 
in  accordance  with  the  provisions  of 
§§  1.6662-4(f)(l),  (3),  (4),  and  (5),  which 
permit  disclosure  on  a  properly 
completed  and  filed  Form  8275  or 
8275-R,  as  appropriate.  In  addition,  the 
statutory  or  regulatory  provision  or 
ruling  in  question  must  be  adequately 
identified  on  the  Form  8275  or  8275-R, 
as  appropriate.  The  provisions  of 
§  1.6662-4(f)(2),  which  permit 
disclosure  in  accordance  with  an  annual 
revenue  procedure  for  purposes  of  the 
substantial  understatement  penalty,  do 
not  apply  for  purposes  of  this  section. 
***** 

Par.  6.  Section  1.6662-4  is  amended 
by: 

1.  Removing  the  third  sentence  in 
paragraph  (d)(2). 

2.  Revising  paragraph  (e)(2). 

3.  Revising  paragraphs  (g)(1),  (g)(4), 
.md  (g)(5). 

The  revisions  read  as  follows: 

§  1 .6662-4  Substantial  understatement  of 
income  tax. 

***** 

(e)  *  *  * 

(2)  Circumstances  where  disclosure 
will  not  have  an  effect.  The  rules  of 
paragraph  (e)(1)  of  this  section  do  not 
apply  where  the  item  or  position  on  the 
.'etum — 

(i)  Does  not  have  a  reasonable  basis 
fas  defined  in  §  1.6662-3(b)(3)); 

(ii)  Is  attributable  to  a  tax  shelter  (as 
defined  in  section  6662(d)(2)(C)(iii)  and 
paragraph  (g)(2)  of  this  section);  or 

(iii)  Is  not  properly  substantiated,  or 
the  taxpayer  failed  to  keep  adequate 
books  and  records  with  respect  to  the 
item  or  position. 

***** 

(g)  Items  relating  to  tax  shelters — (1) 
In  general — (i)  Noncorporate  taxpayers. 
Tax  shelter  items  (as  defined  in 
paragraph  (g)(3)  of  this  section)  of  a 
taxpayer  other  than  a  corporation  are 
treated  for  purposes  of  this  section  as  if 
such  items  were  shown  properly  on  the 
return  for  a  taxable  year  in  computing 
the  amount  of  tax  shown  on  the  return, 
and  thus  the  tax  attributable  to  such 
items  is  not  included  in  the 
understatement  for  the  year,  if — 

(A)  There  is  substantial  authority  (as 
provided  in  paragraph  (d)  of  this 


section)  for  the  tax  treatment  of  that 
item;  and 

(B)  The  taxpayer  reasonably  believed 
at  the  time  the  return  was  filed  that  the 
tax  treatment  of  that  item  was  more 
likely  than  not  the  proper  treatment. 

(ii)  Corporate  taxpayers — (A)  In 
general,  ^cept  as  provided  in 
paragraph  (g)(l)(ii)(B)  of  this  section,  all 
tax  shelter  items  (as  defined  in 
paragraph  (g)(3)  of  this  section)  of  a 
corporation  are  taken  into  accotmt  in 
computing  the  amount  of  any 
understatement. 

(B)  Special  rule  for  transactions 
occurring  prior  to  December  9,  1994. 

The  tax  shelter  items  of  a  corporation 
arising  in  connection  with  transactions 
occurring  prior  to  December  9, 1994  are 
treated  for  purposes  of  this  section  as  if 
such  items  were  shown  properly  on  the 
return  if  the  requirements  of  paragraph 
(g)(l)(l)  satisfied  with  respect  to 
such  items. 

(iii)  Disclosure  irrelevant.  Disclosure 
made  with  respect  to  a  tax  shelter  item 
of  either  a  corporate  or  noncorporate 
taxpayer  does  not  affect  the  amoimt  of 
an  understatement. 

(iv)  Cross-reference.  See  §  1.6664— 4(e) 
for  certain  rules  regarding  the 
availability  of  the  reasonable  cause  emd 
good  faith  exception  to  the  substantial 
understatement  penalty  with  respect  to 
tax  shelter  items  of  corporations. 
***** 

(4)  Reasonable  belief— {i)  In  general. 
For  purposes  of  section  6662(d)  and 
paragraph  (g)(l)(i)(B)  of  this  section 
(pertaining  to  tax  shelter  items  of 
noncorporate  taxpayers),  a  taxpayer  is 
funsidered  reasonably  to  believe  that 
the  tax  treatment  of  an  item  is  more 
likely  than  not  the  proper  tetx  treatment 
if  (without  taking  into  accoimt  the 
possibility  that  a  retiun  will  not  be 
audited,  ^at  an  issue  will  not  be  raised 
on  audit,  or  that  an  issue  will  be 
settled)— 

(A)  The  taxpayer  analyzes  the 
pertinent  facts  and  authorities  in  the 
manner  described  in  paragraph  (d)(3)(ii) 
of  this  section,  and  in  reliance  upon  that 
analysis,  reasonably  concludes  in  good 

'"faith  that  there  is  a  greater  than  50- 
percent  likelihood  &at  the  tax  treatment 
of  the  item  will  be  upheld  if  challenged 
by  the  Internal  Revenue  Service;  or 

(B)  The  taxpayer  reasonably  relies  in 
good  faith  on  the  opinion  of  a 
professional  tax  advisor,  if  the  opinion 
is  based  on  the  tax  advisor’s  analysis  of 
the  pertinent  facts  and  authorities  in  the 
manner  described  in  paragraph  (d)(3)(ii) 
of  this  section  and  unambiguously  states 
that  the  tax  advisor  concludes  that  there 
is  a  greater  than  50-percent  likelihood 
that  the  tax  treatment  of  the  item  will  be 


upheld  if  challenged  by  the  Internal 
Revenue  Service. 

(ii)  Facts  and  circumstances;  reliance 
on  professional  tax  advisor.  All  facts 
and  circumstances  must  be  taken  into 
accoimt  in  determining  whether  a 
taxpayer  satisfies  the  requirements  of 
paragraph  (g)(4)(i)  of  this  section. 
However,  in  no  event  will  a  taxpayer  be 
considered  to  have  reasonably  relied  in 
good  faith  on  the  opinion  of  a 
professional  tax  advisor  for  purposes  of 
paragraph  (g)(4)(i)(B)  of  this  section 
imless  the  requirements  of  §  1.6664- 
4(c)(1)  eire  met.  The  fact  that  the 
requirements  of  §  1.6664— 4(c)(1)  are 
satisfied  will  not  necessarily  establish 
that  the  taxpayer  reasonably  relied  on 
the  opinion  in  good  faith.  For  example, 
reliance  may  not  be  reasonable  or  in 
good  faith  if  the  taxpayer  knew,  or 
should  have  known,  that  the  advisor 
lacked  knowledge  in  the  relevant 
aspects  of  Federal  tax  law. 

(5)  Pass-through  entities.  In  the  case 
of  tax  shelter  items  attributable  to  a 
pass-through  entity,  the  actions 
described  in  paragraphs  (g)(4)(i)(A)  and 
(B)  of  this  section,  if  taken  by  the  entity, 
are  deemed  to  have  been  taken  by  the 
taxpayer  and  are  considered  in 
determining  whether  the  taxpayer 
reasonably  believed  that  the  tax 
treatment  of  an  item  was  more  likely 
than  not  the  proper  tax  treatment. 

Par.  7.  Section  1.6662-7  is  added  to 
read  as  follows: 

§  1.6662-7  Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty. 

(a)  Scope.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  made  certain 
changes  to  the  accuracy-related  penalty 
in  section  6662.  This  section  provides 
mles  reflecting  those  changes. 

(b)  No  disclosure  exception  for 
negligence  penalty.  The  penalty  for 
negligence  in  section  6662(b)(1)  may  not 
be  avoided  by  disclosure  of  a  return 
position. 

(c)  Disclosure  standard  for  other 
penalties  is  reasonable  basis.  The 
penalties  for  disregarding  rules  or 
regulations  in  section  6662(b)(1)  and  for 
»  substantial  understatement  of  income 
iSK.  in  section  6662(b)(2)  may  be  avoided 
oy  adequate  disclosure  of  a  return 
position  only  if  the  position  has  at  least 
a  reasonable  basis.  See  §  1.6662-3(c) 
and  §§  1.6662-4(e)  and  (f)  for  other 
applicable  disclosure  rules. 

(d)  Definition  of  reasonable  basis — (1) 
In  general.  [Reserved]. 

(2)  Relationship  to  other  standards. 
The  reasonable  basis  standard  is 
significantly  higher  than  the  not 
frivolous  standard  applicable  to 
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preparers  under  section  6694  and 
defined  in  §  1.6694-2(c)(2). 

§1.6662-7T  [Removed] 

Par.  8.  Section  1.6662-7T  is  removed. 
Par.  9.  Section  1.6664-0  is  amended 
by  revising  the  entries  for  §§  1. 6664-1 (b) 
and  1.6664-4  to  read  as  follows: 

§1.6664-0  Table  of  contents. 

*  '  *  *  *  * 

§  1 .6664-1  Accuracy-related  and  fraud 
penalties;  definitions  and  special  rules. 

***** 

(b)  Effective  date. 

(1)  In  general. 

(2)  Reenable  cause  and  good  faith 
exception  to  section  6662  penalties. 

***** 

5 1 .6664-4  Reasonable  cause  and  good  faith 
exception  to  section  6662  penalties. 

(a)  In  general. 

(b)  Facts  and  circumstances  taken  into 
accoimt. 

(1)  In  general. 

(2)  Ex^ples. 

(c)  Reliance  on  opinion  or  advice. 

(1)  Fact  and  circumstances;  minimum 
requirements. 

(1)  All  facts  and  circumstances  considered. 
Cii)  No  unreasonable  assiunptions. 

(iii)  Law  is  related  to  actual  fects. 

(2)  Definitions. 

(i)  Advice. 

(ii)  Material. 

(3)  Cross-reference. 

(d)  Pass-through  items. 

(e)  Special  rules  for  substantial 
understatement  penalty  attributable  to  tax 
shelter  items  of  corporations. 

(1)  In  general;  facts  and  ciiciunstances. 

(2)  Reasonable  cause  based  on  legal 
justification. 

(i)  Minimum  requirements. 

(A)  Authority  requirement. 

(B)  Belief  requirement. 

(ii)  Legal  justification  defined. 

(3)  Minimum  requirements  not  dispositive. 

(4)  Other  factors. 

(f)  Transactions  between  persons  described 
in  section  482  and  net  section  482  transfer 
price  adjustments.  [Reserved] 

(g)  Valuation  misstatements  of  charitable 
deduction  property. 

(1)  In  general. 

(2)  Definitions. 

(i)  Charitable  deduction  property. 

(ii)  Qualified  appraisal. 

(iii)  Qualified  appraiser. 
***** 

Par.  10.  Section  1.6664-1  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  1 .6664-1  Accuracy-related  and  fraud 
penalties;  definitions  and  special  rules. 

***** 

(b)  Effective  date — (1)  In  general. 
Sections  1.6664-1  through  1.6664-3 
apply  to  returns  the  due  date  of  which 
(determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31, 1989. 


(2)  Reasonable  cause  and  good  faith 
exception  to  section  6662  penalties. 
Section  1.6664-4  applies  to  returns  the 
due  date  of  which  (determined  without 
regard  to  extensions  of  time  for  filing)  is 
after  September  1, 1995.  Except  as 
provided  in  the  last  sentence  of  thi.s 
paragraph  (b)(2),  §  1.6664—4  (as 
contained  in  26  CFR  part  1  revised  April 
1, 1995)  applies  to  returns  the  due  date 
of  which  (determined  without  regard  to 
extensions  of  time  for  filing)  is  on  or 
before  September  1, 1995  and  after 
December  31, 1989.  For  transactions 
occvurring  after  December  8, 1994, 

§  1.6664—4  (as  contained  in  26  CFR  part 
1  revised  April  1, 1995)  is  applied 
taking  into  account  the  changes  made  to 
section  6662(d)(2)(C)  (relating  to  the 
substantial  understatement  penalty  for 
tax  shelter  items  of  corporations)  by 
section  744  of  Title  Vn  of  the  Uruguay 
Roimd  Agreements  Act,  Pub.  L.  103-465 
(108  Stat.  4809). 

Par.  11.  Section  1.6664—4  is  amended 
by;  , 

1.  Revising  the  last  sentence  of 
ptuagraph  (a). 

2.  Revising  paragraph  (b)(1). 

3.  Revising  the  introductory  language 
of  paragraph  (b)(2)  and  Example  1. 

4.  Redesignating  paragraphs  (c),  (d), 
and  (e)  as  paragraphs  (d),  (f),  and  (g). 
respectively. 

5.  Revising  newly  designated 
paragraph  (d). 

6.  Adding  new  paragraphs  (c)  and  (e). 
The  additions  and  revisions  read  as 

follows: 

§1.6664-4  Reasonable  cause  and  good 
faith  exception  to  section  6662  penaltiee. 

(a)  *  *  *  Rules  for  determining 
whether  the  reasonable  cause  and  good 
faith  exception  applies  are  set  forth  in 
paragraphs  (b)  through  (g)  of  this 
section. 

(b)  Facts  and  circumstances  taken 
into  account — (1)  In  general.  The 
determination  of  whether  a  taxpayer 
acted  with  reasonable  cause  and  in  good 
faith  is  made  on  a  case-by-case  basis, 
taking  into  account  ail  pertinent  facts 
and  circumstances.  (See  paragraph  (e)  of 
this  section  for  certain  nUes  relating  lo 

a  substantial  imderstatement  penalty 
attributable  to  tax  shelter  items  of 
corporations.)  Generally,  the  most 
important  factor  is  the  extent  of  the 
taxpayer’s  effort  to  assess  the  taxpayer’s 
proper  tax  liability.  Circumstances  that 
may  indicate  reasonable  cause  and  good 
fai&  include  an  honest 
misimderstanding  of  fact  or  law  that  is 
reasonable  in  light  of  all  of  the  facts  and 
circiunstances,  including  the 
experience,  knowledge,  and  education 
of  the  taxpayer.  An  isolated 
computational  or  transcriptional  error 


generally  is  not  inconsistent  with 
reasonable  cause  and  good  faith. 

Reliance  on  an  information  return  or  on 
the  advice  of  a  professional  tax  advisor 
or  an  appraiser  does  not  necessarily 
demonstrate  reasonable  cause  and  good 
faith.  Similarly,  reasonable  cause  and 
good  faith  is  not  necessarily  indicated 
%  reliance  on  facts  that,  unknown  to 
the  taxpayer,  are  incorrect.  Reliance  on 
an  information  return,  professional 
advice,  or  other  facts,  however, 
constitutes  reasonable  cause  and  good 
faith  if,  imder  all  the  drcvunstances, 
such  reliance  was  reasonable  and  the 
taxpayer  acted  in  good  faith.  (See 
paragraph  (c)  of  tMs  section  for  certain 
rules  relating  to  reliance  on  the  advice 
of  others.)  For  example,  reliance  on 
erroneous  information  (such  as  an  error 
relating  to  the  cost  or  adjusted  basis  of 
property,  the  date  property  was  placed 
in  service,  oi  the  amount  of  opening  or 
closing  inventory)  inadvertently 
included  in  data  compiled  by  the 
various  divisions  of  a  multidivisional 
corporation  or  in  financial  books  and 
records  prepared  by  those  divisions 
generally  indicates  reasonable  cause  and 
good  faith,  provided  the  corporation 
employed  internal  controls  and 
procedures,  reasonable  under  the 
circiunstances,  that  were  designed  to 
identify  such  factual  errors.  Reasonable 
cause  and  good  faith  ordinarily  is  not 
indicated  by  the  mere  fact  that  there  is 
an  appraisal  of  the  value  of  property. 
Other  factors  to  consider  include  the 
methodology  and  assumptions 
underlying  the  appraisal,  the  appraised 
value,  the  relationship  between 
appraised  value  and  purchase  price,  the 
circumstances  imder  which  the 
appraisal  was  obtained,  and  the 
appraiser’s  relationship  to  the  taxpayer 
or  to  the  activity  in  which  the  property 
is  used.  (See  paragraph  (g)  of  tMs 
section  for  certain  rules  relating  to 
appraisals  for  charitable  deduction 
property.)  A  taxpayer’s  reliance  on 
erroneous  information  reported  on  a 
Form  W-2,  Form  1099,  or  other 
information  return  indicates  reasonable 
cause  and  good  faith,  provided  the 
taxpayer  did  not  know  or  have  reason  to 
know  that  the  information  was 
incorrect.  Generally,  a  taxpayer  knows, 
or  has  reason  to  know,  that  the 
information  on  an  information  return  is 
incorrect  if  such  information  is 
inconsistent  vrith  other  information 
reported  or  otherwise  furnished  to  the 
taxpayer,  or  with  the  taxpayer’s 
knowledge  of  the  transaction.  This 
knowledge  includes,  for  example,  the 
taxpayer’s  knowledge  of  the  terms  of  his 
employment  relationship  or  of  the  rate 
of  return  on  a  payor’s  obligation. 
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(2)  Examples.  The  following  examples 
illustrate  this  paragraph  (b).  I^ey  do  not 
involve  tax  shelter  items.  (See  paragraph 
(e)  of  this  section  for  certain  rules  • 
relating  to  the  substantial 
imderstatement  penalty  attributable  to 
the  tax  shelter  items  of  corporations.) 

Example  t.  A,  an  individual  calendar  year 
taxpayer,  engages  B,  a  professional  tax 
advisor,  to  give  A  advice  concerning  the 
deductibility  of  certain  state  and  local  taxes. 

A  provides  B  with  full  details  concerning  the 
taxes  at  issue.  B  advises  A  that  the  taxes  are 
fully  deductible.  A,  in  preparing  his  own  tax 
retiuu,  claims  a  deduction  for  the  taxes. 

Absent  other  facts,  and  assiuning  the  facts 
and  circumstances  surrounding  B’s  advice 
and  A’s  reliance  on  such  advice  satisfy  the 
requirements  of  paragraph  (c)  of  this  section, 

A  is  considered  to  have  demonstrated  good 
faith  by  seeking  the  advice  of  a  professional 
tax  advisor,  and  to  have  shown  reasonable 
cause  for  any  imderpayment  attributable  to 
the  deduction  claimed  for  the  taxes. 

However,  if  A  had  sought  advice  from 
someone  that  A  knew,  or  should  have 
known,  lacked  knowledge  in  the  relevant 
aspects  of  Federal  tax  law,  or  if  other  facts 
demonstrate  that  A  failed  to  act  reasonably  or 
in  good  feith,  A  would  not  be  considered  to 
have  shown  reasonable  cause  or  to  have 
acted  in  good  faith. 

***** 

(c)  Reliance  on  opinion  or  advice — (1) 
Facts  and  circumstances;  minimum 
requirements.  All  facts  and 
circumstances  must  be  taken  into 
account  in  determining  whether  a 
taxpayer  has  reasonably  relied  in  good 
fedth  on  advice  (including  the  opinion  of 
a  professional  tax  advisor)  as  to  the 
treatment  of  the  taxpayer  (or  any  entity, 
plan,  or  arrangement)  under  Federal  tax 
law.  However,  in  no  event  will  a 
taxpayer  be  considered  to  have 
reasonably  relied  in  good  faith  on 
advice  imless  the  requirements  of  this 
paragraph  (c)(1)  are  satisfied.  The  fact 
that  these  requirements  are  satisfied  will 
not  necessarily  establish  that  the 
taxpayer  reasonably  relied  on  the  advice 
(including  the  opinion  of  a  professional 
tax  advisor)  in  good  faith.  For  example, 
reliance  may  not  be  reasonable  or  in 
good  faith  if  the  taxpayer  knew,  or 
should  have  known,  that  the  advisor 
lacked  knowledge  in  the  relevemt 
aspects  of  Federal  tax  law. 

(i)  All  facts  and  circumstances 
considered.  The  advice  must  be  based 
upon  all  pertinent  facts  and 
circumstances  and  the  law  as  it  relates 
to  those  facts  and  circumstances.  For 
example,  the  advice  must  take  into 
accoimt  the  taxpayer’s  purposes  (and 
the  relative  weight  of  such  purposes)  for 
entering  into  a  transaction  and  for 
structuring  a  transaction  in  a  particular 
manner.  In  addition,  the  requirements  of 
this  paragraph  (c)(1)  are  not  satisfied  if 
the  taxpayer  fails  to  disclose  a  fact  that 


it  knows,  or  should  know,  to  be  relevant 
to  the  proper  tax  treatment  of  an  item. 

(ii)  No  unreasonable  assumptions. 

The  advice  must  not  be  based  on 
unreasonable  factual  or  legal 
assumptions  (including  assiunptions  as 
to  future  events)  and  must  not 
unreasonably  rely  on  the 
representations,  statements,  findings,  or 
agreements  of  the  taxpayer  or  any  other 
person.  For  example,  the  advice  must 
not  be  based  upon  a  representation  or 
assumption  wUch  the  taxpayer  knows, 
or  has  reason  to  know,  is  imUkely  to  be 
true,  such  as.  an  inaccurate 
representation  or  assumption  as  to  the 
taxpayer’s  purposes  for  entering  into  a 
transaction  or  for  structuring  a 
transaction  in  a  particular  manner. 

(2)  Advice  defined.  Advice  is  any 
communication,  including  the  opinion 
of  a  professional  tax  advisor,  setting 
forth  the  analysis  or  conclusion  of  a 
person,  other  than  the  taxpayer, 
provided  to  (or  for  the  benefit  of)  the 
taxpayer  and  on  which  the  taxpayer 
relies,  directly  or  indirectly,  with 
respect  to  the  imposition  of  the  section 
6662  accuracy-related  penalty.  Advice 
does  not  have  to  be  in  any  particular 
form. 

(3)  Cross-reference.  For  rules 
applicable  to  advisors,  see  e.g., 

§§  1.6694-1  through  1.6694-3 
(regarding  preparer  penalties),  31  CFR 
10.22  (regarding  diligence  as  to 
accuracy),  31  CFR  10.33  (regarding  tax 
shelter  opinions),  and  31  CFR  10.34 
(regarding  standards  for  advising  with 
respect  to  tax  retrim  positions  and  for 
preparing  or  signing  retiums). 

(a)  Pass-through  items.  'The 
determination  of  whether  a  taxpayer 
acted  with  reasonable  cause  and  in  good 
faith  with  respect  to  an  underpayment 
that  is  related  to  an  item  reflected  on  the 
return  of  a  pass-through  entity  is  made 
on  the  basis  of  all  pertinent  facts  and 
circvunstances,  including  the  taxpayer’s 
own  actions,  as  well  as  the  actions  of 
the  pass-through  entity. 

(e)  Special  rules  for  substantial 
understatement  penalty  attributable  to 
tax  shelter  items  of  corporations — (1)  In 
general;  facts  and  circumstances.  The 
determination  of  whether  a  corporation 
acted  with  reasonable  cause  and  in  good 
faith  in  its  treatment  of  a  tax  shelter 
item  (as  defined  in  §  1.6662-4(g)(3))  is 
based  on  all  pertinent  facts  and 
circiunstances.  Paragraphs  (e)(2),  (3), 
and  (4)  of  this  section  set  forth  rules  that 
apply,  in  the  case  of  a  penalty 
attributable  to  a  substantial 
imderstatement  of  income  tax  (within 
the  meaning  of  section  6662(d)),  in 
determining  whether  a  corporation 
acted  with  reasonable  cause  and  in  good 
faith  with  respect  to  a  tax  shelter  item. 


(2)  Reasonable  cause  based  on  legal 
justification — (i)  Minimum 
requirements.  A  corporation’s  legal 
justification  (as  defined  in  paragraph 
(e)(2)(ii)  of  this  section)  may  be  taken 
into  account,  as  appropriate,  in 
establishing  that  the  corporation  acted 
with  reasonable  cause  and  in  good  faith 
in  its  treatment  of  a  tax  shelter  item  only 
if  the  authority  requirement  of 
paragraph  (e)(2)(i)(A)  of  this  section  and 
the  l^Uef  requirement  of  paragraph 
(e)(2)(i)(B)  of  this  section  are  satisfied 
(the  minimum  requirements).  Thus,  a 
failure  to  satisfy  the  minimum 
requirements  will  preclude  a  finding  of 
reasonable  cause  and  good  faith  based 
(in  whole  or  in  part)  on  the 
corporation’s  legal  justification. 

(A)  Authority  requirement.  The 
authority  requirement  is  satisfied  only  if 
there  is  substantial  authority  (within  the 
meaning  of  §  1.6662-4(d))  for  the  tax 
treatment  of  the  item. 

(B)  Belief  requirement.  The  belief 
requirement  is  satisfied  only  if,  based  on 
all  facts  and  circumstances,  the 
corporation  reasonably  believed,  at  the 
time  the  return  was  filed,  that  the  tax 
treatment  of  the  item  was  more  likely 
than  not  the  proper  treatment.  For 
purposes  of  the  preceding  sentence,  a 
corporation  is  considered  reasonably  to 
believe  that  the  tax  treatment  of  an  item 
is  more  likely  than  not  the  proper  tax 
treatment  if  (without  taking  into  account 
the  possibility  that  a  return  will  not  be 
audited,  that  an  issue  will  not  be  raised 
on  audit,  or  that  an  issue  will  be 
settled)— 

(1)  llie  corporation  analyzes  the 
pertinent  facts  and  authorities  in  the 
meumer  described  in  §  1.6662- 
4(d)(3)(ii),  and  in  reliance  upon  that 
analysis,  reasonably  concludes  in  good 
faith  that  there  is  a  greater  than  50- 
percent  likelihood  that  the  tax  treatment 
of  the  item  will  be  upheld  if  challenged 
by  the  Internal  Revenue  Service;  or 

(2)  The  corporation  reasonably  relies 
in  good  faith  on  the  opinion  of  a 
professional  tax  advisor,  if  the  opinion 
is  based  on  the  tax  advisor’s  analysis  of 
the  pertinent  facts  and  authorities  in  the 
manner  described  in  §  1.6662-4(d)(3)(ii) 
and  imambiguously  states  that  the  tax 
advisor  concludes  that  there  is  a  greater 
than  50-percent  likelihood  that  the  tax 
treatment  of  the  item  will  be  upheld  if 
challenged  by  the  Internal  Revenue 
Service.  (For  this  purpose,  the 
requirements  of  paragraph  (c)  of  this 
section  must  be  met  with  respect  to  the 
opinion  of  a  professional  tax  advisor.) 

(ii)  Legal  justification  defined.  For 
purposes  of  this  paragraph  (e),  legal 
justification  includes  any  justification 
relating  to  the  treatment  or 
characterization  imder  the  Federal  tax 
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law  of  the  tax  shelter  item  or  of  the 
entity,  plan,  or  arrangement  that  gave 
rise  to  ^e  item.  Thus,  a  taxpayer’s  behef 
(whether  independently  formed  or 
based  on  the  advice  of  others)  as  to  the 
merits  of  the  taxpayer’s  underlying 
position  is  a  legd  justification. 

(3)  Minimum  requirements  not 
dispositive.  Satisfaction  of  the  minimum 
requirements  of  paragraph  (e)(2)  of  this 
section  is  an  important  factor  to  be 
considered  in  determining  whether  a 
corporate  taxpayer  acted  with 
reasonable  cause  and  in  good  faith,  but 
is  not  necessarily  dispositive.  For 
example,  depending  on  the 
circumstances,  satisfaction  of  the 
minimiim  requirements  may  not  be 
dispositive  if  the  taxpayer’s 
participation  in  the  tax  shelter  lacked 
significant  business  purpose,  if  the 
taxpayer  claimed  tax  benefits  that  are 
unreasonable  in  comparison  to  the 
taxpayer’s  investment  in  the  tax  shelter, 
or  if  the  taxpayer  agreed  with  the 
organizer  or  promoter  of  the  tax  shelter 
that  the  taxpayer  would  protect  the 
confidentiality  of  the  tax  aspects  of  the 
structure  of  the  tax  shelter. 

(4)  Other  factors.  Facts  and 
circumstances  other  than  a  corporation’s 
legal  justification  may  be  taken  into 
accovmt,  as  appropriate,  in  determining 
whether  the  corporation  acted  with 
reasonable  cause  and  in  good  faith  with 
respect  to  a  tax  shelter  item  regardless 
of  whether  the  minimum  requirements 
of  paragraph  (e)(2)  of  this  section  are 
satisfied. 

***** 

Mkhael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
Approved;  August  18, 1995. 

Leslie  Samuek, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  95-21682  Filed  8-31-95;  8:45  am] 
BHXMQ  CODE  483O-01-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQD07  95-028] 

RIN  2115-AE46 

Special  Local  Regulations;  City  of 
Miami  Beach,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Miami  Offshore 
Grand  Prix.  The  event  will  be  held  on 
September  3, 1995  fium  11  a.m.  EDT 


(Eastern  DayUght  Time)  imtil  3  p.m. 

EDT.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  'These  regulations 
become  effective  on  September  3, 1995 
at  10:30  a.m.  EDT  and  terminate  at  3:30 
p.m.  EDT  that  day.  In  the  event  of 
inclement  weather,  an  alternate  rain 
date  of  September  4, 1995  is  established 
with  these  same  times. 

ADDRESSES:  'The  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  this  rulemaldng. 
are  available  for  inspection  and  copying 
at  Coast  Guard  Group  Miami,  100 
MacArthur  Causeway,  Miami  Beach, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 

L'TJG  B.  E.  Dailey,  Coast  Guard  Group 
Miami,  Florida  at  (305)  535-4492. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  §  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable,  as  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

'The  drafters  of  these  regulations  are 
L'I7G  Bryan  E.  Dailey,  Project  Officer, 
USCG  Group  Miami,  and  LT  Jacqueline 
Losego,  Project  Attorney,  Seventh  Coast 
GuaM  District  Legal  Office. 

Discussion  of  Regulations 

Offshore  Power  Boat  Racing 
Association,  is  sponsoring  a  ffigh  speed 
power  boat  race  with  approximately 
sixty-five  (65)  race  boats,  ranging  in 
length  fiom  24  to  50  feet,  participating 
in  the  event.  There  will  be 
approximately  two  hundred  (200) 
spectator  craft.  The  proposed  race 
course  includes  Government  Cut, 

Miami,  Florida,  and  the  Atlantic  Ocean 
offshore  Miami  Beach,  Florida.  'The  race 
boats  will  be  competing  at  high  speeds 
with  numerous  spectator  craft  in  the 
area,  creating  an  extra  or  imusual  hazard 
in  the  navigable  waterways. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
reqviire  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fiom  review 
by  the  Office  of  Management  and 
Budget  rmder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 


Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  'The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  urmecessary. 

Entry  into  the  regulated  area  is 
prohibited  for  offiy  5  hours  on  the  day 
of  the  event. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
rertifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalhun 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
1261^  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Aissessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 
completed)^  and  the  Coast  Guard  has 
determined  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  has  been  prepcued  and  are 
available  for  inspection  and  copying 
fiom  L'TJG  B.  Dailey,  Coast  Gu^  Group 
Miami,  Florida,  (305)  535—4492.  As  a 
condition  to  the  permit,  the  applicant  is 
required  to  educate  the  event 
participants  regarding  the  possible 
presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
animus  are  sighted 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  'The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T07- 
028  is  added  to  read  as  follows: 

§100.35-T07-G28  City  of  Miami  Beach,  FL 

(a)  Regulated  Area: 

(1)  'The  regulated  area  begins  from 
that  portion  of  Miami  Main  Channel  at 
approximate  position  25'*45'57"  N, 
080°08'42''  W,  thence  to  the  southern 
entrance  to  the  Miami  Beach  Marina 
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and  approximate  position  25°46'10"  N, 
080°08'28"  W,  thence  south  east  along 
the  shore  to  the  Western  end  of  Bar  Cut 
to  lighted  buoy  10  (Light  list  number 
9395)  approximate  position  25°45'39" 

N,  080®07'29"  W,  thence  Westward 
along  the  Government  Cut  North  Jetty  to 
shore  and  the  shoreline  to  approximate 
position  25“48'13"  N,  080®07'06"  W, 
thence  east  approximately  2.4  nautical 
miles  to  approximate  position  25°48.13' 
N,  080®05'51"  W,  thence  south  to 
approximate  position  25°45'05''  N, 
080®06'45"  W,  thence  west  bearing  295® 
true  to  Fisher  Island.  The  regulated  area 
then  follows  the  shoreline  of  Fisher 
Island  North  and  West  to  approximate 
position  25®45'51"  N,  080®08'42"  W, 
thence  back  to  the  starting  point. 

(2)  In  the  Event  that  sea  conditions 
make  it  imsafe  for  the  race  course  to 
transit  through  Government  Cut,  an 
alternate  regulated  area  has  been 
established  by  a  line  joining  the 
following  points:  25®46'50"  N, 
080®07'60"  W;  thence  to  25®46'50"  N, 
080®07'80"  W;  thence  to,  25®49'20"  N, 
080®06'80"  W;  thence  to  25"51'10"  N, 
080®06'70";  thence  to  25®51'00"  N, 
080®07'10"  W;  thence  to  along  the 
shoreline  to  the  starting  point. 

(b)  Special  local  regulations: 

(1)  Entry  into  the  regulated  area  by 
other  than  authorized  parade 
participants  or  official  patrol  vessels  is 
prohibited,  unless  otherwise  authorized 
by  the  Patrol  Commander.  At  the 
completion  of  scheduled  races  and 
departure  of  participants  from  the 
regulated  area,  traffic  may  resume 
normal  operations.  At  the  discretion  of 
the  Patrol  Commander,  between 
scheduled  racing  events,  traffic  may  be 
permitted  to  resume  normal  upmaliuns. 

(2)  The  regulated  area  will  to 
enforced  by  a  regatta  patrol.  The  Coast 
Guard  Patrol  Commemder  will  be 
monitoring  VHF-FM  channels  16  and 
22A.  Guide  boats  will  be  stationed  along 
the  parade  route  to  mark  the  major 
course  changes. 

(3)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  take  immediate  steps 
to  avoid  coUision.  The  display  of  an 
orange  distress  smoke  signal  frnm  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  immediately. 

(4)  Spectators  are  required  to  maintain 
a  safe  distance  from  the  race  course  at 
all  times,  including  300  yards  from 
those  portions  of  the  course  where  the 
participants  will  be  engaging  in  high 
speed  turns,  and  100  yards  to  the 
Eastern  side  of  the  Atlemtic  Ocean 
portion  of  the  course.  Spectators  shall 
maintain  100  yards  distance  on  either 
side  of  participating  vessels  along  the 


race  route  in  Bar  and  Government  Cuts 
as  described  in  paragraph  (a)(1). 

(c)  Effective  dates:  This  section 
becomes  effective  on  September  3, 1995 
at  10:30  a.m.  EOT  and  terminates  on 
3:30  p.m.  EDT  that  day.  In  the  event  of 
inclement  weather,  an  alternate  rain 
date  of  September  4, 1995  is  established 
with  these  same  times. 

Dated:  August  10, 1995. 

Roger  T.  Rufe,  Jr., 

Rear  Admired,  U.S.  Cexist  Guard  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  95-21691  Filed  6-31-95;  8:45  am] 
BILUNQ  CODE  4S10-14-M 


33  CFR  Part  165 
[00009-05-009] 

BIN  2115^97 

Safety  Zone;  Lake  Erie,  in  the  Vicinity 
of  Euciid,  OH 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Lake  Erie  with  a  one  quarter  mile  radius 
centered  on  41—47.6'  N,  081-36.1'  W. 
This  safety  zone  is  needed  in  the 
warmer  summer  months  to  prevent 
recreational  and  commercial  divers  from 
tampering  with  the  exposed  valves  on 
the  sunken  tank  barge  Cleveco.  Such 
tampering  may  lead  to  the  release  of  oil 
in  quantities  that  may  be  harmful  to  the 
environment,  as  the  Cleveco  contains 
approximately  165,000  gallons  of  oil.  In 
addition,  the  Coast  Guard  is  making 
prepenations  to  remove  the  oil  from  the 
tank  barge  this  summer.  Entry  of  vessels 
or  persons  into  this  zone  is  prohibited 
imless  specifically  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  12  noon  EST  on 
May  29, 1995,  and  terminates  at  12  noon 
EST  on  October  1, 1995,  imless 
terminated  earlier  by  the  Coast  Guard 
Captain  of  the  Port,  Cleveland.  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Eric  M.  King,  Chief.  Port 
Operations,  Coast  Guard  Marine  Safety 
Office  Cleveland.  1055  East  Ninth 
Street,  Cleveland,  OH  44114,  (216)  522- 
4405. 

SUPPLEMENTARY  INFORMATION:. 
Background  and  Purpose 

On  July  14, 1994,  the  Army  Corps  of 
Engineers  and  the  Coast  Guard  located 
the  tank  barge  Cleveco,  sunk  nine  miles 
offshore  from  Euclid,  Ohio  in  Lake  Erie. 
The  tank  barge  rests  keel  up  in  70  feet 
of  water  and  contains  approximately 


165,000  gallons  of  oil.  On  July  16, 1994 
a  safety  zone  was  established  for  180 
days  to  prevent  unauthorized  personnel 
from  conducting  underwater  activities 
on  or  aroimd  the  Cleveco,  and  from 
impeding  the  preliminary  salvage 
activities  of  the  Coast  Guard  and  those 
under  their  supervision  (59  FR  44317; 
August  29, 1994).  Now  that  the  waters 
of  l^e  Erie  are  again  warming, 
establishment  of  die  safety  zone  is  again 
required  for  the  same  reasons. 
Additionally,  the  Coast  Guard  will 
supervise  the  removal  of  oil  from  the 
Cleveco  this  summer.  Commercial 
imderwater  salvage  equipment  will  be 
utilized  to  remove  the  oil  from  the 
barge,  requiring  heavy  equipment  and 
diving  apparatus  to  support  below* 
surface  operations.  Therefore,  persons 
and  vessels  will  be  prohibited  from 
transiting  this  area. 

Persons  or  vessels  requiring  entry  into 
or  passage  through  the  safety  zone  must 
first  request  authorization  firam  the 
Captain  of  the  Port  or  one  of  his 
designated  representatives.  The 
designated  representatives  of  the 
Captain  of  the  Port  are  the  senior  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  on  the  vessel  enforcing  the  safety 
zone,  and  the  Command  Duty  Officer  at 
Marine  Safety  Office  Cleveland,  Ohio. 
The  senior  officer  on  the  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  Channel  16.  The 
Captain  of  the  Port,  Cleveland,  and  the 
Command  Duty  Officer  at  Marine  Safety 
Office  Cleveland  can  be  contacted  at 
telephone  number  (216)  522-4405. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  elective  less 
than  30  days  after  Federal  Register 
publication.  There  were  no  comments 
received  for  the  July  16, 1994  safety 
zone  covering  the  same  geographic 
location.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  in  the 
effective  date  would  be  contrary  to  the 
public  interest  because  the  safety  zone 
is  necessary  to  prevent  possible  loss  of 
life,  injury,  or  damage  to  property  or  the 
environment.  In  the  event  that 
imauthorized  recreational  or 
commercial  divers  tamper  with  the 
barge  and  its  associated  valves,  a  major 
oil  release  could  occur,  threatening  lives 
and  the  environment. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Eric  M.  King,  project  officer. 
Chief,  Port  Operations,  Marine  Safety 
Office  Cleveland,  Ohio,  Commander  M. 
Eric  Reeves,  program  staff  officer.  Chief, 
Marine  Port  and  Enviromnental  Safety 
Branch,  Ninth  Coast  Guard  District,  and 
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Lieutenant  Karen  E.  Lloyd,  project 
attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budg^  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  the  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regvdatory  policies 
and  procedures  of  DOT  is  mmecessary. 

Collection  of  Information 
This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  docmnentation. 

List  of  Subjects  in  33  CFR  Part  165 
Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirement,  Sec^ty  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33. 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authmity:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
and  49  CFR  1.46. 

2.  A  new  temporary  section 

§  165.T09-009  is  added  to  read  as 
follows: 

S165.T09-009  Safety  Zone;  Lake  Erie,  in 
the  Vicinity  of  Eudid,  OH. 

(a)  Location.  The  following  area  is  a 
safety  zone:  one  quarter  mile  radius 
centered  on  41-47.6N,  081-36.  IW, 
covering  the  surface  waters  of  Lake  Erie 
down  to  the  leike’s  bottom.  (CNAD  83) 


(b)  Effective  dates.  This  section 
becomes  effective  at  12  noon  EST  on 
May  29, 1995,  and  terminates  at  12  noon 
EST  on  October  1, 1995  unless 
terminated  earlier  by  the  Coast  Guard 
Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  or  his 
designated  representative.  The  senior 
officer  on  the  vessel  enforcing  the  safety  . 
zone  can  be  contact^  on  VHF-FM 
Channel  16.  The  Captain  of  the  Port, 
Cleveland,  and  the  Command  Duty 
Officer  at  Marine  Safety  Office 
Cleveland  can  be  contacted  at  telephone 
number  (216)  522-4405. 

Dated:  May  12, 1995. 

J.J.  Davin,  Jr., 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Cleveland. 

[FR  Doc.  95-21692  Filed  6-31-95;  8:45  am] 
aajJNQ  CODE  4t10-14-M 

33  CFR  Part  165 
[CGD01-a5-137] 

RIN  2115-AA97 

Safety  Zone;  City  of  Glouceeter 
Fireworks,  Qioucester,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUIMNARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Gloucester  Harbor,  Gloucester,  MA,  on 
September  2, 1995,  from  8:30  p.m.  until 
10:30  p.m.,  in  the  vicinity  of  Pavilion 
Beach,  Western  Harbor.  This  zone  is 
needed  to  protect  the  marine 
community  from  hazards  associated 
with  fireworks  displays.  Entry  of  vessels 
or  persons  into  the  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  (COTP)  Boston. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  8:30  p.m.  on 
September  2, 1995,  and  terminates  at 
10:30  p.m.  on  September  2, 1995,  or 
when  the  fireworks  display  is 
completed,  imless  extended  Or 
terminated  sooner  by  the  COTP  Boston. 
FOR  FURTHER  INFORMATION  CONTACT: 

LT  Gary  Croot  or  MKC  Larry  Toler, 
Waterways  Management  Division,  Coast 
Guard  Captain  of  the  Port  Boston,  455 
Commercial  Street,  Boston,  MA  02109- 
1045,  (617)  223-3000. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT  Gary 
Croot,  Waterways  Management 


Division,  Coast  Guard  Captain  of  the 
Port  Boston,  and  LCDR  S.R.  Watkins, 
project  attorney.  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  relation. 
Good  cause  exists  for  not  publishing  an 
NPRM  and  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Due  to  the 
late  date  the  application  was  received, 
there  was  not  sufficient  time  to  publish 
a  proposed  rule  or  a  final  rule  30  days 
in  advance  of  the  event.  The  delay  to  be 
encovmtered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  the  event. 

Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  in  celebration  of  the 
Gloucester  Boat  Light  Parade. 

Background  and  Purpose 

The  Gloucester  Fireworks  Fxmd 
requested  a  fireworks  display  be 
permitted  in  Gloucester  Harbor  on 
September  2, 1995  to  celebrate  the 
Gloucester  Boat  Light  Parade.  The 
Captain  of  the  Port  (COTP)  Boston  is 
implementing  this  safety  zone  to  protect 
mariners  and  the  viewing  public  from 
the  inherent  hazards  associated  with  a 
fireworks  display  in  Gloucester  Harbor. 
The  fireworks  display  is  scheduled  to 
take  place  on  September  2, 1995  from 
9:15  p.m.  to  10  p.m.  in  an  area  boxmd 
by  a  line  drawn  from  a  point  west  of  the 
mouth  of  the  Blynman  Canal  in  position 
42"-36'-33"N,  070"-040'-30"W,  thence 
southeast  to  lighted  buoy  11  in  position 
42“-36'-20"N,  070"-39'-52"W.  The  line 
then  continues  southward  to  Ten  Poimd 
Island  Light  in  position  42“-36'-08"N, 
070“-39'-56"W,  then  west  to  a  point  in 
position  42"-36'-08'TSI,  070"-40'-21"W. 
From  this  position  the  line  continues 
northwest  to  the  eastern  most  point  of 
Stage  Head  Park  at  42®-36 -18"N,  070®- 
40 -31"W,  then  northward  along  the 
shoreline  to  the  starting  position.  The 
zone  will  be  in  effect  £ram  8:30  p.m. 
September  2, 1995  until  10:30  p.m., 
September  2, 1995  imless  extended  or 
sooner  terminated  by  the  COTP  Boston. 

A  Coast  Guard  Station  Gloucester 
patrol  craft  and  Gloucester  Harbor 
Police  craft  will  be  on  scene  to  enforce 
the  safety  zone.  A  Safety  Marine 
Information  Broadcast  will  be 
conducted  prior  to  and  during  the  event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
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and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fi’om  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  Tlie  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
is  because  the  event  is  of  limited 
duration,  will  be  conducted  at  a  late 
hour,  and  extensive  public  advisories 
will  be  made  well  in  advance  of  the 
event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  die  Coast  Guard 
must  consider  whether  this  temporary 
final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

For  the  reasons  addressed  imder  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  5  U.S.C.  605(b)  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
temporary  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  emd 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
An  Environmental  Checklist  and 
Categorical  Exclusion  Determination  are 
available  for  inspection  in  the  docket. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  §  165.T01- 
1 37,  is  added  to  read  as  follows: 

§  165.T01-137  Safety  Zone:  City  of 
Gloucester  fireworks.  Gloucester,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Gloucester 
Harbor  within  the  area  bounded  by  a 
line  drawn  firom  a  point  west  of  the 
mouth  of  the  Blynman  Canal  in  position 
42“  -  36'  -  33''N,  070“  -  40'  -  30''W, 
thence  southeast  to  lighted  bouy  11  in 
position  42“  -  36'  —  20''N, 

070“  -  39'  -  52''W.  The  line  then 
continues  southward  to  Ten  Pound 
Island  Light  in  position  42“  -  36'  -  08''N, 
070“  -  39'  -  56''W,  then  west  to  position 
42“  -  36'  -  08''N,  070“  -  40'  -  21''W. 

From  this  position  the  line  continues 
northwest  to  the  eastern  most  point  of 
Stage  Head  Park  at  42“  -  36'  —  18''N, 

070“  -  40'  —  31''W,  then  northward  along 
the  shoreline  to  the  starting  position. 

(b)  Effective  date.  This  section  is 
effective  at  8:30  p.m.  on  September  2, 
1995.  It  terminates  at  10:30  p.m.  on 
September  2, 1995,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  Boston. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  section  165.23 
of  this  part,  entry  into  or  movement 
within  this  zone  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port 
Boston. 

Dated:  August  22, 1995. 

D.M.  Maguire, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 

[FR  Doc.  95-21693  Filed  8-31-95;  8:45  am) 

BILUNQ  COD€  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[AD-FRL-6289-9] 

Clean  Air  Act  Final  Interim  Approval  of 
Operating  Permits  Program  and 
Approval  of  Delegation  of  Section 
112(1);  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  Iowa  for 
the  purpose  of  complying  with  Federal 
requirements  for  an  approvable  state 
program  to  issue  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources.  ^A  is  also  approving, 
under  section  112(1),  the  state’s  program 
for  accepting  delegation  of  section  112 
standards. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  October  2, 1995. 

ADDRESSES:  Copies  of  the  state’s 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  USEPA 
Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty,  Kansas,  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Purpose 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  (“the  Act”)),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  states  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  'The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval. 

Where  a  program  substantially,  but 
not  fully,  meets  the  requirements  of 
section  502  and  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  40  CFR 
70.4(d)(3)  sets  forth  the  minimum 
requirements  a  state  program  must  meet 
in  order  to  be  eligible  for  int^im 
approval.  The  11  minimum 
requirements  include:  (1)  Adequate  fees, 
(2)  applicable  requirements,  (3)  fixed 
term  permits,  (4)  public  participation. 
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(5)  EPA  and  a^ected  state  review,  (6)  no 
permit  issuance  if  objection  by  EPA,  (7) 
basic  enforcement  authority,  (8) 
operational  flexiblity,  (9)  streamlined 
procedmres  for  issuing  and  revising 
permits  and  for  determining 
completeness  of  applications,  (10) 
adequate  permit  application 
requirements,  and  (11)  alternative 
operating  scenarios.  If  EPA  has  not  fully 
approved  a  program  by  two  years  after 
the  November  15, 1993,  date,  or  by  the 
end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

Cta  April  26, 1995,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  Iowa  (see  60  FR 
20465—20469).  The  EPA  received  no 
public  comments  on  the  proposal.  In 
this  notice,  the  EPA  is  taking  final 
action  to  grant  interim  approval  of  the 
operating  permits  program  for  Iowa. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

In  proposing  interim  approval  of  the 
Iowa  program,  the  EPA  determined  that 
the  state  met  the  minimum 
requirements  for  interim  approval 
outlined  in  40  CFR  70.4(d)(3)(i)-(xi).  In 
order  to  receive  full  approval,  the  EPA 
outlined  specific  requirements  in  60  FR 
20465-69  that  the  state  must  meet. 

These  requirements  included: 

1.  Four  specific  rule  revisions,  as  well 
as  corrections  to  the  acid  rain 
regulations.  The  state  adopted  all 
required  rule  revisions  and  corrections 
on  May  15, 1995,  and  submitted  them 
to  the  EPA  in  a  letter  dated  Jime  23, 
1995.  The  rule  revision  and  correction 
requirements  therefore  have  been  met. 

2.  Finalizing  the  operating  permit  fee 
and  submission  of  a  revised  fee 
demonstration  as  necessary.  In  section 
n.A.2.a.  of  the  April  26, 1995,  notice  of 
proposed  interim  approval,  the  EPA 
noted  the  state  only  collected  half  of  its 
operating  permit  fee  of  $24  until  it 
could  be  determined  if  the  full  amoimt 
was  necessary  to  implement  the 
program. 

Cto  March  20, 1995,  the  state  elected 
to  collect  the  full  amount  of  $24  and 
submitted  documentation  of  this  action 
to  the  EPA  on  May  26, 1995.  Siuce  the 
EPA  previously  determined  the 
adequacy  of  a  $24  operating  permit  fee, 
this  requirement  has  been  met. 

3.  Hiiing  the  originally  forecasted 
amount  of  personnel  to  implement  the 
Title  V  program  or  submission  of  a 
revised  workload  analysis  that 
adequately  describes  how  the  program 
may  be  successfully  implemented  with 
fewer  personnel. 

Although  the  state  has  hired 
additional  personnel  for  the  purpose  of 


implementing  Title  V  since  the  April  26, 
1995,  Federal  Register  notice,  the  state 
has  not  met  the  original  personnel 
forecast,  nor  has  it  submitted  a  revised 
workload  analysis.  This  requirement  for 
full  approval  has  not  been  met; 
consequently,  EPA  is  granting  interim 
approval  of  the  progreun. 

B.  Section  112(g) 

To  regulate  hazardous  air  pollutants, 
the  EPA  will  establish  performance 
standards  for  each  industry  based  on 
Maximiun  Achievable  Control 
Technology  (MACT)  under  section 
112(g)  of  Uie  Act. 

On  February  14, 1995,  the  EPA 
published  an  interpretation  of  section 
112(g)  applicability  in  60  FR  8333.  The 
notice  postpones  the  effective  date  of 
section  112(g)  imtil  after  EPA  has 
promulgated  a  rule  addressing  that 
provision.  The  notice  sets  forth  in  detail 
the  rationale  for  the  interpretation. 

The  section  112(g)  interpretive  notice 
expleuns  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  Iowa 
must  have  a  Federally  enforceable 
mechanism  for  implementing  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
in^lementing  Federed  reflations. 

The  EPA  is  aware  that  Iowa  lacks  a 
program  designed  specifically  to 
implement  section  112(g).  However, 

Iowa  has  adopted  a  subrule  amendment 
at  LAG  567-22.3(6)  that  gives  the  state 
authority  to  limit  emissions  of 
hazardous  air  pollutants  (HAP).  Iowa 
may  use  this  authority  to  establish  case- 
by  case  MACTs  as  needed  for  the  review 
of  new  or  modified  HAP  soinces  until 
such  time  as  it  adopts  section  112(g). 

C.  Section  112(1) 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
.  standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources,  as  well  as 
for  sources  not  subject  to  part  70 
requirements.  Section  112(1)(5)  requires 
that  the  state’s  program  contmn 
adequate  authorities,  adequate  resoiirces 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Therefore, 
the  EPA  is  granting  ^11  approval  imder 


section  112(1)(5)  and  40  CFR  63.91  of 
these  programs  for  receiving  delegation 
of  section  112  standards  that  are 
imchanged  firom  Federal  standards  as 
promulgated. 

D.  Final  Action 

The  EPA  is  granting  interim  approval 
of  the  operating  permits  program 
submitted  by  Iowa  on  November  15, 

1993.  In  addition,  the  EPA  is  gremting 
approval  of  the  state’s  program  for 
receiving  delegation  of  section  112 
standards.  In  order  to  receive  full 
approval  of  the  operating  permit 
program,  the  state  must  hire  the  original 
amount  of  forecasted  personnel  or 
provide  a  revised  workload  malysis 
describing  how  the  program  may  be 
successfully  implemented  with  fewer 
personnel. 

This  approval  includes  the  following 
regulations  adopted  by  the  state  of  Iowa: 

1.  Iowa  Administrative  Code  567- 
22.100-147,  effective  March  16, 1994; 

2.  Amendments  to  Iowa  Administrative 
Code  567-22.3(6);  101-103;  105;  107- 
108;  110;  120;  123-124;  132;  134;  139; 
141-142;  146;  147;  adopted  May  15, 
1995,  and  effective  July  12, 1995;  and 

3.  Iowa  Administrative  Code  567-2 
(effective  September  7, 1988);  567-7 
(effective  September  7, 1988);  567-10  , 
(effective  September.  16, 1992). 

The  scope  of  Iowa’s  part  70  program 
approved  in  this  notice  applies  to  all 
part  70  soinces  (as  defined  in  the 
approved  program)  within  Iowa,  except 
any  sources  of  air  pollution  over  whi(^ 
an  Indian  Tribe  has  jurisdiction  (see  59 
FR  55813,  55815-18  (November  9, 

1994)).  The  term  “Indian  Tribe”  is 
defined  imder  the  Act  as  “any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village,  which  is 
Federally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians.”  See  section 
302(r)  of  the  CAA;  59  FR  43956,  43962 
(August  25, 1994);  and  58  FR  54364 
(October  21, 1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  October  1, 
1997. 

Dining  this  interim  approval  period, 
Iowa  is  protected  from  sanctions,  and 
EPA  is  not  obligated  to  promulgate, 
administer,  or  enforce  a  Federal 
operating  permits  program  in  the  state. 

Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  to  part  70,  and  the  one-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  three-year  time 
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period  for  processing  the  initial  permit 
applications. 

If  Iowa  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
April  1, 1997,  EPA  Avill  start  an  18- 
montb  clock  for  mandatory  sanctions.  If 
Iowa  then  fails  to  submit  a  corrective 
program  that  EPA  finds  complete  before 
the  expiration  of  that  18-month  period, 
EPA  will  be  reqviired  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  Iowa  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program. 

Moreover,  if  the  Administrator  finds  a 
lack  of  good  faith  on  the  part  of  Iowa, 
both  sanctions  imder  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  state  has  come  into 
compliance.  In  any  case,  if,  six  months 
after  application  of  the  first  sanction, 
Iowa  still  has  not  submitted  a  corrective 
program  that  EPA  has  foimd  complete, 
a  second  sanction  will  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  Iowa  has  not 
submitted  a  timely  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 

If  EPA  has  not  granted  full  approval 
td  the  Iowa  program  by  the  expiration  of 
this  interim  approval  and  that 
expiration  occiirs  after  November  15, 
1995,  EPA  must  promulgate,  administer, 
and  enforce  a  Federal  permits  program 
upon  interim  approval  expiration. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  state’s  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval  are  contained  in 
a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
.  at  the  location  listed  imder  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 


impose  emy  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federd  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  these 
operating  permit  programs,  the  state  of 
Iowa  has  elected  to  adopt  the  program 
provided  for  imder  Title  V  of  the  Clean 
Air  Act.  These  rules  bind  the  state  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  To  the  extent  that  the  rules  being 
finahzed  for  approval  by  this  action  will 
impose  new  requirements,  sources  are 
already  subject  to  these  regulations 
under  state  law.  EPA  has  determined 
that  this  interim  final  action  does  not 
include  a  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  state,  local,  or  tribal  governments  in 
the  aggregate  or  to  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  August  16, 1995. 

Dennis  Grams, 

Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Iowa  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — ^Approval  Status  of 
State  and  Local  Operating  Permits  Programs 
***** 

Iowa 

(a)  The  Iowa  Department  of  Natural 
Resources  submitted  on  November  15, 1993, 
and  supplemented  by  correspondence  dated 
March  15, 1994;  August  8, 1994;  October  5, 
1994;  December  6, 1994;  December  15, 1994; 
February  6, 1995;  March  1, 1995;  March  23, 
1995;  and  May  26, 1995.  Interim  approval 
effective  on  October  2, 1995;  interim 
approval  expires  October  1, 1997. 


(b)  [Reserved] 

***** 

[FR  Doc.  95-21760  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  6660-6(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[OMC-011-Fq 

Medicare  Program;  Contracts  With 
Health  Maintenance  Organizations 
(HMOs)  and  Competitive  Medical  Plans 
(CMPs) 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  rule  clarifies  and. 
updates  portions  of  the  HCFA 
regulations  that  pertain  to  the  following: 

•  The  conditions  that  an  HMO  or 
CMP  must  meet  to  qualify  for  a 
Medicare  contract  (Subpart }). 

•  The  contract  requirements  (Subpart 
L). 

•  The  rules  for  enrollment, 
entitlement,  and  disenrollment  of 
Medicare  beneficiaries  in  a  contracting 
HMO  or  CMP  (Subpart  K). 

•  How  a  Medicare  contract  is  affected 
when  there  is  change  of  ownership  or 
leasing  of  facifities  of  a  contracting 
HMO  or  CMP  (Subpart  M). 

These  are  technical  and  editorial 
changes  that  do  not  affect  the  substance 
of  the  regulations.  They  are  intended  to 
make  it  easier  to  find  particular 
provisions,  to  provide  overviews  of  the 
different  program  aspects,  and  to  better 
ensure  uniform  understanding  of  the 
rules. 

DATES:  Effective  Date:  These  rules  are 
effective  as  of  October  1, 1995. 

Comment  Date:  We  will  consider 
comments  received  by  October  31, 1995. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
addbress:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  OMC- 
011-FC,  P.O.  Box  26688,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201-0001,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
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by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OMC-Oll-FC.  Conunents  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  the 
document,  in  Room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 

WasWngton,  DC,  Monday  through 
Friday  of  each  week  firom  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Jensen,  (410)  786-1033. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  rule  is  the  fourth  in  a  series  of 
technical  amendments  that  aim  to — 

1.  Make  it  easier  to  find  particular 
provisions,  for  example,  by  providing 
paragraph  headings  to  serve  as  sign  - 
posts,  using  more  sections  (their 
headings  will  appear  in  the  table  of 
contents),  and  by  Usting  and  designating 
separate  provisions  that  have  been 
“lost”  in  90-word  sentences. 

2.  Clarify,  simplify,  and  update,  for 
example — 

a.  By  using — 

•  Snorter  words,  sentences,  and 
paragraphs; 

•  The  active  voice — showing  who 
does  what;  and 

•  The  most  precise  terms  available, 
such  as  “enrollee”  (rather  than 
“member”)  for  a  beneficiary  enrolled  in 
an  HMO  or  CMP;  “HCFA”  (rather  than 
“the  Secretary”)  since  the  responsibility 
for  the  prepaid  health  care  programs  has 
been  delegated  to  HCFA;  “Aat”  (rather 
than  “which”)  when  the  term  limits  or 
defines. 

h.  By  eliminating  unnecessary 
verbiage  and  outdated  provisions. 

n.  Changes  Made  by  This  Rule 

1.  This  rule  amends  §  417.1  to  revise 
the  definition  of  “service  area”  and  to 
remove  from  the  definition  of  “health 
maintenance  organizations”  the 
reference  to  §§  417.168  emd  417.169. 
Those  sections  were  removed  by  a  rule 
published  on  September  30, 1994  at  59 
FR  49834. 

2.  The  changes  in  subpart  J  are  purely 
editorial,  such  as  provicfing  paragraph 
headings  in  §  417.410,  and  using  present 
indicative  to  describe  what  HCFA  does 
on  a  continuing  basis. 

3.  In  subpart  K — 

a.  Special  rules  are  highlighted  by 
upgrading  paragraphs  to  section  status 
(new  §417.423). 

b.  Excessively  long  sentences  are 
broken  down  to  list  and  designate  the 
separate  provisions  (paragraph  (c)  of 
§417.440). 


c.  In  §  417.460  (Disenrollment  an'^ 
termination  of  payments),  we  have 
reorganized  the  content  to  specify 
separately  the  circiunstemces  rmder 
which  disenrollment  is  required  and 
those  imder  which  it  is  optional.  We 
have  also  used  more  sections  and 
eliminated  urmecessary  verbiage. 

4.  In  subpart  L,  we  have  made 
technical  and  editorial  changes,  changes 
that,  for  example — 

•  Provide  additional  headings  and 
more  precise  cross  references;  and 

•  Avoid  imnecessary  repetition. 

5.  In  subpart  M,  we  eliminated  a 
“definitions”  paragraph  because,  of  the 
three  terms  defined,  one  was  never  used 
in  the  subpart,  one  was  unnecessary, 
and  the  third  was  better  explained  in 
the  only  place  it  is  used. 

ni.  Waiver  of  Proposed  Rulemaking 
and  Delayed  Effective  Date 

The  changes  made  by  this  rule  are 
technical  and  editorial  in  nature.  Their 
aim  is  to  simplify,  clarify,  and  update 
subparts  J,  K,  L,  and  M  without 
substantive  change.  They  have  no 
impact  on  program  costs.  Accordingly, 
we  find  that  notice  and  opportunity  for 
public  comment  Eire  unnecessary  and 
contrary  to  the  public  interest  and  that, 
therefore,  there  is  good  cause  to  waive 
proposed  rulemaking  procedures. 

In  addition,  it  is  important,  for  the 
convenience  of  the  public,  that  these 
changes  be  effective  as  of  October  1, 

1995,  so  that  they  will  be  included  in  the 
1995  edition  of  Title  42  of  the  Code  of 
Federal  Regulations  on  which  the  public 
relies.  Accordingly,  we  find  good  cause 
to  waive  the  usual  30-day  delay  in  the 
effective  date. 

As  previously  indicated,  however,  we 
will  consider  timely  comments  from 
anyone  who  believes  that,  in  making  the 
technical  and  editorial  changes,  we  have 
unintentionally  altered  the  substance. 
Although  we  cannot  respond  to 
comments  individually,  if  we  change 
these  rules  as  a  result  of  comments,  we 
will  discuss  all  timely  comments  in  the 
preamble  to  the  revised  rules. 

TV.  Paperwork  Reduction  Act 

These  regulations  contain  no  new 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

V.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA),  and  section 
1102(b)  of  the  Social  Security  Act  (the 
Act),  we  prepare  a  regulatory  flexibility 
analysis  for  each  rule,  unless  we  can 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities,  or 
a  significant  impact  on  the  operation  of 
a  substantial  number  of  small  rural 
hospitals. 

Tne  RFA  defines  “small  entity”  as  a 
small  business,  a  nonprofit  enterprise, 
or  a  governmental  jurisdiction  (such  as 
a  coimty,  city,  or  township)  with  a 
population  of  less  than  50,000.  We  also 
consider  all  providers  and  suppliers  of 
services  to  be  small  entities.  For 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  that  has  fewer  than  50  beds, 
and  is  not  located  in  a  metropolitan 
statistical  area.  We  have  not  prepared  a 
regulatory  flexibility  analysis  because 
we  have  determined  and  we  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operation  of  a  substantial 
number  of  small  rural  hospitals. 

We  have  not  prepared  a  regulatory 
flexibility  analysis  because  we  have 
determined  and  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  a  significant  impact  on  the 
operation  of  a  substantial  nmnber  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  417 
Administrative  practice  and 
procedure.  Health  maintenance 
organizations  (HMOs),  Medicare. 

42  CFR  Part  417  is  amended  as  set 
forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

A.  The  authority  citation  for  Part  417 
continues  to  read  as  follows: 

Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (U.S.C.  1302  and 
1395hh);  Secs.  1301, 1306  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e, 
300e-5.  and  300e-9):  and  31  U.S.C.  9701. 

B.  Subpart  A  is  amended  as  follows: 

Subpart  A — General  Provisions 

'  1.  In  §  417.1,  the  following  changes 
are  made: 

a.  In  the  definition  of  “health 
maintenance  organization,”  the  last 
comma  and  the  words  “and  §§  417.168 
and  417.169”  are  removed. 

b.  The  definition  of  “service  area”  is 
revised  to  read  as  set  forth  below. 

§417.1  Definitions. 

it  1c  1c  it  ic 
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Service  area  means  a  geographic  area, 
defined  through  zip  codes,  census 
tracts,  or  other  geographic 
measiuements,  that  is  the  area,  as 
determined  by  HCFA,  within  which  the 
HMO  fiimishes  basic  and  supplemental 
health  services  and  makes  them 
available  and  accessible  to  all  its 
enrollees  in  accordance  with 
§  417.106(b). 

***** 

§417.2  [Amended] 

2.  In  paragraph  (a)  of  §  417.2, 

“Subparts  A  through  F”  is  revised  to 
read  “Subparts  B  through  F”. 

C.  Subpart  J  is  amended  as  set  forth 
below: 

Subpart  J— Qualifying  Conditions  for 
Medicare  Contracts 

1.  Section  417.400  is  revised  to  read 
as  follows: 

§  417.400  Basis  and  scope. 

(a)  Statutory  basis.  The  regulations  in 
this  subpart  implement  section  1876  of 
the  Act,  which  authorizes  Medicare 
payment  to  HMOs  and  CMPs  that 
contract  with  HCFA  to  furnish  covered 
services  to  Medicare  beneficiaries. 

(b)  Scope.  (1)  This  subpart  sets  forth 
the  requirements  an  HMO  or  CMP  must 
meet  in  order  to  enter  into  a  contract 
with  HCFA  rmder  section  1876  of  the 
Act.  It  also  specifies  the  procedures  that 
HCFA  follows  to  evaluate  appUcations 
and  make  determinations. 

(2)  The  rules  for  payment  to  HMOs 
and  CMPs  are  set  forth  in  subparts  N,  O, 
and  P  of  this  part. 

(3)  The  rules  for  HCPP  participation 
in  Medicare  rmder  section  1833(a)(1)(A) 
of  the  Act  are  set  forth  in  subpart  U  of 
this  p>art. 

2.  §  417.401  is  amended  to  add 
definitions  of  “cost  contract”,  “cost 
HMO  or  CMP”,  and  “risk  HMO  or 
CMP”,  in  alphabetical  order,  and  revise 
all  other  definitions  except  the 
definitions  of  “adjusted  average  per 
capita  cost”,  “demonstration  project”, 
and  “geographic  area”,  to  read  as 
follows: 

§  41 7.401  Definitions. 
***** 

Adjusted  average  per  capita 
cost  *  *  * 

Adjusted  community  rate  (ACR)  is  the 
equivalent  of  the  premium  that  a  risk 
HMO  or  CMP  would  charge  Medicare 
enrollees  independently  of  Medicare 
payments  if  the  HMO  or  CMP  used  the 
same  rates  it  charges  non-Medicare 
enrollees  for  a  benefit  package  limited  to 
covered  Medicare  services. 


Arrangement  means  a  written 
agreement  between  an  HMO  or  CMP 
and  another  entity,  under  which — 

(1)  The  other  entity  agrees  to  furnish 
specified  services  to  the  HMO’s  or 
CHIP’S  Medicare  enrollees; 

(2)  The  HMO  or  CMP  retains 
responsibility  for  the  services;  and 

(3)  Medicare  payment  to  the  HMO  or 
CMP  discharges  the  beneficiary’s 
obligation  to  pay  for  the  services. 

Benefit  stabilization  fund  means  a 
fund  estabUshed  by  HCFA,  at  the 
request  of  a  risk  HMO  or  CMP,  to 
withhold  a  portion  of  the  per  capita 
payments  available  to  the  HMO  or  CMP 
and  pay  that  portion  in  a  subsequent 
contract  period  for  the  purpose  of 
stabilizing  fluctuations  in  ^e 
availability  of  the  additional  benefits  the 
HMO  or  CMP  provides  to  its  Medicare 
enrollees. 

Cost  contract  means  a  Medicare 
contract  under  which  HCFA  pays  the 
HMO  or  CMP  on  a  reasonable  cost  basis. 

Cost  HMO  or  CMP  means  an  HMO  or 
CMP  that  heis  in  effect  a  cost  contract 
with  HCFA  imder  section  1876  of  the 
Act  and  subpart  L  of  this  part. 

Demonstration  project  *  *  * 

Emergency  services  means  covered 
inpatient  or  outpatient  services  that  are 
furnished  by  an  appropriate  source 
other  than  the  HMO  or  CMP  and  that 
meet  the  following  conditions: 

(1)  Are  needed  immediately  because 
of  an  injvuy  or  sudden  illness. 

(2)  Are  such  that  the  time  required  to 
reach  the  HMO’s  or  CMP’s  providers  or 
suppUers  (or  alternatives  authorized  by 
the  HMO  or  CMP)  would  mean  risk  of 
permanent  damage  to  the  enrollee’s 
heedth. 

Once  initiated,  the  services  continue 
to  be  considered  emergency  services  as 
long  as  transfer  of  the  enrollee  to  the 
HMO’s  or  CMP’s  source  of  health  care 
or  authorized  alternative  is  precluded 
because  of  risk  to  the  enrollee’s  health 
or  because  transfer  would  be 
unreasonable,  given  the  distance  and 
the  nature  of  the  medical  condition. 

Geomphic  area  *  *  * 

Medicare  enrollee  means  a  Medicare 
beneficiary  who  has  been  identified  on 
HCFA  records  as  an  enrollee  of  an  HMO 
or  CMP  that  has  a  contract  with  HCFA 
under  section  1876  of  the  Act  and 
subpart  L  of  this  part. 

New  Medicare  enrollee  means  a 
Medicare  beneficiary  who — 

(1)  Enrolls  with  an  HMO  or  CMP  after 
the  date  on  which  the  HMO  or  CMP  first 
enters  into  a  risk  contract  under  subpart 
L  of  this  part;  and 

(2)  Was  not  enrolled  with  the  HMO  or 
CMP  at  the  time  he  or  she  became 
entitled  to  benefits  under  Part  A  or 
eligible  to  enroll  in  Part  B  of  Medicare. 


Risk  contract  means  a  Medicare 
contract  under  which  HCFA  pays  the 
HMO  or  CMP  on  a  risk  basis  for 
Medicare  covered  services. 

Risk  HMO  or  CMP  means  an  HMO  or 
CMP  that  has  in  effect  a  risk  contract 
with  HCFA  under  section  1876  of  the 
Act  and  subpart  L  of  this  part. 

Urgently  needed  services  means 
covered  services  that  are  needed  by  an 
enrollee  who  is  temporarily  absent  fiem 
the  HMO’s  or  CMP’s  geographic  area 
and  that — 

(1)  Are  required  in  order  to  prevent 
serious  deterioration  of  the  enrollee’s 
health  as  a  result  of  rmforeseen  injvuy  or 
illness;  and 

(2)  Cannot  be  delayed  imtil  the 
enrollee  returns  to  the  HMO’s  or  CMP’s 
geographic  area. 

3.  §§417.404, 417.406,  and  417.407 
are  revised  to  read  as  follows: 

§417.404  General  requirements. 

(a)  In  order  to  contract  with  HCFA 
vmder  the  Medicare  program,  an  entity 
must — 

(1)  Be  determined  by  HCFA  to  be  an 
HMO  or  CMP  (in  accordance  with 

§§  117.142  and  417.407,  respectively); 
and 

(2)  Comply  with  the  contract 
requirements  set  forth  in  subpart  L  of 
this  part. 

(b)  HCFA  enters  into  or  renews  a 
contract  only  if  it  determines  that  action 
would  be  consistent  with  the  effective 
and  efficient  implementation  of  section 
1876  of  the  Act. 

§  41 7.406  Application  and  detarmlnatlon. 

(a)  Responsibility  for  making 
determinations.  HCFA  is  responsible  for 
determining  whether  an  entity  meets  the 
reouirements  to  be  an  HMO  or  CMP. 

(d)  Application  requirements.  (1)  The 
application  requirements  for  HMOs  are 
set  forth  in  §  417.143. 

(2)  'The  requirements  of  §  417.143  also 
apply  to  CMPs  except  that  there  are  no 
application  fees. 

(c)  Determination.  HCFA  uses  the 
procedvuBS  set  forth  in  §  417.144(a) 
through  (d)  to  determine  whether  an 
entity  is  an  HMO  or  CMP. 

(d)  Oversight  of  continuing 
compliance.  (1)  HCFA  oversees  an 
entity’s  continued  compliance  with  the 
requirements  for  an  HMO  as  defined  in 
§  417.1  or  for  a  CMP  as  set  forth  in 
§417.407. 

(2)  If  an  entity  no  longer  meets  those 
requirements,  HCFA  terminates  the 
contract  of  that  entity  in  accordance 
with  §  417.494. 

§  41 7.407  Requirements  for  a  Competitive 
Medical  Plan  (CMP). 

(a)  General  rule.  To  qualify  as  a  CMP, 
an  entity  must  be  organized  vmder  the 
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(1)*  *  * 

(2)  IVdiver  of  composition  of 
enrollment  standard.  *  *  * 


laws  of  a  State  and  must  meet  the 
requirements  of  paragraphs  (b)  through 
(f)  of  this  section. 

(b)  Required  services — (1)  Basic  rule. 
Except  as  provided  in  paragraph  (bK2) 
of  this  section,  the  entity  furnishes  to  its 
enrollees  at  least  the  following  services: 

(1)  Physicians’  services  performed  by 
physicians. 

(ii)  Laboratory,  x-ray,  emergency,  and 
preventive  services. 

(iii)  Out-of-area  coverage. 

(iv)  Inpatient  hospital  services. 

(2)  Exception  for  Medicaid  . 
prepa)rment  risk  contracts.  An  entity 
that  had,  before  1970,  a  Medicaid 
prepayment  risk  contract  that  did  not 
include  provision  of  inpatient  hospital 
services  is  not  required  to  provide  those 
services. 

(c)  Compensation  for  services.  The 
entity  receives  compensation  (except  for 
deductibles,  coinsurance,  and 
copayments)  for  the  health  care  services 
it  provides  to  enrollees  on  a  periodic, 
prepaid  capitation  basis  regardless  of 
the  frequency,  extent,  or  kind  of  services 
provided  to  any  enroUee. 

(d)  Source  of  physicians’  services.  The 
entity  provides  physicians’  services 
primarily  through — 

(1)  Physicians  who  are  employees  or 
partners  of  the  entity;  or 

(2)  Physicians  or  groups  of  physicians 
(organized  on  a  group  or  individual 
practice  basis)  imder  contract  with  the 
entity  to  provide  physicians’  services. 

(e)  Assumption  of  financial  risk.  The 
rules  set  forth  in  §  417.120(b)  for  HMOs 
apply  also  to  CMPs  except  that  reference 
to  “basic  services’’  must  be  read  as 
reference  to  the  required  services  listed 
in  paragraph  (b)  of  this  section. 

(f)  Protection  of  enrollees.  The  entity 
provides  adequately  against  the  risk  of 
insolvency  by  meeting  the  requirements 
of  §§  417.120(a)  and  417.122  for 
protection  of  enrollees  against  loss  of 
benefits  and  liability  for  payment  of  any 
fees  that  are  the  leg^  responsibifity  of 
the  entity. 

f  417.408  [Amended] 

4.  In  §  417.408,  the  following  changes 
are  made: 

a.  In  paragraph  (a),  the  designation 
“(1)’’  is  inserted  before  the  first 
sentence,  the  designation  “(2)’’  is 
inserted  before  the  second  sentence,  and 
“will  exempt’’  is  revised  to  read 
“exempts”. 

b.  In  paragraphs  (b)(1)  and  (c) 
introductory  text,  “will  give”  is  revised 
to  read  “gives”. 

5.  Section  417.410  is  amended  to 
revise  the  section  heading  and  provide 
headings  for  paragraphs  (a)  through  (f), 
to  read  as  follows: 


§  41 7.41 0  Qualifying  conditions:  General 
rules. 

(a)  Basic  requirement.  *  *  * 

(b)  Other  qualifying  conditions.  *  *  * 

(c)  Standards.  *  *  * 

(d)  Application  of  standards.  *  *  * 

(e)  Requirements  for  a  risk  contract. 

*  *  * 

(f)  Requirements  for  a  reasonable  cost 
contract.  *  *  * 

***** 

§417.412  [Amended] 

6.  In  §  417.412,  the  following  changes 
are  made: 

a.  Paragraph  (a)  and  the  designation 
“(b)”  are  removed. 

b.  Paragraphs  (b)(1)  and  (b)(2)  are 
redesignated  as  paragraphs  (a)  and  (b), 
respectively. 

7.  In  §  417.413,  paragraphs  (b) 
introductory  text,  (b)(1),  (b)(2),  (c), 
(d)(2)(i),  (d)(3),  (d)(5),  and  (d)(6)  are 
revised  to  read  as  follows: 

§417.413  Qualifying  condition:  Operating 
experience  and  enrollment 
***** 

(b)  Standard:  Enrollment  and 
operating  experience  for  HMOs  or  CMPs 
to  contract  on  a  risk  basis.  To  be  eligible 
to  contract  on  a  risk  basis — 

(1)  A  nonnnal  HMO  or  CMP  must 
currently  have  the  following: 

(1)  At  least  5,000  enrollees;  and 

(ii)  At  least  75  Medicare  enrollees  or 
a  plan  acceptable  to  HCFA  for  achieving 
a  Medicare  enrollment  of  75  within  2 
years  fix)m  the  beginning  of  its  initial 
contract  period. 

(2)  A  rural  HMO  or  CMP  must 
currently  have — 

(i)  At  least  1,500  enrollees;  and 

(ii)  At  least  75  Medicare  enrollees  or 

a  plan  acceptable  to  HCFA  for  achieving 
a  Mediciue  enrollment  of  75  within  2 
years  from  the  beginning  of  its  initial 
contract  period. 

***** 

(c)  Standard:  Enrollment  and 
operating  experience  for  HMOs  or  CMPs 
to  contract  on  a  cost  basis.  To  be  eligible 
to  contract  on  a  reasonable  cost  basis,  an 
HMO  or  CMP  must  currently  have 
enrollees  sufficient  in  munber  to 
provide  a  reasonable  basis  for  entering 
into  a  contract,  as  follows: 

(1)  At  least  1,500  enrollees. 

(2)  At  least  75  Medicare  enrollees,  or 
a  plan  acceptable  to  HCFA  for 
achieving — 

(i)  A  Medicare  enrollment  of  75 
within  2  years  from  the  beginning  of  its 
initial  contract  period;  and 

(ii)  At  least  250  Medicare  enrollees  by 
the  beginning  of  its  fourth  contract 
period. 

(d)  Standard:  Composition  of 
enrollment. 


(i)  The  HMO  or  CMP  serves  a 
geographic  area  in  which  Medicare  t 

beneficiaries  and  Medicaid  recipients 
constitute  more  than  50  percent  of  the 
population.  (HCFA  does  not  grant  a 
waiver  that  would  permit  the  percentage 
of  Medicare  and  Medicaid  enrollees  to 
exceed  the  percentage  of  Medicare 
beneficiaries  and  Medicaid  recipients  in 
the  population  of  the  geographic  area.) 
***** 

(3)  Waiver  granted  on  or  before 
October  21, 1986.  An  HMO  or  CMP  (or 
a  successor  HMO  or  CMP)  that  as  of 
October  21, 1986,  had  been  granted  an 
exception,  waiver,  or  modification  of 
the  requirements  of  paragraph  (d)(1)  of 
this  section,  but  that  does  not  meet  the 
requirements  of  paragraph  (d)(2)  of  this 
section,  must  m^e  (and  throughout  the 
period  of  the  exception,  waiver,  or 
modification  continue  to  make) 
reasonable  efforts  to  meet  scheduled 
enrollment  goals,  consistent  with  a 
schedule  of  compliance  approved  by 
HCFA. 

(i)  If  HCFA  determines  that  the  HMO 
or  CMP  has  complied,  or  made 
significant  progress  toward  compliance, 
with  the  approved  schedule,  and  that  an 
extension  is  in  the  best  interest  of  the 
Medicare  program,  HCFA  may  extend 
the  waiver  of  modification. 

(ii)  If  HCFA  determines  that  the  HMO 
or  CMP  has  not  complied  with  the 
approved  schedule,  HCFA  may  apply 
the  sanctions  described  in  paragraphs 
(d)(6)  and  (d)(7)  of  this  section. 
***** 

(5)  Notice  of  sanction.  Before  applying 
the  sanctions  specified  in  paragraph 
(d)(6)  of  this  section,  HCFA  sends  a 
written  notice  to  the  HMO  or  CMP 
stating  the  proposed  action  and  its  basis. 
HCFA  gives  the  HMO  or  CMP  15  days 
after  the  date  of  the  notice  to  provide 
evidence  establishing  the  HMO’s  or 
CMP’s  compliance  with  the 
requirements  in  paragraph  (d)(1),  (d)(2), 
or  (d)(3)  of  this  section,  as  applicable. 

(6)  Sanctions.  If,  following  review  of 
the  HMO’s  or  CMP’s  timely  response  to 
HCFA’s  notice,  HCFA  determines  that 
an  HMO  or  CMP  does  not  comply  with 
the  requirements  of  paragraphs  (d)(1), 
(d)(2),  or  (d)(3)  of  this  section,  HCFA 
may  apply  either  of  the  following 
sanctions: 

(i)  Require  the  HMO  or  CMP  to  stop 
accepting  new  enrollment  applications 
after  a  date  specified  by  HCFA. 

(ii)  Deny  payment  for  individuals  who 
are  formally  added  or  “accreted”  to 
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HCFA’s  records  as  Medicare  enrollees 
after  a  date  specified  by  HCFA. 

*****  « 

§417.414  [Amended] 

8.  In  §  417.414,  the  following  changes 
are  made: 

a.  In  paragraph  (b)(1),  the  word  “that” 
is  revised  to  read  “to  the  extent  that 
they”. 

b.  Paragraph  (b)(4)  is  removed. 

9.  Section  417.416  is  amended  by 
revising  peiragraphs  (b)  and  (d),  to  read 
as  follows: 

§417.416  Qualifying  condition:  Furnishing 
of  services. 

***** 

(b)  Standard:  Conformance  with 
conditions  of  participation,  conditions 
for  coverage,  and  conditions  for 
certification.  (1)  Hospitals,  SNFs,  HHAs, 
CXDS^s,  and  providers  of  outpatient 
physical  therapy  or  speech-language 
pathology  services  must  meet  the 
appUcable  conditions  of  peurticipation  in 
Medicare,  as  set  forth  elsewhere  in  this 
chapter. 

(2)  Suppliers  must  meet  the 
conditions  for  coverage  or  conditions  for 
certification  of  their  services,  as  set  forth 
elsewhere  in  this  chapter. 

(3)  If  more  than  one  type  of 
practitioner  is  qualified  to  furnish  a 
particular  service,  the  HMO  or  CMP 
may  select  the  type  of  practitioner  to  be 
used. 

***** 

(d)  Exceptions  to  physician 
supervision  requirement.  The  following 
.services  may  be  furnished  without  the 
direct  personal  supervision  of  a 
physician: 

(1)  Services  of  physician  assistants 
and  nurse  practitioners  (as  defined  in 

§  491.2  of  this  chapter),  and  the  services 
and  supplies  incident  to  their  services. 
The  conditions  for  payment,  as  set  forth 
in  §§405.2414  and  405.2415  of  this 
chapter  for  services  furnished  by  rural 
health  clinics  and  Federally  qualified 
health  centers,  respectively,  also  apply 
when  those  services  are  furnished  by  an 
HMO  or  CMP. 

(2)  When  furnished  by  a  risk  HMO  or 
C^^,  services  of  clinical  psychologists, 
and  services  and  suppfies  incident  to 
their  professional  services.  For  purposes 
of  this  section,  a  clinical  psychologist  is 
an  individual  who — 

(i)  Holds  a  doctoral  degree  in 
psychology  from  an  educational 
institution  that  is  accredited  by  an 
organization  recognized  by  the  Council 
on  Post-Secondary  Accreditation; 

(ii)  Is  licensed  or  certified  at  the 
independent  practice  level  of 
psychology  in  the  State  in  which  he  or 
she  practices;  and 


(iii)  Haa  2  years  of  supervised  clinical 
experience  at  least  1  of  which  is 
postgraduate. 

***** 

D.  Subpart  K  is  amended  as  set  forth 
below: 

§417.420  [Amended] 

1.  In  §  417.420,  the  following  changes 
are  made: 

a.  In  paragraph  (b),  “Medicare  will 
make  payments  to  the  HMO  or  CMP”  is 
revised  to  read  “HCFA  pays  the  HMO  or 
CMP”. 

b.  In  paragraph  (b).  the  phrase  “,  as 
described  in  §  417.440,”  is  removed. 

c.  In  paragraph  (c)(1),  the  phrase  “as 
authorized  in  §  417.440”  is  removed. 

§  41 7.422  [Amended] 

2.  In  §  417.422,  the  following  changes 
are  made: 

a.  In  paragraph  (a),  the  designation 
“(a)”  and  the  heading  are  removed  and 
“§  417.424  and  paragraphs  (b)  and  (c)  of 
this  section”  is  revised  to  read 

“§§  417.423  and  417.424”. 

b.  The  designation  of  paragraphs  (a)(1) 
through  (a)(7),  is  chang^  to  “(a)” 
through  “(g)”,  respectively. 

c.  Paragraphs  (b)  and  (c)  are  removed. 

3.  A  new  §  417.423  is  added,  to  read 
as  follows: 

§417.423  Special  rules:  ESRD  and  hospice 
patients. 

(a)  ESRD  patients.  (1)  A  Medicare 
beneficiary  who  has  been  medically 
determined  to  have  end-stage  renal 
disease  is  not  eligible  to  enroll  in  an 
HMO  or  CMP. 

(2)  However,  if  a  beneficieuy  is 
already  enrolled  in  an  HMO  or  CMP 
when  he  or  she  is  determined  to  have 
end-stage  renal  disease,  the  HMO  or 
CMP— 

(i)  Must  reenroll  the  beneficiary  as 
required  by  §  417.434;  and 

(ii)  May  not  disenroll  the  beneficiary 
except  as  provided  in  §  417.460. 

(b)  Hospice  patients.  A  Medicare 
beneficiEury  who  elects  hospice  care 
imder  §  418.24  of  this  chapter  is  not 
eUgible  to  enroll  in  an  HMO  or  CMP  as 
long  as  the  hospice  election  remains  in 
effect. 

§417.424  [Amended] 

4.  In  §  417.424,  the  following  changes 
are  made: 

a.  In  paragraph  (b),  the  designation 
“(1)”  is  inserted  before  the  first  sentence 
cmd  the  designation  “(2)”  is  inserted 
before  the  second  sentence. 

b.  In  newly  designated  paragraph 
(b)(2],  the  phrase  “(as  defined  in 

§  417.413(f)(2))”  is  removed,  and  the 
phrase  “its  proportion  to  the  general 
population”  is  revised  to  read  “the 


subgroup’s  proportion  of  the  general 
population”. 

c.  The  following  parenthetical 
statement  is  added  at  the  end  of  newly 
designated  paragraph  (b)(2):  “(A 
sub^oup  is  a  class  of  Medicare 
enrollees  of  an  HMO  or  CMP  that  HCFA 
constructs  on  the  basis  of  actuarial 
factors.)”. 

5.  In  §  417.426,  paragraphs  (b)(2)  and 
(c)  are  revised  to  read  as  follows: 

§  41 7.426  Open  enrollment  requirements. 
***** 

(b)  Capacity  to  accept  new  enrollees. 

*  *  * 

(2)  HCFA  evaluates  the  HMD’s  or 
CMP’s  submittal  under  paragraph  (b)(1) 
of  this  section. 

***** 

(c)  Reserved  vacancies.  (1)  Subject  to 
HCTA’s  approval,  an  HMO  or  CMP  may 
set  aside  a  reasonable  niunber  of 
vacancies  for  an  anticipated  new  group 
contract  or  for  anticipated  new  enrollees 
imder  an  existing  group  contract  that 
will  have  its  enrollment  period  after  the 
Medicare  open  enrollment  period 
during  the  contract  year. 

(2)  Any  set  aside  vacancies  that  are 
not  filled  within  a  reasonable  fime  after 
the  beginning  of  the  group  contract 
enrollment  period  must  made 
available  to  Medicare  beneficiaries  and 
other  nongroup  appUcants  under  the 
requirements  of  this  subpart.  ' 

§417.428  [Amended] 

6.  In  §  417.428,  paragraph  (c),  “risk 
reimbursement”  is  revised  to  read 
“payment  on  a  risk  basis”. 

7.  In  §  417.430,  the  following  changes 
are  made: 

a.  Paragraph  (b)(3)  is  revised  to  read 
as  set  forth  ^low. 

b.  In  paragraph  (b)(6)(i),  “accepted 
while  the  organization  was  enrolled  to 
capacity”  is  revised  to  read  “accepted 
(for  future  enrollment)  while  there  were 
no  vacancies.” 

§417.430  Application  procedures. 
***** 

(h)  Handling  of  applications.  *  *  * 

(3)  The  HMO  or  CMP  gives  the 
beneficiary  prompt  written  notice  of 
acceptance  or  rejection  of  the 
application. 

***** 

§  41 7.432  [Corrected] 

8.  In  §  417.432,  the  heading  of 
paragraph  (e)  is  corrected  to  read:  “(e) 
Expedited  submittal  of  information  to 
HCFA.’’ 

9.  Section  417.440  is  amended  to 
revise  paragraphs  (b)(1),  (c),  and  (d) 
introductory  text,  to  read  as  follows: 
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§  417.440  Entitlement  to  health  care 
services  from  an  HMO  or  CMP. 
***** 

(b)  Scope  of  services — (1)  Part  A  and 
Part  B  services.  Except  as  specified  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section,  a  Medicare  enrollee  is  entitled 
to  receive  fiom  an  HMO  or  CMP  all  the 
Medicare-covered  services  that  are 
available  to  individuals  residing  in  the 
HMD’s  or  CMP’s  geographic  area,  as 
follows: 

(1)  Medicare  Peirt  A  and  Part  B 
services  if  the  enrollee  is  entitled  to 
benefits  imder  both  programs. 

(ii)  Medicare  Part  B  services  if  the 
enrollee  is  entitled  only  under  that 
program. 

***** 

(c)  Limitation  on  hospice  care — (1) 
Extent  of  limitation — (i)  Basic  rule. 
Except  as  provided  in  paragraph 
(c)(l)(ii)  of  this  section,  a  Medicare 
enrollee  who  elects  to  receive  hospice 
care  under  §  418.24  of  this  chapter 
waives  the  right  to  receive  fix)m  the 
HMO  or  CMP  any  Medicare  services 
(including  services  equivalent  to 
hospice  care)  that  are  related  to  the 
terminal  condition  for  which  the 
enrollee  elected  hospice  care,  or  to  a 
related  condition. 

(ii)  Exception.  An  enrollee  who  elects 
hospice  care  retains  the  right  to  services 
furnished  by  his  or  her  attending 
physician  if  that  physician— 

(A)  Is  an  employee  or  contractor  of  the 
HMO  or  CMP;  and 

(B)  Is  not  an  employee  of  the 
designated  hospice  and  does  not  receive 
compensation  firom  the  hospice  for 
those  services. 

(2)  Effective  date  of  limitation.  The 
limitation  in  paragraph  (c)(1)  of  this 
section  begins  on  the  effective  date  of 
the  beneficiary’s  election  of  hospice  care 
and  remains  in  effect  imtil  the  earlier  of 
the  following: 

(i)  The  effective  date  of  the  enrollee’s 
revocation  of  the  election  of  hospice 
care  as  described  in  §  418.28  of  this 
chapter. 

(ii)  The  date  the  enrollee  exhausts  his 
or  her  hospice  benefits. 

(3)  Payment  to  HMO  or  CMP.  For  the 
period  that  the  Medicare  enrollee’s 
election  of  hospice  care  is  in  effect, 
HCFA  pays  a  cost  HMO  or  CMP  only  as 
descril^d  in  §  417.585. 

(d)  Limitation  on  provision  of 
inpatient  hospital  services.  If  a 
beneficiary’s  effective  date  of  coverage, 
as  specified  in  §  417.450,  in  a  risk  HMO 
or  CMP  occurs  during  an  inpatient  stay 
in  a  hospital  paid  for  under  part  412  of 
this  chapter,  the  HMO  or  CMP — 
***** 


10.  In  §417.442,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§417.442  Risk  HMCs  and  CMPs: 
Conditions  for  provision  of  additional 
benefits. 

(a)  General  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  risk  HMO 
or  CMP  must,  during  any  contract 
period,  provide  to  its  Medicare  enrollees 
the  additional  benefits  described  in 
§  417.440(b)(4)  if  its  ACRs  (calculated  in 
accordance  with  §  417.594)  eure  less  than 
the  average  per  capita  rates  that  HCFA 
pays  for  the  Medicare  enrollees  during 
the  contract  period. 

11.  In  §417.450,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  41 7.450  Effective  date  of  coverage. 
***** 

(c)  Notice  of  effective  date  of 
coverage.  For  each  beneficiary  added  to 
HCFA’s  records  as  an  enrollee  of  an 
HMO  or  CMP,  HCFA  gives  the  HMO  or 
CMP  prompt  written  notice  of  the 
month  with  which  HCFA’s  liability 
begins. 

§417.452  [Amended] 

12.  In  §417.452,  the  following 
changes  are  made: 

a.  In  paragraph  (a)(1),  “imder 

§  417.442”  is  revised  to  read  “under  the 
additional  benefits  provision  of 
§417.442”. 

b.  In  paragraph  (a)(2)  “may  be  paid  by 
the  enrollee  or  on  his  or  her  beht^  by 
another  individual,  organization  or 
entity.”  is  revised  to  read  “may  be  paid 
by  or  on  behalf  of  the  enrollee  in  the 
form  of  a  premium,  membership  fee, 
charge  per  vmit,  or  other  simileu 
charge.”,  and  the  second  sentence  is 
removed. 

c.  In  paragraph  (b)  introductory  text, 
“provided  under  §  417.442”  is  revised 
to  read  “provided  as  additional  benefits 
under  §417.442”. 

§417.454  [Amended] 

13.  In  §417.454,  the  heading  of 
paragraph  (a)  is  revised  to  read  “Limits 
on  charges." 

§  41 7.456  [Amended] 

14.  In  §  417.456,  in  paragraph  (f), 
“will  reduce”  is  revised  to  read 
“reduces”,  and  “arrange”  is  revised  to 
read  “arranges”. 

§417.458  [Amended] 

15.  In  §417.458,  introductory  text, 
“agrees  to  recoup”  is  revised  to  read 
“agrees  not  to  recoup”,  and  “only  in  the 
following  circumstances”  is  revised  to 
read  “except  in  the  following 
circumstances”. 


16.  Section  417.460  is  revised  and 
new  sections  417.461  and  417.464  are 
added,  to  read  as  follows: 

§  417.460  DIsenrollment  of  beneficiaries 
by  an  HMO  or  CMP. 

(a)  General  rule.  Except  as  provided  in 
paragraphs  (b)  through  (i)  of  this 
section,  an  HMO  or  CMP  may  not — 

(1)  Disenroll  a  Medicare  beneficiary; 
or 

(2)  Orally  or  in  writing,  or  by  any 
action  or  inaction,  request  or  encourage 
a  Medicare  enrollee  to  disenroll. 

(b)  Bases  for  disenrollment: 

Overview — (1)  Optional  disenrollment. 
Generally,  an  HMO  or  CMP  may 
disenroll  a  Medicare  enrollee  if  he  or 
she — 

(1)  Fails  to  pay  the  required  premimns 
or  other  charges; 

(ii)  Commits  fiaud  or  permits  abuse  of 
his  or  her  enrollment  card;  or 

(iii)  Behaves  in  a  manner  that 
seriously  impairs  the  HMD’s  or  CMP’s 
ability  to  furnish  health  care  services  to 
the  particular  enrollee  or  to  other 
enrollees. 

(2)  Required  disenrollment.  Generally, 
an  HMO  or  CMP  must  disenroll  a 
Medicare  enrollee  if  he  or  she — 

(i)  Moves  out  of  the  HMD’s  or  CMP’s 
geographic  area; 

(ii)  Fails  to  convert  to  the  risk 
provisions  of  the  HMD’s  or  CMP’s 
Medicare  contract; 

(iii)  Loses  entitlement  to  Medicare 
Part  B  benefits;  or 

(iv)  Dies. 

(3)  Related  provisions.  Specific 
requirements,  limitations,  and 
exceptions  are  set  forth  in  paragraphs  (c) 
through  (i)  of  this  section. 

(c)  Failure  to  pay  premiums  or  other 
charges — (1)  Basic  rule.  Except  as 
specified  in  paragraph  (c)(2)  of  this 
section,  an  HMO  or  CMP  may  disenroll 
a  Medicare  enrollee  who  fails  to  pay 
premiums  or  other  charges  imposed  by 
the  HMO  or  CMP  for  deductible  and 
coinsurance  amoimts  for  which  the 
enrollee  is  liable,  if  the  HMO  or  CMP — 

(1)  Can  demonstrate  to  HCFA  that  it 
made  reasonable  efforts  to  collect  the 
vmpaid  amoimt; 

(ii)  Gives  the  enrollee  written  notice 
of  disenrollment,  including  an 
explanation  of  the  enrollee’s  right  to  a 
hearing  imder  the  HMD’s  or  CMP’s 
grievance  procediures;  and 

(iii)  Sends  the  notice  of  disenrollment 
to  the  enrollee  before  it  notifies  HCFA. 

(2)  Exception.  If  the  enrollee  fails  to 
pay  the  premium  for  optional 
supplemental  benefits  (that  is,  a  package 
of  benefits  that  an  enrollee  is  not 
required  to  accept),  but  pays  the  basic 
premimn  emd  other  charges,  the  HMO  or 
CMP  may  discontinue  the  optional 
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benefits  but  may  not  disenroll  the 
beneficiary. 

(d)  Enrollee  commits  fraud  or  permits 
abuse  of  the  enrollment  card — (1)  Basis 
for  disenrollment  An  HMO  or  C3^  may 
disenroll  a  Medicare  beneficiary  if  the 
beneficiary — 

(1)  Knowingly  provides,  on  the 
application  form,  fraudulent 
information  that  materially  affects  the 
beneficiary’s  eUgibility  to  enroll  in  the 
HMO  or  CMP;  or 

(ii)  Intentionally  permits  others  to  use 
his  or  her  enrollment  card  to  obtain 
services  from  the  HMO  or  CMP. 

(2)  Notice  requirement.  If 
disenrollment  is  for  either  of  the  reasons 
specified  in  paragraph  (d)(1)  of  this 
section,  the  HMO  or  CMP  must  give  the 
beneficiary  a  written  notice  of 
termination  of  enrollment. 

(1)  The  notice  must  be  mailed  to  the 
enrollee  before  submission  of  the 
disenrollment  notice  to  HCFA. 

(ii)  The  notice  must  include  an 
explanation  of  the  enrollee’s  right  to 
have  the  disenrollment  heard  imder  the 
grievance  procedures  established  in 
accordance  with  §417.436. 

(3)  Report  to  the  Inspector  General. 
The  HMO  or  CMP  must  report  to  the 
Office  of  the  Inspector  General  of  the 
Department  any  disenrollment  based  on 
fraud  or  abuse  by  the  enrollee. 

(e)  Disenrollment  for  cause — (1)  Basis 
for  disenrollment.  Au  HMO  or  CMP  may 
disenroll  a  Medicare  enrollee  for  cause 
if  the  enrollee’s  behavior  is  disruptive, 
unruly,  abusive,  or  uncooperative  to  the 
extent  that  his  or  her  continuing 
enrollment  in  the  HMO  or  CMP 
seriously  impairs  the  HMO’s  or  CMP’s 
ability  to  furnish  services  to  either  the 
particular  enrollee  or  other  enrollees. 

(2)  Effort  to  resolve  the  problem.  The 
HMO  or  CMP  must  make  a  serious  effort 
to  resolve  the  problem  presented  by  the 
enrollee,  including  the  use  (or 
attempted  use)  of  internal  grievance 
procedures. 

(3)  Consideration  of  extenuating 
circumstances.  The  HMO  or  CMP  must 
ascertain  that  the  enrollee’s  behavior  is 
not  related  to  the  use  of  medical 
services  or  to  mental  illness. 

(4)  Documentation.  The  HMO  or  CMP 
must  document  the  problems,  efforts, 
and  medical  conditions  as  described  in 
paragraphs  (e)(1)  through  (e)(3)  of  this 
section. 

(5)  HCFA  review  of  cm  HMO’s  or 
CI^’s  proposed  disenrollment  for 
cause,  (i)  HCFA  decides  on  the  basis  of 
review  of  the  documentation  submitted 
by  the  HMO  or  CMP,  whether 
disenrollment  requirements  have  been 
met. 

(ii)  HCFA  makes  this  decision  within 
20  working  days  after  receipt  of  the 


docvunentation  material,  and  notifies 
the  HMO  or  CMP  within  5  working  days 
after  making  its  decision. 

(6)  Effective  date  of  disenrollment.  If 
HCTA  permits  an  HMO  or  CMP  to 
disenroll  an  enrollee  for  cause,  the 
disenrollment  takes  effect  on  the  first 
day  of  the  calendar  month  after  the 
month  in  which  the  HMO  or  CMP  gives 
the  enrollee  a  written  notice  of 
disenrollment  that  meets  the 
requirements  set  forth  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  tMs  section. 

(f)  Enrollee  moves  out  of  the  HMO’s  or 
CMP’s  geographic  area — (1)  Basic 
rules — (i)  Disenrollment.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  an  HMO  or  CMP  must  disenroll 
a  Medicare  enrollee  who  moves  out  of 
its  geographic  area  if  the  HMO  or  CMP 
establishes,  on  the  basis  of  a  written 
statement  from  the  enrollee,  or  other 
evidence  acceptable  to  HCFA,  that  the 
enrollee  has  permanently  moved  out  of 
its  geographic  area. 

(ii)  Notice  requirement.  The  HMO  or 
cMp  must  comply  with  the  notice 
requirements  set  forth  in  paragraph 
(d)(2)  of  this  section. 

(iii)  Effect  on  geographic  area.  Failure 
to  disenroll  an  enrollee  who  has  moved 
out  of  the  HMO’s  or  CMP’s  geographic 
area  does  not  expand  that  area  to 
encompass  the  location  of  the  enrollee’s 
new  residence. 

(2)  Exception.  An  HMO  or  CMP  may 
retain  a  Medicare  enrollee  who  is  absent 
from  its  geographic  area  for  an  extended 
period,  but  who  remains  within  the 
United  States  as  defined  in  §  400.200  of 
this  chapter  if  the  enrollee  agrees.  For 
piirposes  of  this  exception,  ^e 
following  provisions  apply: 

(i)  An  absence  for  an  extended  period 
means  an  uninterrupted  absence  from 
the  HMO’s  or  CMP’s  geographic  area  for 
more  than  90  days  but  less  Uian  1  year. 

(ii)  'The  HMO  or  CMP  and  the  enrollee 
may  mutually  agree  upon  restrictions 
for  obtaining  services  while  the  enrollee 
is  absent  for  an  extended  period  from 
the  HMO’s  or  CMP’s  geographic  area. 
However,  restrictions  may  not  be 
imposed  on  the  scope  of  services 
described  in  §  417.440. 

(iii)  HMOs  and  CMPs  that  choose  to 
exercise  this  exception  must  make  the 
option  available  to  all  Medicare 
enrollees  who  are  absent  for  an 
extended  period  from  their  geographic 
areas.  However,  HMOs  and  CMPs  may 
limit  this  option  to  enrollees  who  go  to 
a  geographic  area  served  by  an  affiliated 
HMO  or  CMP. 

(iv)  As  used  in  this  paragraph, 
“affiliated  HMO  or  CMP’’  means  an 
HMO  or  CMP  that — 


(A)  Is  under  common  ownership  or 
control  of  the  HMO  or  CMP  that  seeks 
to  retain  the  absent  enrollees;  or 

(B)  Has  in  effect  an  agreement  to 
furnish  services  to  enrollees  who  are  on 
an  extended  absence  from  the 
geographic  area  of  the  HMO  or  CMP  that 
see^  to  retain  them. 

(v)  When  the  enrollee  returns  to  the 
HMO’s  or  CMP’s  geographic  area  (even 
temporarily),  the  restrictions  of 

§  417.448(a)  (which  limit  payment  for 
services  not  provided  or  arranged  for  by 
the  HMO  or  CMP)  apply  again 
immediately. 

(vi)  If  the  enrollee  fails  to  return  to  the 
HMO’s  or  CMP’s  geographic  area  within 
1  year  from  the  date  he  or  she  left  that 
area,  the  HMO  or  CMP  must  disenroll 
the  beneficiary  on  the  first  day  of  the 
month  following  the  anniversary  of  the 
date  the  enrollee  left  that  area  in 
accordance  with  paragraph  (f)(1)  of  this 
section. 

(g)  Failure  to  convert  to  risk 
provisions  of  Medicare  contract — (1) 
Basis  for  disenrollment.  A  risk  HMO  or 
CMP  must  disenroll  a  nonrisk  Medicare 
enrollee  who  refuses  to  convert  to  the 
risk  provisions  of  the  Medicare  contract 
after  HCFA  determines  that  all  of  the 
HMO’s  or  CMP’s  nonrisk  Medicare 
enrollees  must  convert. 

(2)  Advance  notice  requirement.  At 
least  30  days  before  it  gives  HCFA 
notice  of  disenrollment,  the  HMO  or 
CMP  must  give  the  enrollee  written 
notice  of  the  fact  that  failure  to  convert 
will  result  in  disenrollment. 

(h)  Loss  of  entitlement  to  Medicare 
benefits — (1)  Loss  of  entitlement  to  Part 
A  benefits.  If  an  enrollee  loses 
entitlement  to  benefits  vmder  Part  A  of 
Medicare  but  remains  entitled  to 
benefits  under  Part  B,  the  enrollee 
automatically  continues  as  a  Medicare 
enrollee  of  the  HMO  or  CMP  and  is 
entitled  to  receive  and  have  payment 
made  for  Part  B  services,  beginning  with 
the  month  immediately  following  the 
last  month  of  his  or  her  entitlement  to 
Part  A  benefits. 

(2)  Loss  of  entitlement  to  Part  B 
benefits.  If  a  Medicare  enrollee  loses 
entitlement  to  Part  B  benefits,  the  HMO 
or  CMP  must  disenroll  him  or  her  as  a 
Medicare  enrollee  effective  with  the 
month  following  the  last  month  of 
entitlement  to  Part  B  benefits.  However, 
the  HMO  or  CMP  may  continue  to  enroll 
the  individual  under  its  regular  plan  if 
the  individual  so  chooses. 

(i)  Death  of  the  enrollee. 

Disenrollment  is  effective  with  the 
month  following  the  month  of  death.  < 

§  41 7.461  Disenrollment  by  the  enrollee. 

(a)  Request  for  disenrollment.  (1)  A 
Medicare  enrollee  who  wishes  to 
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disenroll  may  at  any  time  give  the  HMO 
or  CMP  a  signed,  dated  request  in  the 
form  and  manner  prescribed  by  HCFA. 

(2)  The  enrollee  may  request  a  certain 
disenrollment  date  but  it  may  be  no 
earlier  than  the  first  day  of  the  month 
following  the  month  in  which  the  HMO 
or  CMP  receives  the  request. 

(b)  Responsibilities  of  the  HMO  or 
CMP.  The  HMO  or  CMP  must — 

(1)  Submit  a  disenrollment  notice  to 
HCFA  promptly; 

(2)  Provide  the  enrollee  with  a  copy 
of  the  request  for  disenrollment:  and 

(3)  In  me  case  of  a  risk  HMO  or  CMP, 
also  provide  the  enrollee  with  a 
statement  explaining  that  he  or  she — 

(1)  Remains  enrolled  imtil  the 
effective  date  of  disenrollment;  and 

(ii)  Until  that  date,  is  subject  to  the 
restrictions  of  §  417.448(a)  under  which 
neither  the  HMO  or  CMP  nor  HCFA 
pays  for  services  not  provided  or 
arran^d  for  by  the  HMO  or  CMP. 

(c)  Effect  of  failure  to  submit 
disenrollment  notice  to  HCFA  promptly. 
If  the  HMO  or  CMP  fails  to  submit 
timely  the  correct  and  complete  nc  :  ice 
required  in  paragraph  (b)(1)  of  this 
section,  the  HMO  or  CMP  must 
reimburse  HCFA  for  any  capitation 
payments  received  after  the  month  in 
which  payments  would  have  ceased  if 
the  requirement  had  been  met  timely. 

§  417.464  End  of  HCFA’s  liability  for 
payment  Disenrollment  of  beneficiaries 
and  termination  or  default  of  contract 

(a)  Effect  of  disenrollment:  General 
rule.  (1)  HCFA’s  liabiUty  for  monthly 
capitation  payments  to  the  HMO  or 

generally  ends  as  of  the  first  day 
of  the  month  following  the  month  in 
which  disenrollment  is  effective,  as 
shown  on  HCFA’s  records. 

(2)  Disenrollment  is  effective  no 
earher  than  the  month  immediately 
after,  and  no  later  than  the  third  month 
after,  the  month  in  which  HCFA 
receives  the  disenrollment  notice  in 
acceptable  form. 

(b)  Effect  of  disenrollment:  Special 
rules — (1)  Fraud  or  abuse  by  the 
enrollee.  If  disenrollment  is  on  the  basis 
of  fraud  conunitted  or  abuse  permitted 
by  the  enrollee,  HCFA’s  liability  ends  as 
of  the  first  day  of  the  month  in  which 
disenrollment  is  effective. 

(2)  Loss  of  entitlement  to  Part  B 
benefits.  If  disemollment  is  on  the  basis 
of  loss  of  entitlement  to  Part  B  benefits, 
HCFA’s  liability  ends  as  of  the  first  day 
of  the  month  follovring  the  last  month 
ot  Part  B  entitlement. 

(3)  Death  of  enrollee.  If  the  enrollee 
dies,  HCFA’s  liability  ends  as  of  the  first 
'  day  of  the  month  following  the  month 

of  death. 

(4)  Disenrollment  at  enrollee’s 
request.  If  disenrollment  is  in  response 


to  the  enrollee’s  request,  HCFA’s 
liabiUty  ends  as  of  the  first  day  of  the 
month  following  the  month  of 
termination  requested  by  the  emollee. 

(c)  Effect  of  termination  or  default  of 
contract — (1)  Termination  of  contract.  If 
the  contract  between  HCFA  and  the 
HMO  or  CMP  is  terminated  by  mutual 
consent  or  by  imilateral  action  of  either 
party,  HCFA’s  liabiUty  for  payments 
ends  as  of  the  first  day  of  the  month 
after  the  last  month  for  which  the 
contract  is  in  effect. 

(2)  Default  of  contract.  If  the  HMO  or 
CN^  defaults  on  the  contract  before  the 
end  of  the  contract  year  because  of 
bankruptcy  or  other  reasons,  HCFA — 

(i)  Determines  the  month  in  which  its 
UabiUty  for  payments  ends;  Emd 

(ii)  Notifies  the  HMO  or  CMP  and  all 
affected  Medicare  enrollees  as  soon  as 
practicable. 

E.  Subpart  L  is  amended  as  set  forth 
below: 

Subpart  L— Requirements  for  Medicare 
Contracts 

1.  Section  417.472  is  amended  to 
revise  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  41 7.472  Basic  contract  requirements. 

(a)  Submittal  of  contract.  An  HMO  or 
C^^  that  wishes  to  contract  with  HCFA 
to  furnish  services  to  Medicare 
beneficiaries  must  submit  a  signed 
contract  that  meets  the  requirements  of 
this  subpart  and  any  other  requirements 
estabUshed  by  HCFA. 

(b)  Agreement  to  comply  with 
regulations  and  instructions.  The 
contract  must  provide  that  the  HMO  or 
CMP  agrees  to  comply  with  aU  the 
appUcahle  requirements  and  conditions 
set  forth  in  this  subpart  and  in  general 
instructions  issued  by  HCFA. 
***** 

2.  Sections  417.474  and  417.476  are 
revised  to  read  as  follows: 

§  41 7.474  Effective  date  and  term  of 
contract 

(a)  Effective  date.  The  contract  must 
specify  its  effective  date,  which  may  not 
be  earUer  than  the  date  it  is  signed  by 
both  HCFA  and  the  HMO  or  CMP. 

(b)  Term.  The  contract  must  specify 
the  diiration  of  its  term  as  follows: 

(1)  For  the  initial  term,  at  least  12 
months,  but  no  more  than  23  months. 

(2)  For  any  subsequent  term,  12 
months. 

§  417.476  Waived  conditions. 

If  HCFA  waives  any  of  the  quaUfying 
conditions  required  under  subpart  J  of 
this  part,  the  contract  must  specify  the 
following  information  for  each  waived 
condition: 


(a)  The  specific  terms  of  the  waiver. 

(h)  'The  e^miration  date  of  the  waiver. 

(c)  Any  other  information  required  by 
HCFA. 

3.  Section  417.480  is  amended  to 
revise  the  heading  and  the  introductory 
text  to  read  as  follows: 

§  41 7.480  Maintenance  of  records:  Cost 
HMOsand  CMPs. 

A  reasonable  cost  contract  must 
provide  that  the  HMO  or  CMP  agrees  to 
maintain  books,  records,  docmnents, 
and  other  evidence  of  accounting 
procedures  and  practices  that — 
***** 

4.  In  §  417.481,  the  heading  and  the 
introductory  text  are  revised  to  read  as 
follows: 

§417.481  Maintenance  of  records:  Risk 
HMOs  and  CMPs. 

A  risk  contract  must  provide  that  the 
HMO  or  CMP  agrees  to  meiintain  and 
make  available  to  HCFA  upon  request, 
books,  records,  docmnents,  and  other 
evidence  of  accounting  procedures  and 
practices  that — 

***** 

5.  In  §  417.486,  the  following  changes 
are  made: 

a.  In  the  introductory  text,  the  word 
“agrees”  is  revised  to  read  “agrees  to  the 
following:”. 

b.  In  paragraph  (a)(1),  “§§  417.530 
through  417.576”  is  revised  to  read 
“subpart  O  of  this  part”. 

c.  At  the  end  of  paragraphs  (h)  and  (c), 
periods  are  substituted  for  the  “;”  and 
“;  and  “,  respectively. 

d.  Paragraph  (d)  is  revised  to  read  as 
follows: 

§  417.486  Disclosure  of  information  and 
confidentiality. 

***** 

(d)  To  meet  the  confidentiality 
requirements  of  §  482.24(b)(3)  of  this 
chapter  for  medical  records  and  for  all 
other  enrollee  information  that  is — 

(1)  Contained  in  its  records  or 
obtained  fi-om  HCFA  or  other  sources; 
and 

(2)  Not  covered  imder  paragraph  (c)  of 
this  section. 

6.  Section  417.488  is  revised  to  read 
as  follows. 

§  41 7.488  Notice  of  termination  and  of 
available  alternatives:  Risk  contract 

A  risk  contract  must  provide  that  the 
HMO  or  CMP  agrees  to  give  notice  as 
follows  if  the  contract  is  terminated: 

(a)  At  least  60  days  before  the 
effective  date  of  termination,  to  give  its 
Medicare  enrollees  a  written  notice 
that — 

(1)  Specifies  the  termination  date;  and 

(2)  IDescribes  the  alternatives  available 
for  obtaining  Medicare  services  after 
termination. 
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(b)  To  pay  the  cost  of  the  written 
notices. 

7.  In  §  417.492,  the  introductory  text 
of  paragraph  (a)(1)  is  republished  and 
paragraphs  (a)(l)(iii)  and  (b)  are  revised 
to  read  as  follows: 

§  417.492  Nonrenewal  of  contract 

(a)  Nonrenewal  by  the  HMO  or  CMP. 

(1)  If  an  HMO  or  CMP  does  not  intend 
to  renew  its  contract,  it  must — 

***** 

(iii)  Notify  the  general  public  at  least 
30  days  before  the  end  of  the  contract 
period,  by  publishing  a  notice  in  one  dr 
more  newspapers  of  general  circulation 
in  each  commimity  or  county  located  in 
the  HMO’s  or  CMP's  geographic  area. 
***** 

(b)  Nonrenewal  byHCFA — (1)  Notice 
of  nonrenewal.  If  HCFA  decides  not  to 
renew  a  contract,  it  gives  written  notice 
of  nonrenewal  as  follows: 

(1)  To  the  HMO  or  CMP  at  least  90 
days  before  the  end  of  the  contract 
period. 

(ii)  To  the  HMO’s  or  CMP’s  Medicare 
enrollees  at  least  60  days  before  the  end 
of  the  contract  period. 

(iii)  To  the  general  public  at  least  30 
days  before  the  end  of  the  contract 
period. 

(2)  Notice  of  appeal  rights.  HCFA 
gives  the  HMO  or  CMP  written  notice  of 
its  right  to  appeal  the  nonrenewal 
decision,  in  accordance  with  subpart  R 
of  this  part,  if  HCFA ’s  decision  was 
based  on  any  of  the  reasons  specified  in 
§  417.494(b). 

8.  Section  417.494  is  amended  to 
revise  paragraphs  (a)(3),  (b)(l)(iv),  (b)(2), 
(b)(4),  (c)(4),  and  (c)(5),  to  read  as 
follows: 

§  417.494  Modification  or  termination  of 
contract 

(a)  Modification  or  termination  by 
mutual  consent.  *  *  * 

(3)  If  the  contract  is  terminated,  the 
HMO  or  CMP  must  notify  its  Medicare 
enrollees,  and  HCFA  notifies  the  general 
public,  at  least  30  days  before  the 
termination  date. 

(b)  Termination  byHCFA.  (1)  *  *  * 

(iv)  HCFA  determines  that  the  HMO 
or  CMP  no  longer  meets  the 
reqmrements  of  section  1876  of  the  Act 
and  this  subpart  for  being  an  HMO  or 
CMP. 

(2)  If  HCFA  decides  to  terminate  a 
contract,  it  sends  a  written  notice 
informing  the  HMO  or  CMP  of  its  right 
to  appeal  the  termination  in  accordance 
with  subpart  R  of  this  part. 

(3) *  *  * 

(4)  HCFA  notifies  the  HMO’s  or 
Ch^’s  Medicare  enrollees  and  the 
general  public  of  the  termination  at  least 
30  days  before  the  effective  date  of 
termination. 


(c)  Termination  by  the  HMO  or  CMP. 

*  *  * 

(4)  The  contract  is  terminated 
effective  60  days  after  the  HMO  or  CMP 
mails  the  notice  to  Medicare  enrollees 
as  reqviired  in  paragraph  (c)(2)  of  this 
section. 

(5)  HCFA’s  liability  for  payment  ends 
as  of  the  first  day  of  the  month  after  the 
last  month  for  which  the  contract  is  in 
effect. 

§417.500  [Amended] 

9.  In  §  417.500,  the  following  changes 
are  made: 

a.  In  paragraph  (a)  introductory  text, 
“termination”  is  revised  to  read 
“termination  of  contract”,  and  “with  a 
contract  imder  this  subpart”  is  removed. 

b.  In  paragraphs  (a)(3j  and  (a)(4),  “this 
part”  is  revised  to  read  “subpart  K  of 
this  P^”. 

c.  Ilie  heading  of  paragraph  (b)  is 
revised  to  read  “Notice  of  sanction  and 
opmrtunity  to  respond.” 

d.  'The  heading  “Notice  of  sanction.” 
is  added  to  paragraph  (b)(1). 

e.  The  heading  “Opportunity  to 
re^ond.”  is  added  to  para^ph  (h)(2). 

F.  Subpart  M  is  amended  as  set  forth 
below: 

Subpart  M— Change  of  Ownership  and 
Leasing  of  Facilities:  Effect  on 
Medicare  Contracts 

1.  Section  417.520  is  revised  to  read 
as  follows: 

§417.520  General  provisions. 

(a)  What  constitutes  change  of 
ownership — (1)  Partnership.  The 
removal,  addition,  or  substitution  of  a 
partner,  unless  the  partners  expressly 
agree  otherwise  as  permitted  by 
applicable  State  law,  constitutes  a 
change  of  ownership. 

(2)  Unincorporated  sole  proprietor. 
Transfer  of  title  emd  property  to  another 
party  constitutes  chaime  of  ownership. 

(3)  Corporation,  (i)  'Ine  merger  of  the 
HMO’s  or  CMP’s  corporation  into 
another  corporation  or  the  consolidation 
of  the  HMO  or  CMP  with  one  or  more 
other  corporations,  resulting  in  a  new 
corporate  body,  constitutes  a  change  of 
ownership. 

(ii)  Transfer  of  corporate  stock  or  the 
merger  of  another  corporation  into  the 
HMO’s  or  CMP’s  corporation,  with  the 
HMO  or  CMP  siirviving,  does  not 
ordinarily  constitute  change  of 
ownership. 

(b)  Advance  notice  requirement.  (1) 
An  HMO  or  CMP  that  has  a  Medicare 
contract  in  effect  and  is  considering  or 
negotiating  a  change  in  ownership  must 
notify  HCFA  at  least  60  days  before  the 
anticipated  effective  date  of  the  change. 

(2)  If  the  HMO  or  CMP  fails  to  give 
HCFA  the  required  notice  timely,  it 


continues  to  be  liable  for  capitation 
payments  that  HCFA  makes  to  it  on 
behalf  of  Medicare  enrollees  after  the 
date  of  change  of  ownership. 

(c)  Novation  agreement  defined.  A 
novation  agreement  is  an  agreement 
among  the  current  owner  of  the  HMO  or 
CMP,  the  prospective  new  owner,  and 
HCFA— 

(1)  'That  is  embodied  in  a  document 
executed  and  signed  by  all  three  parties; 

(2)  That  meets  the  requirements  of 
§417.522;  and 

(3)  Under  which  HCFA  recognizes  the 
new  owner  as  the  successor  in  interest 
to  the  current  owner’s  Medicare 
contract. 

(d)  Effect  of  change  of  ownership 
without  novation  agreement.  Except  to 
the  extent  provided  in  paragraph  ^)(2) 
of  this  section,  the  effect  of  a  change  of 
ownership  without  a  novation 
agreement  is  that — 

(1)  The  existing  contract  becomes 
invalid;  and 

(2)  If  the  new  owner  wishes  to 
participate  in  the  Medicare  program,  it 
must  apply  for,  and  enter  into,  a 
contract  in  accordance  with  subpart  L  of 
this  part. 

(e)  Effect  of  change  of  ownership  with 
novation  agreement.  If  the  HMO  or  CMP 
submits  a  novation  agreement  that 
meets  the  requirements  of  §  417.522, 
and  HCFA  signs  it.  the  new  owner 
becomes  the  successor  in  interest  to  the 
current  owner’s  Medicare  contract. 

§417.521  [Removed] 

2.  Section  417.521  is  removed. 
§417.522  [Amended] 

3.  In  §  417.522,  the  following  changes 
are  made: 

a.  In  paragraph  (a)  introductory  text, 
“will  approve”  is  revised  to  read 
“approves”. 

b.  In  paragraph  (a)(3)(iii),  “imder  this 
part”  is  revised  to  read  “under  subpart 
J  of  this  part”. 

§417.523  [Amended] 

4.  In  §  417.523,  the  following  changes 
are  made: 

a.  In  paragraph  (a),  the  heading  is 
revised  to  read  “General  effect  of 
leasing.”. 

b.  In  the  text  of  paragraph  (a)  and  in 
paragraph  (b)(2),  “the  lessee”  is  revised 
to  read  “the  other  entity”. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insiuance  Program) 
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Dated:  May  22, 1995. 

Bruce  C  Vladeck, 

Administrator,  Health  Core  Financing 
Administration. 

[FR  Doc.  95-21626  Filed  8-31-95;  8:45  am] 
BHJJNQ  COO€  412(M>1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 

pocket  No.  950824215-5217-02;  I.D. 
0601958] 

American  Lobster  Fishery;  Technical 
Amendment;  Clarifies  Eligibility 
Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
amend  the  regulations  governing  the 
Fishery  Management  Plan  for  the 
American  Lobster  Fishery  (FMP).  This 
rule  corrects  the  eligibility  requirements 
for  lobster  limited  access  permits  to 
allow  permit  applicants  who  own  a 
vessel  that  was  imder  written  contract 
for  purchase  as  of  Meuch  25, 1091,  to 
qualify  for  the  limited  access  permit. 
EFFECTIVE  DATE:  August  31, 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION:  Currently, 
regulations  provide  that  eligibility  for  a 
lobster  limited  access  permit  can  be 
established  by  proof  that  the  permit 
applicant  owned  a  vessel  that  was  imder 
written  agreement  for  construction  or 
for  rerigging  for  directed  American 
lobster  fishing  as  of  March  25, 1991  (60 
FR  21994,  May  4, 1995).  This  action 
makes  a  correction  to  these  eligibility 
requirements  by  allowing  vessels 
owners  who  entered  into  a  written 
contract  to  purchase  a  vessel  for 
directed  American  lobster  fishing  as  of 
March  25, 1991,  to  qualify  for  a  lobster 
limited  access  permit.  The  New  England 
Fishery  Management  Council  clarified 
at  its  June  29, 1995,  meeting  that  this 
provision  of  the  eligibility  requirements 
for  a  limited  access  permit  was 
inadvertently  omitted  fiom  the 
regulations  implementing  Amendment  5 
to  the  Lobster  FMP. 

Classification 

Because  this  rule  only  corrects  an 
omission  in  tm  existing  set  of 
regulations  for  which  ^11  prior  notice 
and  opportimity  for  comment  have  been 
given,  under  5  U.S.C.  553(b)(B)  it  is 
unnecessary  to  provide  additional 
notice  and  opportunity  for  comment. 

This  action  imposes  no  new 
requirements  on  anyone  subject  to  these 
regulations,  but  instead  relieves  a 
restriction.  Accordingly,  under 


5  U.S.C.  553(d),  this  action  may  be 
made  immediately  efiective. 

This  rule  is  exempt  fiom  review 
under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  649 

Fisheries. 

Dated:  August  25, 1995. 

Gary  Matlock, 

ProgFom  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  p€ut  649  is  amended 
as  follows: 

PART  649— AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  649.4,  the  first  sentence  of 
paragraph  (b)(l)(i)(C)  is  revised  to  read 
as  follows: 

§  649.4  Vessel  permits. 

(b)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(C)  The  vessel  was  imder  ivritten 
agreement  for  construction  or  rerigging 
for  directed  American  lobster  fishing,  or 
was  under  written  contract  for  purchase 
as  of  March  25, 1991,  and  the  applicant 
meets  one  of  the  eligibility  criteria  set 
forth  in  paragraph  (b)(l)(i)(A)  or  (B)  of 
this  section.  *  *  * 
***** 

(FR  Doc.  95-21779  Filed  8-31-95;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxf  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9S-ANE-15] 

Airworthiness  Directives;  CFM 
International  CFM56-2/-2A/->2B/-3/-3B/ 
-3C/-6  Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  CFM 
International  (CFMI)  CFM56-2/-2A/- 
2B/-3/-3B/-3C/-5  series  turbofan 
engines.  This  proposal  would  require 
part  number  reidentification  of  certain 
low  pressure  turbine  rotor  (LPTR)  stub 
shafts  €md  conical  supports,  and 
reduction  of  the  low  cycle  fatigue  (LCF) 
retirement  lives  for  these  reidentified 
parts.  This  proposal  is  prompted  by  the 
results  of  a  refined  life  analysis 
performed  by  the  manufacturer  which 
revealed  minimum  calculated  LCF  lives 
significantly  lower  than  published  LCF 
retirement  lives.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  a  LCF  failiure  of  the  LPTR  stub 
shaft  and  conical  support,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft. 

DATES:  Comments  must  be  received  by 
October  31, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95— ANE-15, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  non 
CFM  international.  Technical 


Publications  Elepartment,  One  Neumann 
Way,  Cincinnati.  OH  45215.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 

MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7138; 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-ANE-15.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-15, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


Discussion 

This  proposed  airworthiness  directive 
(AD)  is  applicable  to  CFM  International 
(CFMI)  CFM56-2/-2A/-2B/-3/-3B/-3a 
-5  series  turbofan  engines.  Numerous 
first  production  low  pressure  turbine 
rotor  (LPTR)  stub  shafts  and  conical 
supports  were  machined  from  thick 
forgings.  Parts  machined  from  thick 
forgings  have  lower  metallurgical 
properties  than  ones  machined  from 
near  net  shape  forgings.  A  study 
performed  by  the  manufacturer  using 
updated  lifing  analyses  revealed  that 
these  parts  have  minimum  calculated 
low  cycle  fatigue  (LCF)  lives  which  are 
significantly  lower  than  published  LCF 
retirement  lives.  This  condition,  if  not 
corrected,  could  result  in  a  LCF  failure 
of  the  LPTR  stub  shaft  and  conical 
support,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFMI  CFM56- 
2  Service  Bulletin  (SB)  No.  72-728, 
Revision  2,  dated  December  21, 1994, 
CFMI  CFM56-2A  SB  No.  72-338,  dated 
November  25, 1993,  CFMI  CFM56-2H 
SB  No.  72-476,  dated  Eiocember  7, 1993, 
and  CFMI  CFM56-3/-3B/-3C  SB  No. 
72-695,  dated  November  25, 1993. 

These  SB’s  describe  procedures  for  the 
part  number  reidentification  of  LPTR 
stub  shafts  and  conical  supports. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  part  number  reidentification  of 
certain  LPTR  stub  shafts  and  conical 
supports,  and  reduction  of  the  LCF 
retirement  lives  for  these  reidentified 
parts.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
SB’s  described  previously. 

1110  FAA  estimates  that  41  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  0.25 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  prar  work  hour. 
Assuming  that  the  parts  cost  is 
proportional  to  the  reduction  of  the  L(')F 
retirement  lives,  the  required  parts 
would  cost  approximately  $6,687  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.N. 
operators  is  estimated  to  be  $274,782. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eftei;t< 
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on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 

Is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  munber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Elocket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International:  Docket  No.  95-ANE-15. 

Applicability:  CFM  International  (CFMI) 
CFM56-2/-2A/-2B/-3/-3B/-3C/-5  series 
turbofon  engines  installed  on,  but  not  limited 
to  Airbus  A3 20  series,  McDonnell  Douglas 
DC-8  series,  and  Boeing  737,  E-3,  E-6,  and 
KC-135  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (j)  to 


request  approval  fiom  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repiair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  low  cycle  fatigue  (LCF)  failure 
of  the  low  pressure  turbine  rotor  (LPTR)  stub 
shaft  and  conical  support,  which  could  result 
in  an  uncontained  engine  failure  and  damage 
to  the  aircraft,  accomplish  the  following: 

(a)  Reidentify  CFM56-2A  LPTR  stub  shafts. 
Part  Numbers  (P/N)  301-330-623-0  and  301- 
330-624-0,  with  Serial  Numbers  (S/N)  listed 
in  Table  2  of  CFMI  CFM56-2A  Service 
Bulletin  (SB)  No.  72-338,  dated  November 

25, 1993,  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-2A  SB  No.  72-338,  dated  November 

25. 1993,  at  the  next  piece-piart  expxisure  after 
the  effective  date  of  this  AD,  but  not  to 
exceed  6,400  cycles  since  new  (CSN). 

(b)  Reidentify  CFM56-2B  LPlTt  stub  shafts, 
P/N  301-330-618-0,  301-330-619-0,  301- 
330-623-0,  and  301-330-624-0,  with  S/N 
listed  in  Table  2  of  CFMI  CFM56-2B  SB  No. 
72-476,  dated  December  7, 1993,  in 
accordance  with  the  Accomplishment 
Instructions  of  CFMI  CFM56-2B  SB  No.  72- 
476,  dated  December  7, 1993,  at  the  next 
piece-part  exposure  after  the  effective  date  of 
this  AD,  but  not  to  exceed  8,300  CSN. 

(c)  Reidentify  CFM56-2  LJTTt  conical 
supports,  P/N  305-056-106-0,  305-056- 
109-0,  305-056-110-0,  and  305-056-111-0, 
with  S/N  listed  in  Table  1  of  CFMI  CFM56- 

2  SB  No.  72-728,  Revision  2,  dated  December 

21. 1994,  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-2  SB  No.  72-728,  Revision  2,  dated 
December  21, 1994,  at  the  next  piece-p>art 
exp>osiu»  after  the  effective  date  of  this  AD, 
but  not  to  exceed  18,000  CSN. 

(d)  Reidentify  CFM56-2A  LPTR  conical 
suppxirts,  P/N  305-  056-110-0  and  305-056- 
111-0,  with  S/N  listed  in  Table  1  of  CFMI 
CFM56-2A  SB  No.  72-338,  dated  November 
25, 1993,  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-2A  SB  No.  72-338,  dated  November 
25, 1993,  at  the  next  piece-p>art  expxisure  after 
the  effective  date  of  this  AD,  but  not  to 
exceed  5,700  CSN. 

(e)  Reidentify  CFM56-2B  LPTR  conical 
supports,  P/N  305-056-106-0,  305-056- 
109-0,  305-056-110-0,  and  305-056-111-0, 
with  S/N  listed  in  Table  1  of  CFMI  CFM56- 
2B  SB  No.  72-476,  dated  December  7, 1993, 
in  accordance  with  the  Accomplishment 
Instructions  of  CFMI  CFM56-2B  SB  No.  72- 
476,  dated  December  7, 1993,  at  the  next 
piece-part  expiosure  after  the  effective  date  of 
this  AD,  but  not  to  exceed  8,700  CSN. 

(f)  Reidentify  CFM56-3B/-3C  LPTR  stub 
shafts,  P/N  301-330-618-0,  301-330-619-0, 
301-330-623-0,  and  301-330-624-0,  with  S/ 
N  listed  in  Table  2  of  CFMI  CFM56-3/-3B/ 


-3C  SB  No.  72-695,  dated  November  25, 

1993,  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-695,  dated 
November  25, 1993,  as  follows: 

(1)  For  CFM56-3B  series  engines,  at  the 
next  piece-part  exposure  after  the  effective 
date  of  this  AD,  but  not  to  exceed  11,400 
CSN. 

(2)  For  CFM56-3C  series  engines,  at  the 
next  piece-part  exposure  after  the  effective 
date  of  this  AD,  but  not  to  exceed  7,900  CSN. 

(g)  Reidentify  CFM56-3/-3B/-3C  LPTR 
conical  suppxirts,  P/N  305-056-106-0,  305- 
056-109-0,  305-056-110-0,  and  305-056- . 
111-0,  with  S/N  listed  in  Table  1  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-695,  dated 
November  25, 1993,  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-695,  dated 
November  25, 1993,  as  follows: 

(1)  For  CFM56-3  series  engines,  at  the  next 
piece-part  exposure  after  the  effective  date  of 
this  AD,  but  not  to  exceed  12,100  CSN. 

(2)  For  CFM56-3B  series  engines,  at  the 
next  piece-part  exposure  after  the  effective 
date  of  this  AD,  but  not  to  exceed  9,300  CSN. 

(3)  For  CFM56-3C  series  engines,  at  the 
next  piece-part  exposure  after  the  effective 
date  of  this  AD,  but  not  to  exceed  5,700  CSN. 

(h)  Remove  from  service  CFM56-5  LPTR 
conical  support,  P/N  336-000-305-0,  prior  to 
accumulating  11,300  CSN. 

(i)  This  action  establishes  new  LCF 
retirement  lives  for  parts  reidentified  in 
accordance  with  paragraphs  (a)  through  (g)  of 
this  AD,  and  the  new  LCF  retirement  life 
noted  in  paragraph  (h)  of  this  AD,  which  are 
published  in  Chapter  05  of  the  applicable 
engine  shop  manual  (CFM56-2  CFMI- 
TP.SM.4,  CFM56-2A/-2B  CFMI-TP.SM.6, 
CFM56-3  CFMI-TP.SM.5,  and  CFM56-5 
CFMI-TP.SM.7). 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fiom  the  Engine 
Certification  Office. 

(k)  Spiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  opierate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
August  23, 1995. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  95-21770  Filed  8-31-95;  8:45  am] 
BILLING  CODE  4910-13-U 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  862, 866, 868, 870, 872, 
874, 876, 878,  880,  882,  884, 886, 888, 
890,  and  892 

[Docket  No.  9SN-0139] 

Medical  Devices;  Proposed 
Reclassification  and  Exemption  From 
Premarket  Notification  for  Certain 
Classified  Devices;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  July  28, 1995  (60  FR 
38902).  The  document  proposed  to 
reclassify  112  generic  types  of  class  II 
devices  into  class  I  based  on  nevir 
information  respecting  the  devices,  and 
exempt  the  112  generic  types  of  devices, 
along  with  12  already  classified  generic 
types  of  class  I  devices,  fiem  the 
requirement  of  premarket  notification, 
with  limitations.  The  document  weis 
published  vrith  some  errors.  This 
document  corrects  those  errors. 

DATES:  Submit  written  comments  by 
October  11, 1995.  For  the  devices  the 
-  agency  is  proposing  to  reclassify  into 
class  I  and  exempt  from  the  requirement 
of  premarket  notification,  FDA  is 
proposing  that  any  final  rule  that  may 
issue  based  on  this  proposed  rule 
become  effective  30  days  eifter  the  date 
of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melpomeni  K.  Jeffries,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
404),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-2186. 

In  FR  Doc.  95-18456,  appearing  on 
page  38902  in  the  Federal  Register  of 
Friday,  July  28, 1995,  the  following 
corrections  are  made: 

1.  On  page  38902,  in  the  third 
coliunn,  imder  the  DATES  caption,  in 
the  second  sentence,  “August  28, 1995” 
is  corrected  to  read  “30  days  after  the 
date  of  its  publication  in  the  Federal 
Register.” 

2.  On  page  38906,  in  the  first  column, 
in  Table  4.— ANESTHESIOLOGY 
DEVICES,  “868.1975  Water  Vapor 
Analyzer”  is  added  after  “868.1870  Gas 
volume  calibrator”. 


Dated:  August  28, 1995. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-21737  Filed  8-31-95;  8:45  am) 
BILLING  CODE  41«C^1-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[AD-FRL-5290-G] 

Clean  Air  Act  Proposed  Approval  of 
the  Federal  Operating  Permits 
Program;  San  Luis  Obispo  Air 
Pollution  Control  DistricL  California 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  interim 
approval  for  the  Fedex^  Operating 
Permits  Program  submitted  by  the 
California  Air  Resources  Board  on 
behalf  of  the  San  Luis  Obispo  Coimty 
Air  Pollution  Control  District  (San  Luis 
Obispo  or  District).  This  Program  was 
submitted  for  the  purpose  of  complying 
with  Federal  requirements  in  title  V  of 
the  Clean  Air  Act  which  mandates  that 
States  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  souirces. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  2, 1995. 

ADDRESS:  Comments  should  be 
addressed  to  Frances  Wicher,  Mail  Code 
A-5-2,  U.S.  Environmental  Protection 
Agency,  Region  IX,  Air  and  Toxics 
Division,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

Copies  of  the  District’s  submission 
and  other  supporting  information  used 
in  developing  the  proposed  interim 
approval  including  the  Technical 
Support  Document  are  available  for 
inspection  dvtring  normal  business 
hours  at  the  following  location: 
Operating  Permits  Section,  A-5-2,  Air 
and  Toxics  Division,  U.S.  EPA-Region 
IX,  75  Hawthorne  Street,  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Wicher,  (415)  744-1250, 
Operating  Permits  Section,  A-5-2,  Air 
and  Toxics  Division,  U.S.  EPA-Region 
IX,  75  Hawthorne  Street,  San  Francisco, 
California  94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  imder  title  V  of  the  Clean 
Air  Act  (“the  Act”)  as  amended  (1990), 
EPA  has  promulgated  rules  that  define 


the  minimmn  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  vrill 
approve,  oversee,  and  withdraw 
approval  of  State  operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992)).  These  rules  are  codified  at  40 
CFR  part  70.  Title  V  requires  States  to 
develop,  emd  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  of  receiving  the 
submission.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  hut  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  the  major  elements  of  San 
Luis  Obispo’s  title  V  operating  permit 
program  and  on  the  specific  elements 
that  must  be  corrected  to  meet  the 
minimum  requirements  of  part  70.  The 
full  program  submitt€d,  the  Technical 
Support  Document  (TSD),  which 
contains  a  detailed  analysis  of  the 
submittal,  and  other  relevant  materials 
are  available  for  inspection  as  part  of  the 
public  docket.  The  docket  may  be 
viewed  dxiring  regular  business  hoius  at 
the  address  listed  above. 

1.  Title  V  Program  Support  Materials 

San  Luis  Obispo’s  title  V  program  was 
submitted  by  the  California  Air 
Resources  Board  (GARB)  on  November 
15, 1993.  Additional  material  was 
submitted  by  GARB  on  May  23  and 
August  21, 1995  and  by  the  District  on 
February  18, 1994  and  May  3, 1995.  In 
submitting  the  District’s  title  V  program, 
GARB  requested  source  category-limited 
interim  approval  for  the  program 
because  ^lifomia  law  currently 
exempts  agricultural  sources  from  all 
permitting  requirements  including  title 
V.  The  District’s  submission  contains  a 
complete  program  description.  District 
implementing  and  supporting 
regulations,  application  and  reporting 
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forms,  and  other  supporting 
information.  In  addition,  CARB 
submitted  for  all  Districts  in  the  State  a 
single  Attorney  General’s  opinion.  State 
enabling  legislation,  and  certain  other 
information  regarding  State  law. 

EPA  reviewM  the  District’s  program 
to  assure  that  it  contains  all  the 
elements  required  by  §  70.4(b)  (elements 
of  the  initial  program  submission)  and 
has  foimd  the  program  complete 
pinsuant  to  §  70.4(e)(1)  in  a  letter  to  the 
CARB  on  January  13, 1994.  An 
implementation  agreement  is  currently 
being  developed  between  San  Luis 
Obispo  €uid  EPA. 

2.  Title  V  Operating  Permit  Regulations 
and  Program  Implementation 

The  rules  that  San  Luis  Obispo 
adopted  to  implement  its  title  V 
program  are  Rules  216  Federal  Part  70 
Permits  (adopted  October  26, 1993)  and 
Rules  217  Federal  Part  72  Permits 
(adopted  Mench  29, 1995).  Other  District 
rules  that  were  submitted  in  support  of 
the  District’s  title  V  program  are  Rules 
103  Conflicts  between  District,  State  and 
Federal  Rules  (no  date),  105  Definitions 
(revised  October  26, 1993),  107 
Breakdown  or  Upset  Conditions  and 
Emergency  Variances  (revised  March 
29, 1995),  201  Equipment  Not  Requiring 
a  Permit  (revised  November  5, 1991), 

206  Conditional  Approval  (revised 
November  5, 1991)  and  301—308  Fees 
(various  adoption  and  revision  dates).  ‘ 
These  rules,  along  with  the  authorities 
granted  the  District  imder  California 
State  law,  substantially  meet  the 
requirements  of  §§  70.2  (Definitions) 
and  70.3  (Applicability)  for 
applicability;  §  70.5(c)  (Standard 
application  form  and  required 
information)  for  criteria  that  define 
insignificant  activities  and  for  complete 
application  forms;  §§  70.4(b)(12) 

(Section  502(b)(10)  changes)  and  70.6 
(Permit  content)  for  permit  content 
including  operation^  flexibility;  §  70.7 
(Permit  issuance,  renewal,  reopenings, 
and  revisions)  for  public  participation, 
permit  issuance,  and  permit 
modifications;  §  70.9  (Fee  determination 
and  certification)  for  fees;  and  §  70.11 
for  enforcement  authority. 

EPA  has  identified  several  interim 
approval  issues  affecting  permit  content, 
permit  modifications  and  notice  to  the 
public  and  affected  states  that  must  be 
corrected  in  order  for  the  San  Luis 
Obispo  program  to  receive  full  approval. 


'  EPA  is  only  approving  those  portions  of  Rules 
105, 107, 206  and  301-308  that  are  necessary  to 
implement  the  District’s  title  V  program.  More 
specifically,  EPA  is  not  approving  the  emergency 
variance  provisions  of  Rule  107  B.  This  approval 
does  not  constitute  approval  under  any  other 
provisions  of  the  Act. 


'These  interim  approval  issues  are 
discussed  below  and  detailed  in  the 
TSD.  EPA  has  also  identified  in  the  TSD 
other  recommended  changes  that  are  not 
required  for  full  approval  but  would 
improve,  clarify,  or  strengthen  the 
District’s  title  V  program. 

a.  Variances 

"The  San  Luis  Obispo  District  Hearing 
Board  has  authority  to  issue  variances 
fi'om  requirements  imposed  by  State  and 
local  law.  See  California  Health  and 
Safety  Code  42350  et  seq.  and  District 
Rule  107  and  Regulation  VII.  In  the 
opinion  submitted  with  California 
operating  permit  programs,  California’s 
Attorney  ^neral  states  that  “(t)he 
variance  process  is  not  part  of  the  Title 
V  permitting  process  and  does  not  affect 
federal  enforcement  for  violations  of  the 
requirements  set  forth  in  a  Title  V 
permit.”  (Emphasis  in  original.) 

EPA  regards  State  and  District 
variance  provisions  as  wholly  external 
to  the  programs  submitted  for  approval 
imder  part  70  and  consequently  is 
proposing  to  take  no  action  on  these 
provisions  of  State  and  local  law.  EPA 
has  no  authority  to  approve  provisions 
of  state  law  that  are  inconsistent  with 
the  Act.  EPA  does  not  recognize  the 
ability  of  a  District  to  grant  relief  from 
the  duty  to  comply  with  a  federally- 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedmes  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised, 
consistent  with  part  70  permitting 
procedures,  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  revision  procedmes, 
the  schedule  of  compliemce  set  forth  in 
a  variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements 
notwithstemding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  'This  is  consistent  with 
§  70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  “shall  be 
supplemental  to.  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based.” 

b.  Permit  Content 
San  Luis  Obispo’s  permit  content 
requirements  are  foimd  in  sections  F. 
and  L.  of  Rule  216  and  in  the  District’s 
Part  70  Permit  Format.  The  Part  70 
Permit  Format  is  San  Luis  Obispo’s 
sample  permit  form  and  was  submitted 
as  part  of  the  District’s  title  V  program. 
The  regulatory  provisions  adequately 
address  nearly  all  of  the  part  70 
requirements;  however,  certain  elements 
(e.g.,  §§  70.6(a)(3)(ii)(A)  and 


70.6(a)(6)(i)),  are  addressed  or  more 
fully  detailed  only  in  the  Part  70  Permit 
Format.  Nothing  in  the  District’s 
program  requires  the  use  of  the  Part  70 
Permit  Format  for  every  permit  issued 
piirsuant  to  Rule  216.  EPA  is,  therefore, 
requiring,  as  a  condition  for  full 
approval,  that  San  Luis  Obispo  establish 
a  binding  requirement  that  the  Part  70 
Permit  Format  be  included  in  all  part  70 
permits  or  that  the  District  fully  address 
all  part  70  permit  content  requirements 
in  Rule  216. 

EPA  is  specifically  approving  the  Part 
70  Permit  Format  (dated  November  13, 
1993)  contained  in  Appendix  B-6  of  the 
District  November  15, 1993  submittal. 
Any  modifications  to  the  conditions 
established  in  this  Format  must  be 
approved  by  EPA.  Failure  to  include 
these  conditions  in  part  70  permits  will 
be  cause  for  EPA  to  object  to  a  District 
operating  permit.  See  §  70.8(c)(1). 

c.  insignificant  Activities 

Section  70.4(b)(2)  requires  States  to 
include  in  their  title  V  programs  any 
criteria  used  to  determine  insignificant 
activities  or  emission  levels  for  the 
purpose  of  determining  complete 
applications.  Section  70.5(c)  states  that 
an  application  for  a  part  70  permit  may 
not  omit  information  needed  to 
determine  the  applicability  of,  or  to 
impose,  any  applicable  reqviirement,  or 
to  evaluate  appropriate  fee  amoimts. 
Section  70.5(c)  also  states  that  EPA  may 
approve,  as  part  of  a  State  program,  a 
list  of  insignificant  activities  emd 
emissions  levels  which  need  not  be 
included  in  permit  applications.  Under 
part  70,  a  State  must  request  and  EPA 
must  approve  as  part  of  that  State’s 
program  any  activity  or  emission  level 
that  the  State  wishes  to  consider 
insignificant.  Part  70,  however,  does  not 
establish  appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circvunstances  of  the  part  70 
program  under  review. 

San  Luis  Obispo  submitted,  as  an 
insignificant  activities  list,  its  permit 
exemption  rule  (Rule  201)  which 
specifies  a  specific  list  of  activities  and, 
for  imlisted  activities,  an  emissions  cap 
of  2  Ib/day  (0.365  tons  per  yeair)  that 
will  be  considered  insignificant  in  the 
District’s  title  V  program.  Rule  201, 
however,  does  not  allow  any  activities 
that  are  subject  to  a  New  Somxie 
Performance  Standard  or  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  to  be  considered 
insignificant.  In  addition,  the  District 
submitted  an  emissions  analysis  of  its 
list  of  insignificant  activities. 
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San  Luis  Obispo  County  is  designated 
attainment  for  all  criteria  pollutants; 
therefore,  the  major  somx:e  threshold  for 
all  non-HAPs  regulated  air  pollutants  is 
100  tons  per  year  and,  for  HAPs,  10  tons 
per  year  for  a  single  HAP  and  25  tpy  for 
a  combination  of  HAPs.  The  District’s 
emissions  cap  for  insignificant  activities 
is  less  than  Vz  of  1  percent  of  the  major 
source  threshold  for  all  non-HAPs 
regulated  air  pollutants  and  less  than  5 
percent  of  the  major  source  threshold 
for  HAPs.  EPA  finds  these  levels  to  be 
insignificant  and  the  2  Ib/day  cap  to  be 
fully  approvable. 

EPA,  noAvever,  in  reviewing  the 
District  list  of  sp^ific  activities  did  find 
several  activities  that  are  potentially 
subject  to  a  imit-specific  applicable  , 
requirement.  Rule  201  M.I.  and  2. 
exempts  air  conditioning  and 
refiigeration  units  regardless  of  size. 

Such  imits,  if  they  have  a  charge  rate  of 
50  pounds  or  more  of  a  Class  I  or  II 
ozone-depleting  compounds,  would  be 
subject  to  applicable  requirements  and 
could  not  be  considered  insignificant. 

The  TSD  provides  a  details  review  of 
the  District’s  insignificant  activities  list. 
For  interim  approval,  EPA  is  relying  on 
San  Luis  Obispo’s  Rule  216  which 
requires  the  inclusion  in  each  permit 
application  of  a  list  of  all  activities  that 
are  insignificant  based  on  size  or 
production  rate  and  all  information 
necessary  to  determine  the  applicability 
of,  and  to  impose  applicable 
requirements.  For  ^11  program  approval 
San  Luis  Obispo  must  revise  its  list  of 
insignificant  activities  for  title  V 
permitting  as  discussed  in  section  B.2. 
of  this  notice. 

d.  Definition  of  Title  I  Modification 

The  San  Luis  Obispo  program  does 
not  explicitly  define  the  term  “title  I 
modification,’’  however,  the  program 
effectively  defines  the  term  to  mean 
“the  modification  does  not  involve  any 
addition,  deletion,  or  revision  to  a  part 
70  permit  condition  imder  section 
112(g)  of  Title  I  of  the  CAA,  or  under 
EPA  regulations  promulgated  pursuant 
to  Title  I  of  the  Q\A,  including  40  CFR 
parts  51,  52,  60,  61,  and  62.’’  See,  for 
example.  Rule  216  C.13.,  definition  of 
“Minor  Part  70  Permit  Modification.’’ 
While  this  effective  definition  is  broad 
enough  to  cover  minor  new  soiuce 
review  (minor  NSR)  changes  because  it 
includes  changes  under  parts  51  and  52, 
it  is  clear  fi-om  the  Program  Description 
that  the  District  does  not  intend  that 
minor  NSR  be  considered  a  title  I 
modification. 

In  an  August  29, 1994  rulemaking 
proposal,  EPA  explained  its  view  that 
the  better  reading  of  “title  I 
modifications’’  includes  minor  NSR. 


However,  the  Agency  solicited  public 
comment  on  whether  the  phrase  should 
be  interpreted  to  mean  literally  any 
change  at  a  soiuce  that  would  trigger 
permitting  authority  review  vmder 
regulations  approved  or  promulgated 
imder  title  I  of  the  Act.  (59  FR  44572, 
44573).  This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Clean  Air  Act. 

The  EPA  has  not  yet  taken  final  action 
on  the  August  29, 1994  proposal. 
However,  in  response  to  public 
comment  on  that  proposal,  the  Agency 
has  decided  that  the  definition  of  “title 
I  modifications’’  is  best  interpreted  as 
not  including  changes  reviewed  imder 
minor  NSR  programs.  'This  decision  was 
announced  in  a  June  20, 1995  letter 
fi'om  Mary  D.  Nichols,  EPA  Assistant 
Administrator  for  Air  and  Radiation,  to 
Congressman  John  D.  Dingell,  and  will 
be  included  in  a  supplemental 
rulemaking  proposal  that  will  be 
published  in  August,  1995.  Thus,  EPA 
expects  to  confirm  that  San  Luis 
Obispo’s  definition  of  “title  I 
modification’’  is  fully  consistent  with 
part  70. 

The  August  29, 1994  action  proposed 
to,  among  other  things,  allow  State 
programs  with  a  more  narrow  definition 
of  “title  I  modifications”  to  receive 
interim  approval  (59  FR  44572).  'The 
Agency  stated  that  if,  after  considering 
the  public  comments,  it  continued  to 
believe  that  the  phrase  “title  I 
modifications”  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  allow  states  with  a  neurower 
definition  to  be  eligible  for  interim 
approval.  If  EPA  does  conclude,  during 
this  rulemaking,  that  Title  I 
modifications  should  be  read  to  include 
minor  NSR,  it  will  implement  the 
interim  approval  option  spelled  out  in 
the  August  29, 1994  proposal. 

e.  Affected  State  Notification 

The  San  Luis  Obispo  program  neither 
defines  “affected  state”  nor  includes 
any  procedures  for  notifying  and 
dealing  with  comments  fi'om  affected 
states  as  required  by  §  70.2  “Affected 
state”,  §  70.8(b)  and  §  70.7(e)(2)(ii).  In  its 
program  submittal,  the  District  argued 
that  it  need  not  include  these 
procedures  because  its  location  (on  the 
coastline  in  the  middle  of  California) 
precludes  emissions  from  its  sources 
from  affecting  any  other  states.  EPA 
would  agree  with  this  position  if  the 
definition  of  “affected  state”  was  not 
being  revised  to  include  tribal 
governments  that  request  treatment  as 
affected  states.  Because  there  are  tribal 


lands  that  could  qualify  as  affected 
states  for  San  Luis  Obispo,  the  District 
may  in  the  future  need  to  have  affected 
state  notification  and  response 
procedures  in  its  title  V  program. 

EPA  has  not  finalized  the  rulemaking 
that  will  allow  tribal  governments  to 
seek  affected  state  status.  EPA  is 
proposing,  as  an  interim  approval  issue 
for  the  District,  that  Rule  216  be  revised 
to  define  and  provide  for  giving  notice 
to  and  responding  to  comments  firom 
affected  states.  Since  it  remains 
uncertain  whether  any  tribes  will  seek 
affected  state  status  for  the  Scm  Luis 
Obispo  District,  EPA  is  proposing  as  an 
alternative  that  the  District  may  satisfy 
the  interim  approval  issue  by  making  a 
commitment  to:  (1)  Initiate  nile 
revisions  upon  being  notified  by  EPA  of 
an  application  by  a  tribe  for  state  status, 
and  (2)  provide  affected  state  notice  to 
tribes  upon  their  filing  for  state  status 
(i.e.,  prior  to  San  Luis  Obispo’s  revising 
Rule  216  to  incorporate  affected  state 
notice  procedures). 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submission  must  contain  either 
a  detailed  demonstration  of  fee 
adequacy  or  a  demonstration  that 
aggregate  fees  collected  fi'om  title  V 
sources  meet  or  exceed  $25  per  ton  of 
emissions  per  year  (adjusted  from  1989 
by  the  Consumer  Price  Index  (CPI)).  The 
$25  per  ton  amount  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  “presumptive 
minimum,”  (§  70.9(b)(2)(i)). 

San  Luis  Obispo  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration  in  order  to  show  fee 
adequacy  and  meet  the  requirements  of 
§  70.9  (Fee  determination  and 
certification).  San  Luis  Obispo’s  existing 
fee  schedule  (Rules  301-308)  requires 
title  V  facilities  to  pay  £Ui  amount 
equivalent  to  $61  per  ton  in  annual 
operating  fees  (1991  figures).  This 
amount  is  well  over  the  $25  per  ton  per 
year  (CPI  adjusted  from  1989) 
presumptive  minimum. 

San  Luis  Obispo  determined  its  fee 
level  at  the  $61  per  ton  equivalent 
amount  by  assessing  its  1991  fee 
revenue  euid  costs,  and  the  additional 
costs  posed  by  title  V.  San  Luis  Obispo 
is  prepared  to  increase  fees,  as  needed, 
to  reflect  actual  program 
implementation  costs. 
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4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  Commitments  for 
Section  112  Implementation 

San  Luis  Obispo  has  demonstrated  in 
its  title  V  program  submission  adequate 
legal  authority  to  implement  and 
enforce  all  section  112  reqiiirements 
through  the  title  V  permit.  This  legal 
authority  is  contained  in  the  State  of 
California  enabling  legislation  and  in 
regulatory  provisions  defining 
“federally  enforceable  requirements” 
and  stating  that  the  permit  must 
incorporate  all  applicable  requirements. 
EPA  has  determined  that  this  legal 
authority  is  sufficient  to  allow  San  Luis 
Obispo  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements.  For  further  discussion  on 
the  District’s  legal  authority,  please  refer 
to  the  TSD  accompanying  this 
rulemaking  and  the  April  13, 1993 
guidance  memorandvun  titled  “Title  V 
Program  Approval  Criteria  for  Section 
112  Activities,”  signed  by  John  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  EPA. 

b.  Authority  for  Title  IV  (Acid  Rain) 
Implementation 

On  May  23, 1995,  CARB  submitted  on 
behalf  of  San  Lviis  Obispo,  the  District’s 
rule  Rule  217  Federal  Part  72  Permits 
(adopted  March  29, 1995).  Rule  217 
incorporates  by  reference  40  CFR  part 
72  (Acid  Rain)  Permit  Regulation  and 
provides  the  District  adequate  authority 
to  issue  permits  to  afiected  acid  rain 
sources  under  title  IV. 

B.  Proposed  Action 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  CARB  on  behalf 
of  the  San  Luis  Obispo  Coimty  Air 
Pollution  Control  District  on  November 
15, 1993,  and  supplemented  on 
February  18, 1994,  and  May  3,  May  23 
and  August  21, 1995.  If  EPA  were  to 
finalize  this  proposed  interim  approval, 
it  would  extend  for  two  years  following 
the  effective  date  of  final  interim 
approval,  and  could  not  be  renewed. 
During  the  interim  approval  period,  San 
Luis  Obispo  would  be  protected  from 
sanctions,  and  EPA  would  not  be 
obUgated  to  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
the  District.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one-year  time  period  for  submittal  of 
permit  applications  by  subject  soiuces 
begins  upon  the  effective  date  of  interim 
approval,  as  does  the  three-year  time 


period  for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
the  District  failed  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  six  months  before  expiration  of 
the  interim  approval,  EPA  would  start 
an  18-month  clock  for  mandatory 
sanctions.  If  San  Lvus  Obispo  then  failed 
to  submit  a  corrective  program  that  EPA 
foimd  complete  before  the  expiration  of 
that  18-month  period,  EPA  would  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which 
would  remain  in  effect  vmtil  EPA 
determined  that  the  District  had 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program.  Moreover, 
if  the  Administrator  foimd  a  lack  of 
good  faith  on  the  part  of  the  District, 
both  s€mctions  imder  section  179(b) 
would  apply  after  the  expiration  of  the 
18-month  period  vmtil  the 
Administrator  determined  that  the 
District  had  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sanction,  the  District  still  had 
not  submitted  a  corrective  program  that 
EPA  fovmd  complete,  a  second  sanction 
would  be  reqvured. 

If,  following  final  interim  approval, 
EPA  were  to  ffisapprove  San  Luis 
Obispo’s  complete  corrective  program, 
EPA  would  be  required  to  apply  one  of 
the  section  179(b)  sanctions  on  the  date 
18  months  after  the  effective  date  of  the 
disapproval,  imless  prior  to  that  date  the 
District  had  submitted  a  revised 
program  and  EPA  had  determined  that 
it  corrected  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  fovmd  a  lack  of  good 
faith  on  the  part  of  the  District,  both 
sanctions  vmder  section  179(b)  would 
apply  after  the  expiration  of  the  18- 
month  period  vmtil  the  Administrator 
determined  that  the  District  had  come 
into  compliance.  In  all  cases,  if,  six 
months  after  EPA  applied  the  first 
sanction,  San  Luis  Obispo  had  not 
submitted  a  revised  program  that  EPA 
had  determined  corrected  the 
deficiencies  that  prompted  disapproval, 
a  second  sanction  would  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  district  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 

Moreover,  if  EPA  has  not  granted  hill 
approval  to  a  District  title  V  operating 
permits  program  by  the  expiration  of  an 
interim  approval  and  that  expiration 
occurs  after  November  15, 1995,  EPA 
must  pronlulgate,  administer  and 
enforce  a  federal  permits  program  for 


that  district  upon  interim  approval 
expiration. 

2.  Interim’ Approval  Issues  for  San  Luis 
Obispo’s  Title  V  Operating  Permits 
Program 

If  EPA  finalizes  this  interim  approval, 
San  Luis  Obispo  must  make  the 
following  changes,  or  changes  that  have 
the  same  effect,  to  receive  Ml  approval: 

(1)  Remove  any  activities  fi'om  the 
District’s  list  of  insignificant  activities 
that  are  subject  to  a  vmit-specific 
applicable  requirement.  See 

§§  70.4(b)(2)  and  70.5(c). 

(2)  Revise  the  definitions  of  “Minor 
Part  70  Permit  Modification”  in  Rule 
216  C.13,  to  ensvuo  that  significant 
^£mges  to  existing  monitoring  permit 
terms  or  conditions,  rather  than  just 
relaxations  of  existing  monitoring  terms, 
are  processed  as  significant  permit 
moffifications.  See  §  70.7(e)(4). 

(3)  Revise  Rule  216  J.l.b.  to  include 
notice  “by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public.”  See  §  70.7(h)(1). 

(4)  Revise  Rule  216  H.l.a.4.  and  L.l.e. 
to  ftirther  limit  the  types  of  significant 
permit  modifications  that  may  be 
operated  prior  to  receiving  a  final  part 
70  permit  revision  to  only  those 
modifications  that  are  subject  to  section 
112(g)  or  required  to  have  a  permit 
vmder  title  I,  parts  C  and  D  of  the  Act 
and  that  are  not  otherwise  prohibited  by 
an  existing  part  70  permit.  See 
§70.5(a)(l)(ii). 

(5)  Revise  Rule  216  to  establish  a 
binding  requirement  that  the  Part  70 
Permit  Format  will  be  included  in  all 
part  70  permits  or  revise  Rule  216  to 
fully  address  all  part  70  permit  content 
requirements  within  the  Rule.  See 
§70.6. 

(6)  Revise  Rule  216  to  define  and 
provide  for  giving  notice  to  and 
responding  to  comments  fi-om  affected 
states.  Alternatively,  San  Luis  Obispo 
may  make  a  commitment  to:  (1)  Initiate 
rule  revisions  upon  being  notified  by 
EPA  of  an  application  by  a  tribe  for  state 
status,  and  (2)  provide  affected  state 
notice  to  tribes  upon  their  filing  for  state 
status  (i.e.,  prior  to  revising  Rule  216  to 
incorporate  affected  state  notice 
proc^ures).  See  §§  70.2  “Affected 
state,”  70.7(e)(2)(iii),  emd  70.8(b). 

(7)  Limit  the  exemption  in  Rule  216 
D.4  for  solid  waste  incineration  units 
required  to  obtain  a  permit  pursuant  to 
section  3005  of  the  Sohd  Waste  Disposal 
Act  to  those  vmits  that  are  not  a  major 
sovuce.  Section  70.3(b)  states  that  all 
major  sovirces,  affected  sources  (acid 
rain  sources),  and  solid  waste 
incinerators  regulated  pursuant  to 
section  129(e)  of  the  CAA  may  not  be 
exempted  from  title  V  permitting. 
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Although  section  129(g)(1)  of  the  CAA 
exempts  solid  waste  incineration  units 
subject  to  section  3005  of  the  Solid 
Waste  Disposal  Act  from  regulation 
imder  section  129,  these  imits  are  still 
subject  to  title  V  and  part  70  if  they  are 
also  major  sources.  See  §  70.3(a)(1). 

(8)  Revise  Rule  216  H.4.  to  require 
that  the  permittee  keep  records 
describing  non-federal  minor  changes 
(e.g.,  off-permit  changes)  and  the 
emissions  resulting  firom  these  changes. 
See  §  70.4(b)(14)(iv). 

3.  California  Enabling  Legislation — 
Legislative  Source  Category  Limited 
Interim  Approval  Issue 

Because  California  State  law  ciurently 
exempts  agricultural  production  sources 
from  permit  requirements,  CARB  has 
requested  source  category-limited 
interim  approval  for  ^1  California 
districts.  EPA  is  proposing  to  grant 
source  category-limited  interim 
approval  to  the  operating  permits 
program  submitted  by  CARB  on  behalf 
of  San  Luis  Obispo  on  November  15, 
1993.  In  order  for  this  program  to 
receive  full  approval  (and  to  avoid  a 
disapproval  upon  the  expiration  of  this 
interim  approval),  the  Health  and  Safety 
Code  must  be  revised  to  eliminate  the 
exemption  of  agricultural  production 
sources  from  the  requirement  to  obtain 
a  title  V  permit.  Once  the  California 
statute  has  revised,  the  District  must 
also  revise  its  permit  exemption  rules  to 
eliminate  any  blanket  exemption 
granted  agricultural  sources. 

The  above  described  program  and 
legislative  deficiencies  must  be 
corrected  before  San  Luis  Obispo  can 
receive  full  program  approval.  For 
additional  i^ormation,  please  refer  to 
the  TSD,  which  contains  a  detailed 
analysis  of  San  Luis  Obispo’s  operating 
permits  program  and  CaUfomia’s 
enabling  legislation. 

4.  District  Preconstruction  Permit 
Program  Implementing  Section  112(g) 

The  EPA  has  published  an 
interpretive  notice  in  the  Federal 
Register  regarding  section  112(g)  of  the 
Act  (60  FR  8333,  February  14, 1995). 

The  revised  interpretation  postpones  the 
effective  date  of  section  112(g)  until 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The 
interpretive  notice  explains  that  EPA  is 
considering  whether  die  effective  date 
of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
federal  rule  so  as  to  allow  States  time  to 
adopt  rules  implementing  the  federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
vmtil  EPA  provides  for  such  an 


60,  No.  170  /  Friday,  September  1,  1995  /  Proposed  Rules 


additional  postponement  of  section 
112(g),  San  Luis  Obispo  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
federal  section  112(g)  rule  and  adoption 
of  implementing  District  regulations. 

For  this  reason,  EPA  is  proposing  to 
approve  the  use  of  San  Luis  Obispo’s 
preconstruction  review  program  as  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period  between 
promulgation  of  the  section  112(g)  rule 
and  adoption  by  San  Luis  Obispo  of 
rules  specifically  designed  to  implement 
section  112(g).  However,  since  the  sole 
purpose  of  this  approval  is  to  confirm 
that  the  District  has  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period,  the  approval  itself 
will  be  without  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  there 
will  be  no  transition  period.  The  EPA  is 
limiting  the  duration  of  this  proposed 
approval  to  12  months  following 
promulgation  by  EPA  of  the  section 
112|g)  rule. 

5.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  appl^  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  state  program 
contain  adequate  authorities,  adequate 
resomces  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  imder  part 
70.  Therefore,  EPA  is  also  proposing  to 
grant  approval  imder  section  112(1)(5) 
and  40  CFR  part  63.91  of  San  Luis 
Obispo’s  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated.  California  Health  and 
Safety  Code  section  39658  provides  for 
automatic  adoption  by  CA^  of  section 
112  standards  upon  promulgation  by 
EPA.  Section  39666  of  the  Health  and 
Safety  Code  requires  that  districts  then 
implement  and  enforce  these  standards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
section  39658,  San  Luis  Obispo  will 
have  the  authority  necessary  to  accept 
delegation  of  these  standards  without 
further  regulatory  action  by  the  District. 
The  details  of  this  mechanism  and  the 
means  for  finaUzing  delegation  of 
standards  will  be  set  forth  in  a 
Memorandum  of  Agreement  between 
San  Luis  Obispo  and  EPA,  expected  to 
be  completed  prior  to  approval  of  the 
District’s  section  112(1)  program  for 
delegation  of  unchanged  federal 
standards.  This  program  appUes  to  both 
existing  and  future  standards  but  is 


limited  to  sources  covered  by  the  part 
70  program. 

m.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  District’s 
submittal  and  other  information  relied 
upon  for  the  proposed  interim  approval 
are  contained  in  a  docket  maintained  at 
the  EPA  Regional  Office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  October  2, 
1995. 

B.  Executive  Order  12866 

'The  Office  of  Management  and  Budget 
has  exempted  this  action  fi-om  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  miUion  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
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aggregate,  or  to  the  private  sector.  This 
federd  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Sub|ects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedvire. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 
Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  21, 1995. 

Felicia  Marcus, 

Regional  Administrator. 

(FR  Doc.  95-21761  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  a6eO-«0-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  649, 650,  and  651 

[Docket  No.  950824215-6217-02;  i.D. 
050295B] 

RIN  0648-AH37 

American  Lobster  Fishery,  Framework 
Adjustment  1;  Atiantic  Sea  Scailop 
Fishery,  Framework  Adjustment  3; 
iv'orttieast  Muitispecies  Fishery, 
Framework  Adjustment  7;  Vessel 
Ownership  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Ocecinic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  meastires 
contained  in  Framework  Adjustment  1 
to  the  American  Lobster  Fishery 
Management  Plan  (FMP),  Framework 
Adjustment  3  to  the  Atlantic  Sea 
Scallop  FMP,  and  Freunework 
Adjustment  7  to  the  Northeast 
Multispecies  FMP.  These  framework 
adjustments  would  revise  a  provision  in 
each  of  the  FMPs  that  requires  all 
permit  applicants  to  own  a  fishing 
vessel  at  the  time  they  apply  for  or 
renew  a  Federal  limited  access  permit. 
This  proposed  action  would  allow 
certain  applicants  who  have  owned 
vessels  that  meet  the  various  limited 
access  permit  qualifrcation  criteria,  but 
who  do  not  currently  own  a  vessel,  to 
preserve  their  eligibility  to  apply  for  a 
limited  access  nemiit  for  »  replaremer.t 


vessel  in  subsequent  years  by  obtedning 
a  Confirmation  of  Permit  History. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  15, 1995. 

ADDRESSES:  Comments  on  the  proposed 
rule  or  supporting  documents  should  be 
sent  to  Dr.  Andrew  A.  Rosenberg, 
Regional  Director,  Northeast  Region, 
NMFS,  1  Blackburn  Drive,  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  “Conunents  on  Proposed 
Framework  Adjustments  to  Vessel 
Ownership  Requirements.” 

Copies  of  the  Framework 
Adjustments,  Amendment  5  to  the 
American  Lobster  FMP,  Amendment  4 
to  the  Atlantic  Sea  Scallop  FMP,  and 
Amendment  5  to  the  Northeast 
Multispecies  FMP,  including  regulatory 
impact  reviews,  initial  regulatory 
flexibility  analyses,  and  ^al 
supplemental  environmental  impact 
statements  are  available  upon  request 
from  Douglas  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906-1097;  telephone: 
617-231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
508-281-9272. 

SUPPLEMENTARY  INFORMATION: 

Background  * 

In  1994,  NMFS  implemented  major 
amendments  developed  by  the  New 
England  Fishery  Management  Coimcil 
(Council)  to  the  FMPs  for  the  Atlantic 
sea  scallop,  northeast  multispecies  and 
the  American  lobster  fisheries.  These 
amendments,  which  were  intended  to 
address  overfishing  in  these  fisheries, 
implemented  measvires  that  limited 
access  to  these  fisheries  based  upon 
historical  participation. 

NMFS  partially  implemented 
Amendment  4  to  the  Atlantic  Sea 
Scallop  FMP  (January  19, 1994,  59  FR 
2757)  {uid  Amendment  5  to  the 
Northeast  Multispecies  FMP  on  March 
1, 1994  (59  FR  9872).  Most  of  the 
measures  remaining  became  efiective  on 
May  1, 1994  (59  FR  22760,  May  3, 

1995).  NMFS  implemented  the 
approved  sections  of  Amendment  5  to 
the  American  Lobster  FMP  on  Jvme  21, 
1994  (59  FR  31938). 

Under  cwrent  regulations  for  the 
Atlantic  sea  scallop  and  northeast 
multisptecies  fisheries,  to  be  eligible  to 
obtain  a  Federal  limited  access  permit 
in  1994,  an  applicant  had  to  have 
owned  a  vessel  that  qualified  under  the 
limited  access  cnteria  for  each 
respective  fishery.  In  addition,  an 
applicant  had  to  obtain  a  permit  in  1994 
to  be  eligible  to  renew  a  limited  access 


permit  in  futiue  years.  Current 
regulations  for  the  American  lobster 
fishery  are  the  same,  with  the  exception 
that  the  qualifying  year  is  1995.  These 
requirements  represent  a  continuation 
of  preexisting  permit  requirements. 

Under  a  limited  access  permit  system, 
however,  this  situation  poses  a  potential 
problem  for  anyone  who  does  not  own 
a  fishing  vessel  at  the  time  he  or  she 
applies  for,  or  renews,  a  limited  access 
permit.  This  includes  anyone  who  sold 
or  transferred  a  vessel  and  retained  the 
permit  and  fishing  history,  but  did  not 
buy  a  new  vessel  in  time  to  apply  for  an 
initial  Atlantic  sea  scallop  or  northeast 
multispecies  permit  during  the  1994 
calendar  year,  or,  in  the  case  of 
American  lobster,  during  the  1995 
calendar  year. 

In  developing  Amendment  5  to  the 
American  Lobster  FMP,  Amendment  4 
to  the  Atlantic  Sea  Scallop  FMP,  and 
Amendment  5  to  the  Northeast 
Multispecies  FMP,  the  Council  adopted 
the  poUcy  that  vessel  owners  should  not 
be  required  to  continue  to  fish  their 
vessels  to  be  eUgible  to  obtain  or  renew 
limited  access  permits.  The  Coimcil  did 
not  intend  to  force  vessels  to  remain 
active  in  currently  overfished  fisheries 
to  retain  fishing  rights  for  the  future,  but 
it  did  not  explicitly  address  the  issue  of 
vessel  ownership  as  a  requirement  to 
obtain  a  permit  rmder  the  various  FMP 
amendments.  Therefore,  current 
regulations  contradict  the  Council’s 
intent  not  to  require  vessels  to  remain 
active  in  a  limited  access  fishery. 

Proposed  Adjustment 

To  address  this  problem,  the  Council 
has  requested  NMFS  to  implement  this 
proposed  action,  which  would  allow  an 
applicant  who  has  owned  a  vessel  that 
meets  the  various  limited  access  permit 
qualification  criteria,  but  who  does  not 
own  a  vessel  at  the  time  of  application, 
to  preserve  his  or  her  right  to  qualify  for 
a  Federal  limited  access  permit  for  a 
replacement  vessel  in  subsequent  years 
in  the  Atlantic  sea  scallop  and  northeast 
multispecies  fisheries,  and  in  the 
American  lobster  fishery.  Qualified 
applicants  would  be  allowed  to  apply 
for  a  Confirmation  of  Permit  History, 
and  would  need  to  apply  for  such 
€mnually,  to  preserve  the  permit  and 
fishing  history  of  the  qualifying  vessel. 

Comments  and  Respon.ses 

The  Council  has  discussed  and  heard 
public  comment  on  this  issue  for  several 
years  during  the  development  of  the 
amendments  to  the  Northeast 
Multispecies  and  Atlantic  Sea  Scedlop 
FMPs.  More  recently,  this  problent  was 
discussed  at  the  September  21-22, 1994. 
Council  meeting,  at  which  time  the 
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Council  initiated  this  combined 
framework  action.  The  public  was 
notified  of  this  Council  meeting,  and  of 
the  final  Coimcil  meeting  held  on 
October  28-29, 1994,  at  which  time  this 
action  was  discussed.  No  public 
comments  were  received.  This  proposed 
rule  provides  the  public  with  an 
additional  opportunity  to  comment. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significemt  under 
E.0. 12866. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  that  has  been 
approved  by  the  Office  of  Management 
and  Budget  imder  OMB  Control  Niunber 
0648-0202.  The  public  reporting  burden 
for  completing  an  application  for  a 
Confirmation  of  Permit  History  is 
estimated  at  0.5  hoims  per  response. 

This  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  (Attention: 
NOAA  Desk  Officer). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  would  not:  (1)  Result  in  a 
change  in  annual  gross  revenues  of  more 
than  5  percent;  or  (2)  increase  annual 
compliance  costs  for  small  entities  by 
more  than  5  percent  and  would  not 
increase  compliance  costs  for  small 
entities  compared  to  large  entities. 

List  of  Subjects 

50  CFR  Part  649 

Fisheries. 

50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  August  28, 1995. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Parts  649,  650,  and 
651  are  proposed  to  be  amended  as 
follows: 

PART  649— AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  « 

2.  In  §  649.4,  paragraph  (b)(l)(iv)  is 
added  to  read  as  follows: 

§  649.4  Vessel  permits. 

*  *  * 

*  *  * 

(iv)  Confirmation  of  Permit  History. 
Notwithstanding  emy  other  provisions  of 
this  part,  a  person  who  does  not 
currently  own  a  fishing  vessel,  but  who 
has  owned  a  qualifying  vessel  that  has 
sunk,  been  destroyed,  or  transferred  to 
another  person,  may  apply  for  and 
receive  a  Confirmation  of  Permit  History 
if  the  fishing  and  permit  history  of  such 
vessel  has  been  retained  lawfully  by  the 
applicant.  To  be  eligible  to  obtain  a 
Confirmation  of  Permit  History,  the 
applicant  must  show  that  the  qualifying 
vessel  meets  the  eligibility 
requirements,  as  applicable,  in  this  part. 
Issuance  of  a  valid  and  current 
Confirmation  of  Permit  History 
preserves  the  eligibility  of  the  applicant 
to  apply  for  or  renew  a  limited  access 
permit  for  a  replacement  vessel  based 
on  the  qualifying  vessel’s  fishing  and 
permit  history  at  a  subsequent  time, 
subject  to  the  replacement  provisions 
specified  at  §  649.4.  A  Confirmation  of 
Permit  History  must  be  applied  for  and 
received  on  an  annual  basis  in  order  for 
the  applicant  to  preserve  the  fishing 
rights  and  limited  access  eligibility  of 
the  qualifying  vessel.  If  fishing 
privileges  have  been  assigned  or 
allocated  previously  under  this  part 
based  on  the  qualifying  vessel’s  fishing 
and  permit  history,  the  Confirmation  of 
Permit  History  also  preserves  such 
fishing  privileges.  Any  decision 
regarding  the  issuance  of  a  Confirmation 
of  Permit  History  for  a  qualifying  vessel 
that  has  applied  for  or  l»en  issued 
previously  a  limited  access  permit 
under  this  part  is  a  final  agency  action 
subject  to  judicial  review  under  5  U.S.C. 
704.  Applications  for  a  Confirmation  of 
Permit  History  shall  be  accepted  by  the 
Regional  Director  on  or  before  December 
31, 1995.  For  subsequent  years, 
applications  must  be  received  by  the 
end  of  the  calendar  year  in  which  the 
Confirmation  of  Permit  History  expires. 


Information  requirements  for  the 
Confirmation  of  Permit  History 
application  shall  be  the  same  as  those 
for  a  limited  access  permit  with  emy 
request  for  information  about  the  vessel 
being  applicable  to  the  qualifying  vessel 
that  has  been  sunk,  destroyed,  or 
transferred.  Vessel  permit  applicants 
who  hold  a  Confirmation  of  Permit 
History  tmd  who  wish  to  obtain  a  vessel 
permit  for  a  replacement  vessel  based 
upon  the  previous  vessel  history  may  do 
so  pursuant  to  paragraph  (b)  of  this 
section. 

***** 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

3.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  650.4,  the  introductory  text  is 
revised  and  paragraph  (a)(l)(iv)  is  added 
to  read  as  follows: 

§650.4  Vessel  permits. 

Any  vessel  of  the  United  States  that 
fishes  for,  possesses,  or  lands  per  trip 
Atlantic  sea  scallops  in  quantities 
greater  than  40  lb  (18.14  kg)  shucked 
scallops  or  5  bushels  (176.2  1)  in-shell, 
except  vessels  that  fish  exclusively  in 
state  waters  for  sea  scallops,  must  have 
been  issued  and  carry  on  board  a  valid 
limited  access  scallop  permit  or  a  valid 
general  scallop  permit,  issued  imder 
this  section. 

(a)  *  *  * 

(1)  •  *  * 

(iv)  Confirmation  of  Permit  History. 
Notwithstanding  any  other  provisions  of 
this  part,  a  person  who  does  not 
currently  own  a  fishing  vessel,  but  who 
has  oAvned  a  qualifying  vessel  that  has 
sunk,  been  destroyed,  or  transferred  to 
another  person,  may  apply  for  and 
receive  a  Confirmation  of  Permit  History 
if  the  fishing  and  permit  history  of  such 
vessel  has  been  retained  lawfully  by  the 
applicant.  To  be  eligible  to  obtain  a 
Confirmation  of  Permit  History,  the 
applicant  must  show  that  the  qualifying 
vessel  meets  the  eligibility 
requirements,  as  applicable,  in  this  part. 
Issuance  of  a  valid  and  cmrent 
Confirmation  of  Permit  History 
preserves  the  eligibility  of  the  applicant 
to  apply  for  or  renew  a  limited  access 
permit  for  a  replacement  vessel  based 
on  the  qualifying  vessel’s  fishing  and 
permit  history  at  a  subsequent  time, 
subject  to  the  replacement  provisions 
specified  at  §  650.4.  A  Confirmation  of 
Permit  History  must  be  applied  for  and 
received  on  an  annual  basis  in  order  for 
the  applicant  to  preserve  the  fishing 
rights  and  limited  access  eligibility  of 
the  qualifying  vessel.  If  fishing 


(b) 

(1) 
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privileges  have  been  assigned  or 
allocated  previously  under  this  part 
based  on  die  qualifying  vessel’s  fishing 
and  permit  history,  the  Confirmation  of 
Permit  History  also  preserves  such 
fishing  privileges.  Any  decision 
regarding  the  issuance  of  a  Confirmation 
of  Permit  History  for  a  qualifying  vessel 
that  has  applied  for  or  been  issued 
previously  a  limited  access  permit 
imder  this  part  is  a  final  agency  action 
subject  to  judicial  review  imder  5  U.S.C. 
704.  Applications  for  a  Confirmation  of 
Permit  History  shall  be  accepted  by  the 
Regional  Director  on  or  before  30  days 
after  publication  of  the  final  rule.  For 
subsequent  years,  such  applications 
must  be  received  by  the  end  of  the 
calendar  year  in  which  the  Confirmation 
of  Permit  History  expires.  Information 
requirements  for  the  Confirmation  of 
Permit  History  application  shall  be  the 
same  as  those  for  a  limited  access 
permit  with  any  request  for  information 
about  the  vessel  being  applicable  to  the 
qualifying  vessel  that  has  been  sunk, 
destroyed  or  transferred.  Vessel  permit 
applicants  who  hold  a  Confirmation  of 
Permit  History  and  who  wish  to  obtain 
a  vessel  permit  for  a  replacement  vessel 
based  upon  the  previous  history  may  do 
so  pursuant  to  paragraph  (a)  of  this 
section. 


PART  651~NORTHEAST 
MULTISPECIES  FISHERY 

5.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  In  §  651.4,  paragraph  (a) 
introductory  text  is  revised  and 
paragraph  (a)(l)(iv)  is  added  to  read  as 
follows: 


§651.4  Vessel  permits. 
***** 

(a)  Limited  access  multispecies 
permits.  Beginning  on  May  1, 1994,  any 
vessel  of  the  United  States  that 
possesses  or  lands  more  than  the 
possession  limit  of  regulated  species 
specified  imder  §  651.27(a),  except 
vessels  fishing  with  fewer  than  4,500 
hooks  that  have  been  issued  a  hook- 
gear-only  permit  as  specified  in 
paragraph  (b)  of  this  section,  vessels 
fishing  for  regulated  species  exclusively 
in  state  waters,  and  recreational  fishing 
vessels,  must  have  been  issued  and 
carry  on  board  a  valid  Federal  limited 
access  multispecies  permit,  or  an 
authorizing  letter  issued  under 
paragraph  (a](8)(v)  of  this  section.  To 
qualify  for  a  limited  access  multispecies 
permit,  a  vessel  must  meet  the  following 
criteria,  as  applicable: 

(1)  *  *  * 

(iv)  Confirmation  of  Permit  History. 
Notwithstanding  any  other  provisions  of 
this  part,  a  person  who  does  not 
currently  own  a  fishing  vessel,  but  who 
has  owned  a  qualifying  vessel  that  has 
simk,  been  destroyed,  or  transferred  to 
another  person,  may  apply  for  and 
receive  a  Confirmation  of  Permit  History 
if  the  fishing  and  permit  history  of  such 
vessel  has  been  retained  lawfuUy  by  the 
applicant.  To  be  eligible  to  obtain  a 
Confirmation  of  Permit  History,  the 
applicant  must  show  that  the  qualifying 
vessel  meets  the  eligibility 
requirements,  as  applicable,  in  this  part. 
Issuance  of  a  valid  and  current 
Confirmation  of  Permit  History 
preserves  the  eligibility  of  the  applicant 
to  apply  for  or  renew  a  limited  access 
permit  for  a  replacement  vessel  based 
on  the  qualifying  vessel’s  fishing  and 
permit  Mstory  at  a  subsequent  time. 


subject  to  the  replacement  provisions 
specified  at  §  651.4.  A  Confirmation  of 
Permit  History  must  be  applied  for  and 
received  on  an  annual  basis  in  order  for 
the  applicant  to  preserve  the  fishing 
rights  and  limited  access  eligibility  of 
the  qualifying  vessel.  If  fishing 
privileges  have  been  assigned  or 
allocated  previously  under  this  part 
based  on  the  qualifying  vessel’s  fishing 
and  permit  history,  the  Confirmation  of 
Permit  History  also  preserves  such 
fishing  privileges.  Any  decision 
regarding  the  issuance  of  a  Confirmation 
of  Permit  History  for  a  qualifying  vessel 
that  has  applied  for  or  Imen  issued 
previously  a  limited  access  permit 
under  this  part  is  a  final  agency  action 
subject  to  judicial  review  imder  5  U.S.C. 
704.  Applications  for  a  Confirmation  of 
Pennit  History  shall  be  accepted  by  the 
Regional  EHrector  on  or  before  30  days 
after  publication  of  the  final  rule.  For 
subsequent  years,  such  applications 
must  1^  received  by  the  end  of  the 
calendar  year  before  the  year  for  which 
the  Confirmation  of  Permit  History 
expires.  Information  requirements  for 
the  Confirmation  of  Permit  History 
application  shall  be  the  same  as  those 
for  a  limited  access  permit  vvftth  any 
request  for  information  about  the  vessel 
being  applicable  to  the  qualifying  vessel 
that  has  been  sunk,  destroyed'  or 
transferred.  Vessel  permit  applicants 
who  hold  a  Confirmation  of  Permit 
History  and  who  wish  to  obtain  a  vessel 
permit  for  a  replacement  vessel  based 
upon  the  previous  vessel  history  may  do 
so  pursuant  to  paragraph  (a)  of  this 
section. 

*  *  *  *  * 

[FR  Doc.  95-21784  Filed  8^31-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DCX]  has  submitted  to  the  Office  of 
Management  emd  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Data  User  Evaluation  Surveys. 

Form  Numbeiis):  Various. 

Agency  Approval  Number:  0607- 
0760. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  3,500  hours. 

Number  of  Respondents:  7,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Census  Bxneau 
is  requesting  a  three-year  extension  of 
the  generic  clearance  to  conduct  data 
user  surveys  to  continue  to  promote 
their  optimal  use  and  encourage  focused 
and  effective  improvements  to  the 
quality  of  Census  Bureau  products  and 
services.  An  extension  of  this  clearance 
would  again  cover  data  collections  in  all 
areas  of  the  Census  Bureau.  The 
clearance  is  administered  jointly  by  the 
Bureau  Forms  Clearance  Officer  and  a 
member  of  the  Work  Force  Development 
and  Quality  Management  Office  (QMO). 
Offices  wanting  to  conduct  a  survey 
imder  the  clearance  prepare  a  letter  to 
OMB  for  signature  by  the  Forms 
Clearance  Officer.  The  letter  and  survey 
form  are  reviewed  by  the  Forms 
Clearance  Officer  and  the  QMO 
member.  The  Forms  Clearance  Officer 
forwards  signed  letters,  along  with  the 
survey  form,  for  the  OMB  and  the  Office 
of  the  Under  Secretary,  Economic  and 
Statistics  Administration  (ESA),  for  final 
approval.  Survey  operations  begin  a 
minimum  of  5  days  after  submitting  this 
letter. 

Affected  Public:  Individuals  or 
household,  businesses  or  other  for- 
profit,  Not-for-profit  institutions. 


Farms,  Federal  government.  State,  local 
or  tribal  government. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14di  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Maria  Gonzalez,  OMB  Desk  Officer, 
Room  10202  New  Executive  Office 
Building,Washington,  IX]  20503. 

Dated:  August  29, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-21807  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  3510-07-F 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of 
Communication  Services. 

Form  Number(s):  B— 516  through  B- 
521. 

Agency  Approval  Number:  0607- 
0706. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  7,000  hours. 

Number  of  Respondents:  1,780. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  Tlie  Annual  Survey 
of  Commtmication  Services  is  a  vital 
component  of  a  broad-based,  multi¬ 
year  program  at  the  Census  Bureau  to 
expand  coverage  and  improve  statistics 
for  service-related  industries.  This 
program  is  part  of  an  interagency 
initiative  to  improve  statistics  in  this 
sector  of  the  economy.  This  survey  will 
provide  the  only  annual  source  of  key 
measures  of  the  commimication  sector, 
including  the  telephone,  broadcasting, 
and  cable  television  industries.  These 


data  will  serve  as  inputs  into  the 
national  income  and  product  accoimts 
calculated  by  the  Bvureau  of  Economic 
Analysis,  the  Bureau  of  Labor  Statistics* 
Producer  Price  Indices,  and  the 
Department  of  Commerce’s  publication. 
Industrial  Outlook.  In  addition,  the 
Census  Bureau  will  use  results  of  this 
survey  in  the  planning  and  design  stages 
of  current  and  futiue  economic  census 
questionnaires  by  providing  information 
on  the  ability  of  respondents  to  report 
accurate  and  timely  data  from  existing 
records  and  by  identifying  areas  of 
dynamic  change  in  the  communication 
sector. 

Affected  F*ublic:  Federal  Government, 
Businesses  or  other  for-profit 
organizations.  Not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  EX)C 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14ffi  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
Room  10201  New  Executive  Office 
Building,Washington,  EX!  20503. 

Dated:  August  29, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

(FR  Doc.  95-21808  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  351IM)7-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  School  Enrollment  Report. 

Form  Numbeiis):  P-4. 

Agency  Approval  Number:  0607- 
0459. 
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Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  20  hours. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Ine  Census  Bureau 
sends  the  School  Enrollment  Report 
annually  to  the  40  state  departments  of 
education  that  do  not  publish 
enrollment  data  early  enough  in  the  year 
for  us  to  use  their  published  reports. 
Information  requested  includes  fall 
public  and  nonpublic  enrollment  by 
grade  for  the  state  and  selected  covmties. 
In  six  states  we  collect  year-end 
enrollment.  The  Census  Bureau  uses 
school  enrollment  data  in  preparing 
estimates  of  state  population.  State 
population  estimates  are  used  by  dozens 
of  Federal  agencies  for  allocating 
Federal  program  funds,  as  bases  for  rates 
of  occurrences,  and  as  input  for  Federal 
svuveys.  State  and  local  governments, 
businesses,  and  the  general  public  use 
state  population  estimates  for  planning 
and  other  informational  uses. 

Affected  Public:  State,  local,  or  tribal 
government. 

Frequency:  Annually. 

Respondent’s  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14db  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  28, 1995. 

Gerald  Tache, 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  95-21698  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  351(M)7-E 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

E)OC  has  submitted  to  the  Office  of 
Management  emd  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Local 
Government  Finances  (School  Systems). 

Form  Numberls):  F-33,  F-33-1,  F- 
33-Ll. 

Agency  Approval  Number:  0607- 
0700. 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,871  hours. 

Number  of  Respondents:  894. 

Avg  Hours  Per  Response:  3  hours  and 
13  minutes. 

Needs  and  Uses:  The  Census  Bureau 
collects  financial  data  for  public  school 
systems  as  part  of  its  Annual  Survey  of 
State  and  Local  Government  Finance. 
This  survey  is  the  only  comprehensive 
source  of  public  fiscal  data  collected  on 
a  nationwide  scale  using  uniform 
definitions,  concepts,  and  procedures. 
Data  are  incorporated  with  other  state 
and  local  government  finance  data  and 
entered  into  the  national  income 
accounts.  Data  etre  also  used  in  long- 
established  Census  Bureau  reports  and 
provided  to  the  National  Center  for 
Education  Statistics  (NCES).  The 
collection  of  these  data  at  the  school 
system  level  are  closely  coordinated 
with  the  NCES’  National  Public 
Education  Finance  Svuvey  (NPEFS) 
which  obtains  state  totals  for  revenue  . 
and  expenditure  items. 

Affected  Public:  State,  local  or  tribal 
government. 

Frequency:  Annually. 

Respondent’s  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14ffi  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  28, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  95-21696  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  3510-07-F 


US  &  Foreign  Commercial  Service; 
U.S.-Caribbean  Business  Development 
Council 

AGENCY:  US  &  Foreign  Commercial 
Service,  Commerce. 

ACTION:  Notice  of  opportunity  to 
participate  in  U.S.-Caribbean  Business 
Development  Coimcil. 

SUMMARY:  As  part  of  its  recently 
laimched  Caribbean  Commercial 
Strategy,  the  Department  of  Commerce, 
through  its  U.S.  &  Foreign  Commercial 
Service,  is  establishing  a  U.S.-Caribbean 


Business  Development  Council  (CBDC). 
The  CBDC  will  1^  a  forum  for  dialogue 
among  the  public  and  private  sectors  of 
participating  coimtries.  Its  objectives  are 
to  provide  a  forum  for  constructive 
exchanges  of  information  on 
commercial  matters,  encouraging 
discussion  on  issues  of  common 
interest,  including,  but  not  limited  to:  (i) 
Identifying  commercial  opportunities; 

(ii)  improving  dissemination  of 
information  on  U.S.-Caribbean  market 
opportunities;  (iii)  developing  sectoral 
approaches  to  expanding  business 
opportunities;  (iv)  implementing  trade 
and  business  development  programs; 
and  (v)  taking  any  other  appropriate 
steps  for  fostering  commercial  relations 
between  the  United  States  and  the 
Caribbean.  The  inaugural  meeting  for 
the  CBDC  is  expected  to  be  in  mid- 
December,  in  IGngston,  Jamaica. 

The  CBDC  will  be  composed  of  two 
sections,  a  U.S.  section  and  a  Caribbean 
section  open  to  membership  to  Antigua 
and  Barbuda,  Bahamas,  Barbados, 

Belize,  Dominica,  Dominican  Republic, 
Grenada,  Guyana,  Haiti,  Jamaica,  Saint 
Kitts  and  Nevis,  Saint  Lucia,  Saint 
Vincent  and  the  Grenadines,  Suriname, 
and  Trinidad  and  Tobago.  Each 
participating  Ciiribbean  country  will  be 
represented  by  a  trade  or  industry 
minister  and  several  private  sector 
members.  The  U.S.  section  will  be 
chaired  by  Secretary  of  Commerce 
Ronald  H.  Brown  and  will  be  comprised 
of  20-25  private  sector  representatives. 

The  Department  of  Commerce  is 
currently  seeking  nominations  of 
outstanding  individuals  or  companies  to 
serve  on  the  U.S.  section  of  the  CBDC. 
Private  sector  members  serve  at  the 
discretion  of  the  Secretary  of  Commerce 
and  as  representatives  of  the  U.S. 
business  community.  They  are  expected 
to  participate  fully  in  defining  the 
agenda  for  the  CBDC  and  in 
implementing  its  work  program.  They 
are  fully  responsible  for  travel,  living 
and  personal  expenses  associated  with 
the  participation. 

In  order  to  be  eligible  for  membership 
in  the  U.S.  section,  potential  candidates 
must  be:  (i)  U.S.  citizens;  (ii)  CEOs  or 
other  top  management  level  employees 
of  a  U.S.  company  or  organization  with 
demonstrated  involvement  in  trade  and 
investment  within  the  Caribbean  region; 
and,  (iii)  not  a  registered  Foreign  Agent. 

To  the  extent  possible,  the 
Department  of  Commerce  will  strive  to 
acffieve  membership  composition  that 
reflects  U.S.  entrepreneurial  diversity. 
Therefore,  in  reviewing  eligible 
candidates,  the  U.S.  &  Foreign 
Commercial  Service  will  consider  such 
selection  factors  as:  (i)  Depth  of 
experience  in  the  Caribbean  market;  (ii) 
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industry  sectors,  company  size, 
location,  and  demographics. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
title  of  individual  requesting 
consideration;  name  and  address  of  the 
company  or  organization  sponsoring  the 
individual;  company’s  product  or 
service  line;  size  of  the  company; 
foreign  commerce  experience  and  major 
markets;  a  brief  statement  (not  more 
than  2  pages)  of  why  each  candidate 
should  be  considered  for  membership 
on  the  BDC;  the  peirticular  segment  of 
the  business  community  each  candidate 
would  represent;  and  a  personal  resume. 
DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than  September  15, 1995. 
ADDRESSES:  Please  send  requests  for 
consideration  to  Ms.  Maria  Tildon, 
Special  Assistant,  Office  of  the  E>irector 
General,  US&FCS,  preferably  by  fax  on 
(202)  482-5013  or  by  mail  at  Room 
3802,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Maria  Tildon,  Special  Assistant, 
Office  of  the  Director  General,  US&FCS, 
Room  3802,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Telephone,  202-482-0332. 

Authority:  Act  of  February  14, 1903,  c.  552, 
as  amended,  15  U.S.C.  1501  et  seq.,  32  Stat. 
825;  Reorganization  Plan  No.  3  of  1979, 19 
U.S.C.  2171  Note,  93  Stat.  1381. 

Dated:  August  25, 1995. 

Robert  LaRussa, 

Principal  Deputy  Assistant  Secretary  for 
US&FCS. 

(FR  Doc.  95-21806  Filed  8-31-95;  8:45  am] 
BILLING  CODE  3S10-FP-P 


International  Trade  Administration 

U.S.*Argentina  Business  Development 
Council  and  U.S.*Brazil  Business 
Development  Council — Standards 
Working  Groups 

agency:  International  Trade 
Administration,  DOC. 

ACTION:  Notice  of  Open  Discussion 
Roundtable  and  Standards  Seminar 
Organized  by  the  U.S.-Argentina 
Business  Development  Council 
Standards  Working  Group  and  the  U.S.- 
Brazil  Business  Development  Council 
Standards  Working  Group. 

SUMMARY:  On  January  25, 1995, 
Secretary  of  Commerce  Ronald  H. 
Brown  and  Argentine  Minister  of 
Economy  and  Public  Works  and 
Services  Domingo  Cavallo  signed  the 
Terms  of  Reference  to  create  the  U.S.- 
Argentina  Business  Development 
Council  (A-BE)C).  On  March  23, 1995, 


Secretary  of  Commerce  Ronald  H. 

Brown  and  Brazilian  Minister  of 
External  Relations  Luiz  Felipe  Lampreia 
signed  the  Terms  of  Reference  to  create 
the  U.S.-Brazil  Business  Development 
Coimcil  (B-BDC).  The  purpose  of  the 
BDCs,  which  are  bilateral,  public- 
private  sector  councils,  is  to  provide  a 
forum  for  cooperation  throu^  which 
U.S.  smd  respectively,  Argentine  and 
Brazilian  (Argentine/Brazilian) 
representatives  can  exchange 
information  on  commercial  matters  and 
encourage  discussion  on  various  themes 
related  to  bilateral  business 
development  and  trade  promotion. 

The  BDCs  are  comprised  of  U.S.  and 
Argentine/Brazilian  sections.  The  U.S. 
sections  are  comprised  of  U.S. 
Government  officials  and  senior  level 
representatives  of  U.S.  companies  with 
commercial  interest  and  experience  in 
Argentina/Brazil.  The  activities  of  the 
BDCs  may  include,  but  are  not  fimited 
to.  the  following:  identifying 
commercial  opportimities,  impediments 
and  issues  of  concern  to  the  U.S.  and 
Argentine/Brazilian  business 
commimities;  improving  dissemination 
of  information  on  U.S. -Argentine/ 
Brazilian  market  opportunities: 
developing  sectoral  or  project  oriented 
approaches  to  expanding  bilateral 
business  opportunities;  implementing 
bilateral  trade  and  business 
development  programs;  and  other 
appropriate  steps  to  foster  bilateral 
commercial  relations. 

To  implement  these  activities,  the 
BDCs  have  formed  various  working 
groups,  including  Standards  Working 
Groups  (“Standards  Groups”)  in  each 
BDC.  The  two  Standards  Groups  intend 
to  implement  a  program  to  encourage 
use  of  internationally  accepted 
standards  and  conformity  assessment 
practices  and  to  enhance  the  efilciency 
of  U.S.-Argentine/Brazilian  commerce 
by  identifying  possible  solutions  to 
standards-related  impediments. 

DATES:  The  standards  discussion 
roundtable  will  be  held  on  Tuesday, 
September  19, 1995  at  1:30  P.M.  The 
standards  seminar  is  scheduled  for 
Tuesday,  November  28, 1995. 

ADDRESSES:  The  standards  discussion 
roundtable  will  be  held  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Auditorium,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  The  standards  seminar  will 
be  held  in  Buenos  Aires,  Argentina. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Regarding  the  A-BDC  generally — 
Carrie  B.  Clark,  Argentina  Desk,  (202) 
482-0477; 


(2)  Regarding  the  B-BDC  generally — 
Laura  Zeiger-Hatfield,  Brazil  Desk, 

(202)  482-0428; 

(3)  Regarding  both  BDC  Standards 
Groups  and  the  Discussion 
Roundtable — ^Dr.  Stanley  I.  Warshaw, 
Senior  Policy  Advisor  for  Standards 
and  Technology,  U.S.  Department  of 
Commerce,  International  Trade 
Administration,  HCHB  Room  3527, 
Washington,  DC  20230,  (202)  482- 
5620  or  5853,  Fax:  (202)  482-5444, 
Internet:  Warshaw@usita.gov; 

(4)  Regarding  the  Standards  Seminar — 
Mr.  John  L.  Donaldson,  Chief, 
Standards  Code  and  Information 
Program,  U.S.  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology,  TB  417, 
Room  109,  Gaithersburg  MD  20899, 
(301)975-4030,  Fax:  (301)963-2871, 
Internet:  Donaldso@micf.nist.gov. 

SUPPLEMENTARY  INFORMATION: 

Open  Standards  Discussion  Roundtable 
Organized  by  the  A-BDC  and  B-BDC 
Standards  Groups 

The  U.S.  sections  of  the  BDC 
Standards  Groups  will  host  a  roimdtable 
to  generate  a  broad  private  sector 
discussion  of  standards-related  issues 
that  may  be  considered  by  the  A-BDC 
and  B-BDC  Standards  Groups  in 
preparation  for  future  bilateral  meetings 
scheduled  to  take  place,  respectively  in 
Buenos  Aires  and  Rio  de  Janeiro.  The 
standards  seminar  will  be  open  to  all 
interested  participants. 

Open  Standards  Seminar 

The  BDCs  will  organize  a  standards 
seminar.  In  accordance  with  the 
public — private  sector  partnership 
embodied  in  the  BDCs.  the  seminar  is 
being  organized  and  cosponsored  by  the 
International  Trade  Administration  and 
the  National  Institute  of  Standards  and 
Technology  of  the  U.S.  Department  of 
Commerce,  Argentina’s  National 
Institute  of  Industrial  Technology, 
Brazil’s  National  Institute  of  Metrology, 
Standardization  and  Industrial  Quality, 
and  the  A-BDC  and  B-BDC  Standards 
(knups.  The  standards  seminar  will  be 
open  to  all  interested  participants. 

Contact  Information 
Those  interested  in  attending  the 
standards  roundtable  discussion  or  in 
submitting  written  comments  on 
standards  issues  relevant  to  U.S.- 
Argentine/Brazilian  commerce  and/or  in 
participating  in  the  standards  seminar 
in  Buenos  Aires  should  contact  the 
relevant  persons  listed  above. 

Authority:  Act  of  February  14, 1903,  c.  552, 
as  amended,  15  U.S.C  §  1501  et  seq.,  32  Stat. 
825. 
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Dated:  August  25. 1995. 

Walter  M.  Bastian,  m. 

Director,  Office  of  Latin  America  and  the 
Caribbean. 

[FR  Doc.  95-21697  Filed  8-31-95;  8:45  am] 
BRJJNG  CODE  3510-OA-P 

Bureau  of  Export  Administration 

Sensors  Technicai  Advisory 
Committee;  Partiaiiy  Ciosed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
SeptemW  27, 1995,  9  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room 
1617M(2),  14th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  The 
Conunittee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  sensors  and 
related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  on  rechartering  of  the 
Committee. 

4.  Update  on  Administration  export 
initiatives. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  pubUc  and  a  limited 
niunber  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  faciUtate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA-Room- 
3886C,  Biu^au  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant  Semetary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 


materials  listed  in  5  U.S.C.,  552b(c)(l) 
shall  be  exempt  fi’om  the  provisions 
relating  to  pubhc  meetings  foimd  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  iJetermination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  August  29, 1995. 

Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc.  95-21815  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  3510-DT-M 

Bureau  of  the  Census 

Economics  and  Statistics 
Administration;  2000  Census  Advisory 
Committee  (formerly  the  Advisory 
Committee  of  the  Task  Force  for 
Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2000- 
2009);  Notice  of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1976),  and  after 
consultation  with  GSA,  the  Secretary  of 
Commerce  has  determined  that  the 
renewal  of  the  2000  Census  Advisory 
Committee  (formerly  the  Advisory 
Committee  of  the  Task  Force  for 
Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2000- 
2009)  is  in  the  pubUc  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

The  2000  Census  Advisory  Committee 
will  continue  to  provide  advice  to  the 
Secretary  of  Commerce  and  the  Director, 
Bureau  of  the  Census,  on  such  matters 
as  questionnaire  content,  operational 
planning,  and  other  issues  related  to 
efiective  implementation. 

The  2000  Census  Advisory  Committee 
will  have  a  balanced  representation  of 
up  to  35  member  organizations.  In 
addition,  15  ex-officio  members  will  be 
invited  to  serve  in  a  nonvoting  capacity. 
The  2000  Census  Advisory  Committee  * 
will  continue  to  report  and  be 
responsible  to  the  Secretary  of 
Commerce  and  the  Director,  Biureau  of 
the  Census,  and  will  function  solely  as 
an  advisory  body  in  compliance  with 
the  Federal  Advisory  Committee  Act. 

The  Department  of  Commerce  will  file 
copies  of  the  committees’  renewed 


charters  with  appropriate  committees  in 
Congress. 

You  may  address  inquiries  or 
comments  to  Maxine  Anderson-Brown, 
Committee  Liaison  Officer,  Bureau  of 
the  Census,  Room  3039-3,  Washington, 
DC  20233,  telephone  (301)  457-2308,  or 
Victoria  Kruk,  Committee  Management 
Analyst,  U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone  (202) 
482-4115. 

Dated:  August  29, 1995. 

Hany  A.  Scair, 

Deputy  Director,  Bureau  of  the  Census. 

(FR  Doc.  95-21824  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  3610-07-P 

Census  Advisory  Committee  (CAC)  on 
the  American  Indian  and  Alaska  Native 
Populations;  Notice  of  Public 
Teleconference  Cali  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (P.L.  92-463  as  amended 
by  P.L.  94-409,  P.L.  96-523,  and  P.L. 
97-375),  we  are  giving  notice  of  a 
teleconference  c^  of  the  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations.  The  conference  call 
meeting  will  convene  on  September  11, 
1995  at  the  Census  Bureau,  Conference 
Room  #3,  Federal  Building  3,  Suitland, 
M^land  20233. 

The  committee  is  composed  of  nine 
members  appointed  by  the  Secretary  of 
Commerce.  They  provide  an  organized 
and  continuing  channel  of 
conummication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  cmmt  for 
the  2000  census  and  on  ways  that 
census  data  can  be  disseminated  to 
m^mmn  usefulness  to  their 
commimities  and  other  users. 

The  committee  will  draw  on  past 
experience  with  the  1990  census 
process  and  procedures,  results  of 
evaluations  and  research  studies,  emd 
the  expertise  and  insight  of  their 
members  to  provide  advice  and 
reconunendations  during  the  research 
and  development  phase  on  various 
topics,  and  provide  advice  and 
recommendations  during  the  design, 
planning,  and  implementation  phases  of 
the  2000  census. 

The  agenda  for  the  conference  call 
meeting  that  will  begin  at  1  p.m.  eastern 
daylight  time  and  end  at  4  p.m.  is: 

(1)  Introductory  remarks  by  the 
Committee  Liaison,  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations. 

C2)  Administrative  Records,  which 
includes  the  review  of  comments  on  the 
final  report  results  and 
recommendations  from  the  “Research 
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and  Evaluation  of  American  Indian  and 
Alaska  Native  Government 
Administrative  Records,”  prepared  by 
WESTAT. 

(3)  The  1996  American  Indian 
Reservation  Special  Test  that  includes 
the  discussion  of  the  working  group 
meeting  held  July  21, 1995  and  will 
cover  the  recommendations  made  by  the 
working  group,  cultural  awareness 
training  for  the  Special  Test,  the  Tribal 
Liaison  Program,  and  the  outreach  and 
promotion  products. 

The  conference  call  meeting  is  open 
to  the  public  and  a  brief  period  is  set 
aside  on  September  11, 1995  for  pubUc 
comment  £md  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  officied  named  below  at 
least  three  days  before  the  meeting. 

The  conference  call  meeting  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  also  be  directed  to  the  ^nsus 
Bureau  official  named  below. 

Persons  wishing  additional 
information  concerning  the  conference 
call  meeting  or  who  wish  to  submit 
written  statements  may  contact  Ms. 
Diana  Harley,  Decennial  Management 
Division,  Bureau  of  the  Census,  Room 
3587,  Federal  Building  3,  Suitland, 
Maryland.  (Mailing  address: 
Washington,  DC  20233).  Telephone: 
(301)  457-4047. 

Dated:  August  29, 1995. 

Harry  A.  Scarr, 

Deputy  Director,  Bureau  of  the  Census. 

[FR  Doc.  95-21825  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  3S10-07-P 


*  International  Trade  Administration 

Amendment  of  Initiation  of 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amendment  of 
initiation  of  coimtervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  pubUshed  Interim 
Regulations  (interim  rules)  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130)  which  affected  the 
requirements  for  requesting 
administrative  reviews  of  coimtervailing 
duty  orders  beginning  January  1, 1995. 
Parties  who  had  requested 
administrative  reviews  of  countervailing 
duty  orders  since  that  time  were 
notified  of  these  changed  requirements 
and  were  provided  an  opportunity  to 
amend  their  requests  to  comply  with  the 
Department’s  new  interim  rules.  Having 
received  the  amended  requests  for 
review,  the  Department  is  now 
amending  the  notices  of  initiation  for 
administrative  reviews  requested  after 
January  1, 1995. 

EFFECTIVE  DATE:  September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  E.  Tillman,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

Since  January  1, 1995,  the  Department 
received  several  timely  requests,  in 


accordance  with  19  CFR  355.22(a) 

(1994),  for  administrative  reviews  of 
coimtervailing  duty  orders  and  initiated 
those  proceedings.  On  May  11, 1995, 
however,  the  Department  pubhshed 
interim  rules  in  the  Federal  Register 
which  amend  the  existing 
countervailing  duty  regulations  in 
accordance  with  certain  amendments  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  made  by  the  Uruguay  Round 
Agreement  Act.  Under  the  revised 
§  355.22(a),  each  year  during  the 
anniversary  month  of  the  publication  of 
an  order,  (1)  an  interested  party  may 
request  that  the  Secretary  conduct  an 
administrative  review  of  specified 
individual  producers  or  exporters 
covered  by  an  order,  if  the  requesting 
person  states  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters;  (2)  a  producer  or 
exporter  covered  by  an  order  may 
request  a  review  of  only  that  person; 
and  (3)  an  importer  may  request  a 
review  of  only  a  producer  or  exporter  of 
the  merchandise  imported  by  that 
importer.  See  interim  rules,  §  355.22(a). 
As  a  result,  there  is  no  longer  a 
preference  for  calculating  a  single 
country-wide  rate  in  countervailing 
duty  proceedings  and  reviews  will 
instead  be  conducted  on  a  company- 
specific  basis. 

The  Department  advised  requesting 
parties  of  these  new  requirements  and 
provided  them  an  opportunity  to 
comply  with  the  interim  rules. 
Accor^ngly,  the  Department  is  now 
amending  the  notices  of  initiation  of 
reviews  of  countervailing  duty  orders 
which  were  requested  after  January  1, 
1995  to  indicate  the  specific  companies 
for  which  a  review  was  requested. 


Countervailing  duty  proceedings 

Period  to  be  reviewed 

Amendment  to  Initiation  Notice  of  March  15, 1995  (60  FR  13955) 

Peru:  Cotton  Yarn  C-333-002  . . . 

01/01/94-12/31/94 

Industria  Textil  Piura,  S.A 

Hilanderia  San  Antonio,  S.A 

Textii  Trujillo,  S.A 

Amendment  to  Initiation  Notice  of  April  14, 1995  (60  FR  19017) 

Thailand:  Certain  Apparel  C-549-401 
Chiangmai  P.K.  House  Co.,  Ltd 
General  Garment  Company,  Ltd 
Rniith  Africa*  Farrochrome  C— 791-001 

01/01/94-12/31/94 

01/01/94-12/31/94 

Chromecorp  Technology  (Pty)  Ltd 

Consolidated  Mettallurgical  Industries  Limited 

Feralloys  Limited 

Samarxxir  Limited 

United  Kingdom:  Certain  Hot-Rolled  Lead  and  Bismuth  Cartxm  Steel  Products  (C-421-811) . 

01/01/94-12/31/94 

United  Engineering  Steels  Ltd 
UES  Holdings  Ltd 
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Countervailing  duty  proceedings 


Period  to  be  reviewed 


British  Steel  pic 


Amendment  to  Initiation  Notice  of  May  15, 1995  (60  FR  25886) 


Mexico:  Leather  Wearing  Apparel  C-201-001  .  01/01/94-12/31/94 

Aeroenvios 

Aguilla  Alvarez  Juan  Martin 

Alarcon  Roman  Pedro 

Alfredo  Costuras  Originales,  S.A.  de  C.V 

Alorsa 

Alvarez  Contreras  Gildardo 
Articulos  Charros  Y  Vaqueros,  S.A.  de  C.V 
Articulos  de  Piel  Chasser 
^  Articulos  de  Piel  de  Guadalajara,  S.A.  de  C.V 
Articulos  de  Piel  Muca,  S.A.  de  C.V 
Arufe  Gil  Ma.  Josefina 
Avila  Lopez  Ma.  Teresa 
Bemisa,  S.A.  de  C.V 
Bocanegra  Morales  Rosa  Isela 
Calzado  Emege,  S.A.  de  C.V 
Comercial  de  Artesanias,  S.A.  de  C.V 
Capelli 

Carilk)  Castillo  Agustin 

Cia.  Exportadora  de  Chapala.  S.A.  de  C.V 

Club  Aurrera 

Collado  Garza  Manuel  Fernando 
Comerdalizadora  Cevis,  S.A.  de  C.V 
Compania  Exportadora  de  Chapala 
Confecciones  en  Piel  Leather  S.A.  de  C.V 
Cornell  Piel,  S.A.  de  C.V 
Creaciones  Alcala 
Creaciones  Cevis,  S.A.  de  C.V 
Creaciones  Cozumel,  S.A.  de  C.V 
Creaciones  de  Esesarte 
Creaciones  Kity  Ku 
Creaciones  Ma  EIvi 
DVany 

Deitz  Qroswirte  Gregoria 
Eugenio  de  Aba  HemarKlez 
Exclusive  Design  in  Leather  FeHe,  S  de  R.L 
Exclusives  Baez,  S.A.  de  C.V 

Export.  Mexic.  de  ArL  Charros  Y  Vaqueros,  S.A.  de  C.V 
Exportadores  Indios  Verdes,  S.A.  de  C.V 
Fina  Estampa 

Finapiel  de  Mexico,  S.A.  de  C.V 
Flor^  Martinez  Ma.  Azucena 
Frausto  Avila  Julia 
Gallardo  Rock) 

Garcia  Avila  Enrique 

Garcia  Gonzalez  Antonia 

Garcia  Gonzalez  Juan  Manuel 

Garcia  Jose 

Geno  D’Lucca 

Gil  Garcia  Benjamin 

Gonzak)  de  La  Torre  Jose  de  Jesus 

Gover 

Grupo  Ticuan  S.A.  de  C.V 
Hardo  Navarro  Vincente 
Hamandez  Gonzalez  Lino  Salvador 
Hernandez  Herrera  Jose  de  Jesus 
Hernandez  Rodriquez  Ma.  Teresa  de  Jet  us 
Hurtado  Antortio 

Hurtado  Vazquez  Frarvxsco  Javier 
Importaciones  Y  Exportacones  Anal,  S.A.  de  C.V 

Ind.  en  Piel  de  Mexico,  S.A.  de  C.V  ' 

Lazo 

Lopez  Avila  J.  Cmz 
Lorendano,  S.A.  de  C.V 
Lusomoda  De  Mexico,  S.A.  de  C.V 
Manufacturera  California,  S.A.  de  C.V 
Manufacturera  de  Botas  Tejas.  S.A.  de  C.V 
Manufacturera  de  Cintos,  S.A.  de  C.V 

Maquiladora  Piele .  Pitic  S.A  de  C.V  I 
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Countervailing  duty  proceedings 


Period  to  be  reviewed 


Marcelinni,  S.A.  de  C.V 
Marco  Antonio  Sotelo  Salazar 
Martinez  Bautista  Noe 
Martinez  Castillo  Roberto 
Martinez  Fernandez  Guillermo 
Maurizzio  Moda  Y  Piel,  S.A.  de  C.V 
Melmex,  S  de  R.L  de  C.V 
Mex  Piel  Export 
Mexican  Legend 

Moda  en  Piel  Le  Sua,  S.A.  de  C.V 
Mon  Real 

Monaco,  S.A.  de  C.V 

Mora  Hernandez  Ismael 

Morales  Nemandez  Bartolo 

Munoz  Armas  Federico 

Neca  De  Baja  California,  S.A.  de  C.V 

Orginales  Hechos  A  Mano,  S.A.  de  C.V 

Orozco  Alviso  J.  Cruz 

Peleteria  Jalisco  de  Baja  California,  S.A.  de  C.V 

Penilla  Adoipho 

Pieles  Monroy,  S.A.  de  C.V 

Procopiel  Exotica,  S.A.  de  C.V 

Propuctora  de  Articulos  de  Piel  Gerpa 

Promociones  La  Fiesta,  S.A.  de  C.V 

Promotora  de  Modes  Masculines,  S.A.  de  C.V 

Quintana  Aguirre  Martin 

Ramos  Rosa 

Rios  Bueno  Salvador 

Rodriquez  Jarez  Jose  Luis 

Rodriquez  Ortiz  Guadalupe 

Rougon  Piel 

Salceda  Toledo  Leonel 

San  Sebastian  Curte,  S.A.  de  C.V 

Serrano  Robles  Martin  Humberto 

Servicio  Harley  Davidson,  S.A.  de  C.V 

Sidransky  Marcus  Alejandro 

Sotelo  Jose 

Sotelo  Saleizar  Marco  Antonio 
Tapetei  Tipicos,  S.A.  de  C.V 
Torres  Torres  Juan  Antonio 
Transformadora  Tuca,  S.A.  de  C.V 
Tropico  Arte  Y  Piel 

United  Parcel  Service  de  Mexico,  S.A.  de  C.V 

Vincente  Haro  Navarro 

Vilches  Mares  Laura 

Zaragoza  Gutierrez  Ricardo 

Zedillo  Lagos  Teresa 

John  Trackunan  George 

Zuid  de  Mexico,  S.A.  de  C.V 


Amendment  to  Initiation  Notice  of  June  15, 1995  (60  FR  31447) 


Singapore:  Ball  Bearings  (C-559-802) . . 

Cylindrical  Roller  Bearings 
Needle  Roller  Bearings 
Spherical  Roller  Bearings 
Spherical  Plane  Bearings 
NMB  Singapore,  Ltd 
Pelmec  Industries  (Re.)  Ltd 
Minebea  Trading  (Re.)  Ltd 
Minebea  Company  Limited  Singapore  Branch 

Thailand:  Ball  Bearings  (C-549-802)  . 

Hi-Tech  Bearings  Ltd 
Pelmec  Thai  Ltd 
NMB  Thai  Ltd 


01/01/94-12/31/94 


01/01/94-12/31/94 
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lliese  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  this 
Act  (19  U.S.C.  1675(a))  and  355.22(c)(1) 
of  the  Department’s  interim  rules. 

Dated;  August  25, 1995. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
(Compliance. 

[FR  Doc.  95-21811  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  3510-OS-P 


[A-580-809] 

Court  Decision  and  Suspension  of 
Liquidation:  Circuiar  Weided  Non-Aiioy 
Steei  Pipe  From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  court  decision  and 
suspension  of  liquidation. 

SUMMARY:  On  August  11, 1995,  in  the 
case  of  Laclede  Steel  Co.  v.  United 
States,  Cons.  Ct.  No.  92-12-00784,  Slip 
Op.  95-144  {"Laclede"],  the  United 
States  Covirt  of  International  Trade  (the 
Court)  affirmed  the  Department  of 
Commerce’s  (the  Department’s)  results 
of  redeteimination  on  remand  of  the 
final  determination  of  sales  at  less  than 
fair  value  of  circular  welded  non-alloy 
steel  pipe  from  Korea.  Consistent  with 
the  decision  of  the  United  States  Court 
of  Appeeds  for  the  Federal  Circuit 
(Federal  Circuit)  in  Timken  Co.  v. 

United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  {"Timken"),  the  Department  will 
not  order  the  liquidation  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  from  consumption  prior  to  a 
“conclusive”  decision  in  this  case. 
EFFECTIVE  DATE:  August  21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erik  Warga,  Office  of  Antidmnping 
Investigations,  Import  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-0922. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  17, 1992,  the 
Department  published  its  final 
determination  of  sales  at  less-than-fair- 
value.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Circular  Welded 
Non-Alloy  Steel  Pipe  From  the  Republic 
of  Korea,  57  FR  42942  (Sept.  17, 1992). 
On  November  2, 1992,  the  Department 
published  its  amendment  to  the  final 
determination  of  sales  at  less-than-fair- 
value.  Notice  of  Antidumping  Orders: 
Certain  Circular  Welded  Non-Alloy 


Steel  Pipe  from  Brazil,  the  Republic  of 
Korea,  Mexico,  and  Venezuela,  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  From  the 
Republic  of  Korea,  57  FR  49453  (Nov.  2, 
1992). 

Subsequent  to  the  Department’s  final 
determination,  petitioners  and  three  of 
the  investigated  companies  filed 
lawsuits  with  the  Court  challenging  this 
determination.  Thereafter,  the  Court 
issued  an  Order  and  Opinion  dated 
October  12, 1994,  in  Laclede  Steel  Co. 

V.  United  States,  Cons.  Ct.  No.  92-12- 
00784,  Slip  Op.  94-160,  remanding 
three  issues  to  the  Department.  The 
Com!  instructed  the  Department  to  (1) 
reconsider  its  original  determination 
that  certain  overrun  pipe  sales  were 
within  the  ordinary  course  of  trade;  (2) 
grant  duty  drawback  adjustments  on  all 
U.S.  sales,  including  those  compared  to 
constructed  value;  and  (3)  conduct  a 
correlation  test,  utilizing  only  the  price 
factor,  to  determine  whether  there  was 
a  correlation  between  price  and  levels  of 
trade  for  the  subject  merchandise. 

The  Department  filed  its  remand 
results  on  March  3, 1995.  On  March  9, 
1995,  the  Department  filed  amended 
results  to  correct  certain  typographical 
errors.  In  the  remand  results,  the 
Department  found  the  overrun  pipe 
sales  at  issue  to  be  outside  the  orffineuy 
coiurse  of  trade.  In  accordance  with  the 
Coiut’s  instructions,  the  Department 
granted  adjustments  for  duty  drawback 
for  all  U.S.  sales.  Additionally,  as  the 
results  of  the  correlation  test  were 
inconclusive,  the  Department  calculated 
foreign  market  value  without  regard  to 
level  of  trade. 

On  August  11, 1995,  the  Court 
sustained  the  Department’s  remand 
results.  See  Laclede  Steel  Co.  v.  United 
States,  Cons.  Ct.  No.  92-12-00784,  Slip 
Op.  95-144  (CIT  Aug.  11, 1995). 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that,  pursuant  to  19  U.S.C. 
1516a(e),  the  Department  must  publish 
notice  of  a  decision  of  the  Coiut  or 
Federal  Circviit  which  is  “not  in 
harmony”  with  the  Department’s 
determination.  Publication  of  this  notice 
fulfills  this  obligation.  The  Federal 
Circuit  also  held  that  in  such  a  case,  the 
Department  must  suspend  liquidation 
until  there  is  a  “conclusive”  decision  in 
the  action.  A  “conclusive”  decision 
cannot  be  reached  until  the  opportunity 
to  appeal  expires  or  any  appeal  is 
decided  by  the  Federal  Circuit. 
Therefore^  the  Department  will  continue 
to  suspend  liquidation  pending  the 
expiration  of  the  period  to  appeal  or 


pending  a  final  decision  of  the  Federal 
Circuit  if  Laclede  is  appealed. 

Dated:  August  28, 1995. 

Paul  L.  Joffie, 

Acting  Assistant  Secretary  for  bn  port 
Administration. 

[FR  Doc.  95-21810  Filed  8-31-95;  8:45  am] 
BILLING  CODE  3510-DS-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  94-0003. 


SUMMARY:  The  IDepartment  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  United  Products  of  America, 
Inc.  (UP A).  'This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  Dawn  Busby,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202-482-5131.  This  is  not  a  toll-free 
munber. 

SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1993).  The 
Office  of  Export  Trading  Company 
Affairs  (“OETCA”)  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  sinnmary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary’s 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

Technology  rights  including,  but  not 
Umited  to,  patents,  trademarks, 
copyrights,  and  trade  secrets  that  relate 
to  Products  and  Services. 
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4.  Export  Trade  Facilitation  Services  (As 
They  Relate  to  the  Export  of  Products, 
Services  eind  Technology  Rights) 

All  Export  Trade  Facilitation  Services, 
including  professional  services  in  the  ^ 
areas  of  export  management, 
procurement  management,  market 
research  and  analysis,  feasibility 
analysis,  customer  and  supplier 
location,  government  relations  and 
assistemce  with  state  and  federal 
programs,  foreign  trade  and  business 
protocol,  consulting,  collection  of 
information  on  trade  opportunities, 
marketing,  negotiations,  joint  ventures, 
shipping,  export  licensing,  advertising, 
docmnentation  and  services  related  to 
comphance  with  customs  requirements, 
insurance  and  financing,  trade  show 
exhibitions,  organizational 
development,  business  management  and 
labor  strategies,  technology  transfer, 
transportation,  and  facilitating  the 
formation  of  shippers  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

UPA,  acting  as  an  Export 
Intermediary,  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services: 

2.  Engage  in  promotional  and 
meirketing  activities  and  collect 
information  on  trade  opportunities  in 
the  Export  Metrkets  and  distribute  such 
information; 

3.  Enter  into  exclusive  and/or  non¬ 
exclusive  licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/or  non¬ 
exclusive  agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services  and/or  Technology  Rights; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Establish  the  price  for  Products, 
Services,  and/or  Technology  Rights  for 
sale  and/or  licensing  in  markets  to 
export. 


8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  shipping; 

10.  Exchange  information  on  a  one-to- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availahifity  of  Products 
for  export  and  coordinating  exports  with 
distributors. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  the  above  Export 
Trade  Activities  and  Methods  of 
Operation,  UPA  shall  not  intentionally 
disclose,  directly  or  indirectly,  to  any 
Supplier,  information  about  any  other 
Supplier’s  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  unless  such  information  is 
already  generally  available  to  the  trade 
or  public. 

2.  UPA  will  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  imder 
the  Certificate.  The  Secretary  of 
Coimnerce  will  request  such 
information  or  dociunents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  dociunents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Definitions 

1.  “Export  Intermediary”  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  “Supplier”  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Protection  Provided  by  the  Certificate 

The  Certificate  protects  UPA,  its 
officers,  directors,  and  employees  acting 
on  its  behalf,  firom  private  treble  damage 
actions  and  government  criminal  and 
civil  suits  under  U.S.  federal  and  state 
antitrust  laws  for  the  export  conduct 
specified  in  the  Certificate  and  carried 
out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions. 

Effective  Period  of  Certificate 

The  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 


revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  the  Certificate  prohibits 
UPA  from  engaging  in  conduct  not 
specified  in  the  Certificate,  but  such 
conduct  is  subject  to  the  normal 
application  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  the  Certificate  of 
Review  to  UPA  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  expUcitly 
or  imphcitly,  em  endorsement  or 
opinion  by  the  Secretary  or  by  the 
Attorney  General  concerning  either  (a) 
the  viability  or  quality  of  the  business 
plans  of  UPA  or  (b)  the  legaUty  of  such 
business  plans  of  UPA  under  the  laws 
of  the  United  States  (other  than  as 
provided  in  the  Act^  or  under  the  laws 
,of  any  foreign  country.  The  apphcation 
of  this  Certificate  to  conduct  in  export 
trade  where  the  United  States 
Government  is  the  buyer  or  where  the 
United  States  Government  bears  more 
than  half  the  cost  of  the  transaction  is 
subject  to  the  limitations  set  forth  in 
Section  V.(D.)  of  the  “Guidelines  for  the 
Issuance  of  Export  Trade  Certificates  of 
Review  (Second  Edition)”,  50  FR  1786 
(January  11, 1985). 

Dated:  August  28, 1995. 

Josephine  H.  Ludolph, 

Acting  Deputy  Assistant  Secretary  for  Service 
Industries  and  Finance. 

[FR  Doc.  95-21814  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  3510-OR-P 


Export  Trade  Certificate  of  Review 

action:  Correction. 

On  August  24, 1995,  notice  of  the 
issuance  of  Export  Certificate  of  Review 
95-00003,  issued  to  TEXPORT,  Inc., 
was  published  in  the  Federal  Register 
beginning  at  page  44020.  The  paragraph, 
“Products”,  appearing  on  page  44021, 
under  “Description  of  Certified 
Conduct”  was  incorrect.  The  paragraph 
should  have  read: 

1.  Products 

Broadwoven  fabric,  cotton  (SIC  2211); 
Broadwoven  fabric.  Man-made  Fiber 
(SIC  2221);  Broadwoven  Fabric,  Wool 
(SIC  2231);  Narrow  woven  fabric  and 
other  small  wares  (SIC  2241);  Weft  knit 
fabric  (SIC  2257);  Warp  knit  fabric  (SIC 
2258);  Finishers  of  broadwoven  fabrics 
of  cotton  (SIC  2261):  Finishers  of 
broadwoven  fabrics  of  man-made  fiber 
(SIC  2262);  Nonwoven  fabrics  (SIC 
2297). 
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Dated:  August  28, 1995. 

Jos^hine  H.  Ludolph, 

Acting  Deputy  Assistant  Secretary  for  Service 
Industries  and  Finance. 

(FR  Doc.  95-21812  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  3610-OR-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
application  and  requests  comments 
relevant  to  whether  the  Certificate 
should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-fi^e  nmnber. 
SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  fi-om 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
apphcant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1800H, 
Washington,  DC.  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  imder  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  “Export  Trade  Certificate 
of  Review,  application  number  95- 
00005.” 

Summary  of  the  Application 

Applicant:  The  Connell  Company,  45 
Cardinal  Drive,  Westfield,  N.J.  07090- 
1099. 


Application  No.:  95-00005. 

ZJafe  Deemed  Submitted:  August  24, 
1995. 

The  Connell  Company  seeks  a 
Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 
Products 

Japonica  brown  rice. 

Export  Trade  Facilitation  Services  (As 
They  Relate  to  the  Export  of  Products) 

Commvmication  and  processing  of 
export  orders;  inspection,  fumigation 
and  stevedoring;  transportation;  freight 
forwarding  and  trade  documentation; 
insurance;  billing  of  foreign  buyers; 
collection  of  letters  of  credit  and  other 
financial  instruments. 

Export  Markets 

The  export  markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  the  Connell  Company 
may: 

(i)  Solicit  orders  from  foreign 
purchasers; 

(ii)  Receive  information  on  a  one-to- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  Products 
for  purchase  and  export; 

(iii)  Confer  from  time  to  time,  on  a 
one-to-one  basis,  with  individual 
Suppliers  regarding  a  potential  purchase 
by  the  Connell  Company  with  regard  to 
the  quantities,  price,  delivery  schedule, 
and  other  pertinent  matters  pertaining 
thereto; 

(iv)  Advise  individual  Suppliers  that 
the  price  paid  to  each  Supplier  for 
Products  purchased  by  the  Connell 
Company  to  be  resold  by  the  Connell 
Company  to  a  specific  foreign  purchaser 
in  a  given  time  period  is  equivalent  to 
the  price  paid  to  other  Suppliers  for 
Products  to  be  sold;  and  ensure  that 
such  parity  is  maintained; 

(v)  Allocate  the  amoimt  of  purchases 
of  Products  by  the  Connell  Company 
from  individual  Suppliers  for  resale  in 
the  Export  Markets;  and  advise 
individual  Suppliers  of  the  total 
quantity  of  Products  being  purchased  by 


the  Coimell  Company  from  all  Suppliers 
for  resale  in  the  Export  Markets  and  the 
quantity  being  pur^ased  by  the  Connell 
^mpany  from  each  individual  Supplier 
for  resale  in  the  Export  Markets; 

(vi)  Enter  into  purchase  agreements 
with  one  or  more  Suppliers  for  the 
purchase  of  Products  in  the  United 
States,  and  sales  agreements  with  one  or 
more  foreign  purchasers  for  the  sale  of 
Products  in  the  Export  Markets; 

(vii)  Refuse  to  purchase  from  one  or 
more  Suppliers  for  reasons  the  Connell 
Company  deems  fit;  and 

(viu)  As  the  single  buyer  of  Products, 
coordinate  schedules  for  delivery  of 
Products  to  the  dock  among  Suppliers; 
allocate  dock  space;  allocate  Products  to 
various  vessels,  coordinate  stevedoring 
fittm  the  inland  trucks  to  the  dock  and 
from  the  dock  to  the  vessels;  arrange  for 
inspection  by  both  U.S.  and  foreign 
inspection  services;  arrange  for 
fuiffigation  of  the  Products;  arrange  for 
various  documentation  regarding  the 
cargo;  and  provide  for  other  Export 
Trade  Facilitation  services  as  they  relate 
to  the  export  of  Products. 

Definitions 

Supplier  means  a  person  that 
produces,  provides,  or  sells  Products. 

Dated:  August  28, 1995. 

Josephine  H.  Ludolph, 

Acting  Deputy  Assistant  Secretary  for  Service 
Industries  and  Finance. 

IFR  Doc.  95-21813  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  3610-OR-P 


Proposed  Classification  System  for 
Environmental  Technologies  Goods 
and  Services 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Request  for  comments  on  and 
notice  of  a  public  meeting  regarding  a 
proposed  classification  system  for 
Environmental  Technologies  Goods  and 
Services. 

SUMMARY:  The  Depeirtment  of  Commerce 
is  seeking  comment  on  a  classification 
system  to  be  used  to  collect  data  on  the 
production  of  goods  and  services  used 
for  measuring,  preventing,  limiting  or 
correcting  environmental  damages  to 
water,  air  and  soil  as  well  as  problems 
related  to  waste,  noise  and  ecosystems. 
The  Environmental  Trade  Worldng 
Group  of  the  Trade  Promotion 
Coorffinating  Committee  and  the 
Environmental  Technology  Initiative 
have  concluded,  in  response  to  requests 
from  industry,  state  governments  and 
environmental  organizations  that 
consistent  and  reliable  data  on 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Notices 


45703 


environmental  technologies  goods  and 
services  are  needed.  In  order  to  collect 
this  data  a  classification  system  is 
required.  A  draft  of  that  classification  is 
included  as  part  of  this  notice. 

This  classification  system  will  be 
used  by  Census  to  conduct  a  special 
survey  of  firms  producing 
environmental  technologies  goods  and 
providing  enviromental  services.  This 
initiative  is  being  imdertaken  in 
coordination  with  the  Organization  for 
Economic  Cooperation  and 
Development  in  Paris,  France  with  the 
objective  of  developing  comparable  data 
for  all  countries  that  are  major 
producers  of  environmental 
technologies  goods  and  services. 

PUBLIC  MEETING:  On  September  18, 1995 
at  1  p.m.  a  public  meeting  will  be  held 
to  give  all  interested  parties  an 
opportunity  to  comment  on  the 
proposed  classification  system. 
Comments  are  particularly  sought  as  to 
the  level  of  detail  and  products  and 
services  that  should  be  included  but  are 
not.  The  meeting  will  be  held  at  the 
Department  of  Commerce  in  Room  1414 
of  the  Herbert  Hoover  Building,  14th 
and  Constitution,  NW,  Washington,  DC. 
While  not  required,  it  would  be 
appreciated  if  those  intending  to  speak 
could  notify  Jonathan  Menes  at  the 
address  below  so  as  to  facilitate  the 
scheduling  of  speakers. 

WRITTEN  COMMENTS:  Written  comments 
are  requested  no  later  than  September 
22, 1995.  Comments  should  be 
addressed  to  Jonathan  Menes,  Office  of 
Trade  and  Economic  Analysis,  Room 
2815,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  In  addition, 
comments  may  be  submitted  by  fax, 
202-482-5145  or  via  internet  to 
“jmenes@doc.gov.  Questions  regarding 
tffis  notice,  additional  information  or 
copies  of  this  notice  can  be  obtained  by 
contacting  Mr.  Menes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Menes,  Office  of  Trade  and 
Economic  Analysis,  Room  2815,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  (202)  482-5145,  fax,  (202) 
482—4614,  internet  jmenes@doc.gov. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
President  Clinton  requested  that 
Secretary  Brown  lead  an  interagency 
effort  to  assess  the  competitiveness  of 
cxurent  environmental  technologies  and 
to  develop  a  strategy  to  give  U.S. 
companies  the  trade  development 
promotion  efforts  and  technical 
assistance  that  they  need  to  increase 
exports  and  create  U.S.  jobs  as  well  as 
to  promote  a  better  environment.  The 
interagency  group  charged  with 
responding  to  that  mandate  foimd  that 
very  little  data  was  aveulable  and  what 


there  was,  was  inconsistent  and  based 
on  very  small  samples.  The  interagency 
group  also  held  a  series  of  meetings 
where  many  fi'om  the  private  sector 
expressed  a  need  for  better  date 
regarding  the  environmental  industry. 
As  a  result  an  environmental  data 
working  group  was  established  to 
explore  ways  to  develop  better  data. 

In  order  to  develop  data,  the  group 
concluded  that  a  classification  system 
for  environmental  technologies  goods 
and  services  was  needed.  Such  a  system 
has  been  developed  drawing  on  inputs 
from  the  private  and  public  sector.  In 
addition,  a  parallel  effort  through  the 
Organization  for  Economic  Cooperation 
and  Development  was  initiated  so  as  to 
ensure  the  classification  system  and  the 
data  collected  using  it  will  be 
comparable  with  environmental  data 
collection  in  other  industrial  countries. 

This  system  will  initially  be  used  by 
the  Bureau  of  the  Census  to  conduct  a 
special  sinvey  in  1996.  The  proposed 
classification  system  is  as  follows: 

Total  environmental  products 
Total  environmental  services 
Total  Air  pollution  control 
Total  Air  pollution  control  products 
Total  Air  particulate  emissions  collectors 
Electrostatic  precipitators 
Fabric  filters 
Mechanical  collectors 
Wet  scrubbers 

Total  gaseous  emissions  control  devices 
Catalytic  oxidation  systems 
Thermal  and  direct  oxidation  systems 
Scrubbers  (gas  absorbers) 

Wet  FGD  systems 
Dry  FGD  systems 
Gas  adsorbers 

Total  mobile  source  controls 
Catalytic  converters 
On  b^d  monitoring/control  systems 
Other 

Total  Air  pollution  control  services 
Modeling 

Emissions  monitoring 
Permitting  and  Licensing  services 
Analytical  services 

Assessment,  evaluation,  and  planning 
Total  Water  Pollution  Control 
Total  Water  Pollution  Control  Products 
Total  monitoring  and  analytical  products 
Freezers 
Microtomes 
Centrifuges 
Gas  Chromatography 
Mass  Spectrometers 
Other  instruments 
Leak  detectors 

Industrial  process  monitoring  devices 
Radiation  detection  devices 
Water  treatment  chemicals 
Total  Water  treatment  equipment 
Desalinization  equipment 
Storage  tanks  and  process  vessels 
Separators 
Gas  separators 
Fluid  filters 

Sewage  systems — construction 


Water  supply  and  delivery— construction 
Total  Water/Wastewater  Services 
Hydrogeology  services 
Ground  water  resource  analysis 
Health  and  ecological  risk  {assessment 
Treatment  planning  and  analysis 
Analytical  laboratory  services 
Gonstruction  and  engineering  management 
&  design 

Sewerage  systems — privately  operated 
Private  water  supply  and  delivery 
Li<:ensing  and  permitting 
Total  Energy  Conservation/Efficiency 
Products 

Total  Renewable  Energy  residential/ 
commercial/industrial 
Solar  residential/  commercial  (active) 

Solar  residential/  commercial  (passive) 
Wind  energy  conversion  (residential) 
Residential  photovoltaics 
Residential  wood  stoves 
Low  &  medium  temp  solar  process  heat 
Alcohol  fermentation  plant 
Methanol/ethanol  production  (non 
petroleum  based) 

Low  &  medium  Btu  gas  from  pyrolysis/ 
anaerobic  digestion/wood  gasification 
Industrial  wood  fired  boiler 
Utility 

Wood  fired  steam  electric  plant 
Wind  energy  conversion 
Central  station  solar  thermal  power 
Central  station  solar  photovoltaic 
Ocean  thermal  energy  conversion 
Geothermal  energy  conversion 
Total  fossil  energy 
Coal  benefication 
Ash  management 

Atmospheric  fluidized  bed  combustion 
Coal  liquifaction 
Coal  gasification 
•  IGCC 
Cogeneration 
MHD 

Waste-to-energy  systems 
Total  other  products 
Efficiency/Conservation  related  services 
Load  management 
Transportation  efficencies 
Total  Solid  and  Hazardous  waste 
management 

Total  Solid  and  Hazardous  waste 
management  products 
Pit  and  landfill  liners 
Waste  storage  tanks/barrels/drums 
Incinerators  (conventional) 

Incinerators  (high  temperature) 
Compactors 

Vehicles  (garbage  trucks,  ect) 

Tire  shredding  machinery 
Scrap  bailing  machines 
Spill  cleanup/containment  equipment 
Landfill  gas  management 
Total  Solid  and  Hazardous  waste 
management  services 
Landfill  management 
Waste  hauling 

Facility  assessment  and  monitoring 
Engineering,  construction,  design  services 
Spill  cleanup/containment 
Total  Environmental  Management  Services 
(general) 

Public  education  and  training 
Worker  education  and  training 
Site  remediation  assessment,  (malysis, 
design 
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Management  consulting 
Health,  safety,  toxicology  studies  and 
support  services 
Human  health  assessment 
Ecological  risk  assessment 
Ecological  sciences  service 
Analytical  laboratory  services 
Information  management 
Regulatory  and  compliance  audits 
Risk  and  liability  assessments 
Standards  and  procedures  development 
Dated:  August  29, 1995. 

Jonathan  C.  Menes, 

Director,  Office  of  Trade  and  Economic 
Analysis. 

(FR  Doc.  95-21809  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  3S10-DR-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 
PROCUREMENT  LIST;  ADDITION 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Prociurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  2, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
30, 1995,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Ehsabled  pubUshed  notice  (60  FR  34235) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  one  of 
the  ciurent  contractors  for  this  paper 
towel.  The  commenter  claimed  that 
adding  the  towel  to  the  Procurement 
List  would  have  a  significantly  adverse 
effect  on  the  contractor  and  would 
result  in  dramatically  higher  prices 
because  there  would  no  longer  be 
competition  on  this  product.  The 
contractor  also  observed  that  nonprofit 
agencies  employing  people  who  are 
blind  or  severely  disabled  are  not  able 
to  produce  items  themselves  but  have  to 
subcontract  production  to  manufac¬ 
turers. 

The  current  contract  which  this 
contractor  holds  with  the  Government 
for  these  towels  represents  only  a  very 
small  percentage  of  its  total  sales,  and 
a  considerably  smaller  percentage  than 


it  claimed.  Even  if  the  impact  of  the 
1993  addition  to  the  Procurement  List  of 
another  commodity  for  which  the 
contractor  held  a  Government  contract 
at  the  time  is  taken  into  account,  the 
impact  of  the  Committee’s  action  on  this 
contractor  does  not  reach  a  level  which 
the  Committee  considers  severe. 

The  Committee  is  required  to  set  a  fair 
market  price  for  each  commodity  and 
service  added  to  the  Procurement  List, 
and  to  adjust  the  price  as  conditions 
change  to  assure  &e  price  remains 
competitive.  The  price  established  by 
the  Committee  does  not  represent  a 
significant  increase  over  the  cvurent 
Government  contract  price. 

The  nonprofit  agency  which  will 
produce  the  towels  will  convert  paper 
stock  into  finished  towels,  as  well  as 
perform  all  packaging  operations.  It 
should  be  noted  that  the  packaging 
operations  eure  the  labor-intensive  peirts 
of  towel  production  which  create  jobs 
for  blind  people,  as  the  other  parts  of 
the  process  are  done  by  machine. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  is  suitable  for  procurement 
by  the  Federal  Government  xmder  41 
U.S.C.  46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Towel,  Paper 

8540-00-291-0392 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options 
exercised  under  those  contracts. 

E.R.  AUey,  Jr., 

Deputy  Execu  tive  Director. 

[FR.Doc.  95-21823  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  6820-33-P 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
emplojdng  persons  who  are  blind  or 
have  other  severe  disabihties. 

EFFECTIVE  DATE:  October  2, 1995. 
ADDRESSES:  Committee  for  Pvu'chase 
From  People  Who  Are  BUnd  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
23, 1995,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (60  F.R. 

32658)  of  proposed  addition  to  the 
Procurement  List  Comments  were 
received  from  the  ciurent  contractor  for 
this  day  planner.  The  contractor  noted 
that  both  it  and  the  nonprofit  agency 
which  would  produce  the  planner 
imder  the  Javits-Wagner-O’Day  (JWOD) 
Program  hold  Multiple  Award  Schedule 
(MAS)  contracts  to  provide  day  planners 
to  the  Government.  Addition  of  the 
planner  to  the  Procurement  List  would, 
according  to  the  contractor,  foreclose  its 
ability  to  sell  the  planner  to  the 
Department  of  Defense,  thus  depriving  it 
of  a  market  which  is  essential  to  its 
success  and  seriously  impacting  the 
company. 

The  Committee’s  action  would  only 
add  the  requirements  of  the  Defense 
Supply  Service,  Washington,  DC 
(DSSW)  for  a  second  color  binder  of  the 
planner  to  the  Procurement  List,  not  the 
entire  Department  of  Defense.  This 
requirement  represents  a  very  small 
percentage  of  the  contractor’s  total  sales, 
even  when  the  impact  of  the  recent 
addition  of  the  DSSW  requirement  of 
another  color  of  the  same  day  planner 
is  taken  into  account.  The  contractor 
will  retain  its  right  to  sell  to  the  rest  of 
the  Department  of  Defense  and  the  rest 
of  the  Government  under  its  MAS 
contract  and  other  individual  contracts. 
Consequently,  the  Committee  does  not 
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believe  that  its  action  will  have  a  severe 
adverse  impact  on  the  contractor. 

The  contractor  contended  that  the 
Committee’s  action  would  be 
inappropriate  because  it  would 
vmdermine  the  MAS  approach  of  giving 
all  organizations  a  level  playing  field  to 
compete  in  for  Federal  business.  The 
Committee’s  action  will  not  deprive  the 
contractor  or  other  MAS  contractors  of 
the  right  to  compete  to  sell  this  product 
to  other  Federal  customers.  'The  fact  that 
the  nonprofit  agency  designated  by  the 
Committee  to  produce  the  planner  also 
holds  an  MAS  contract  does  no  more 
than  give  that  agency  the  right  to 
compete  for  Federal  business.  That  right 
does  not,  however,  guarantee  any  work 
for  people  with  severe  disabilities, 
while  the  action  being  taken  by  the 
Committee  will  assure  a  limited 
business  base.  The  Committee  does  not 
beUeve  its  action  will  undermine  the 
MAS  program,  which  will  continue  to 
encompass  the  vast  majority  of  Federal 
sales  of  this  product. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  is  suitable  for  procurement 
by  the  Federal  Government  xmder  41 
U.S.C.  46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procvurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Organizer,  Day  Planner,  Travel  Size 

7530-00-D16-0057  (Burgundy) 
(Requirements  for  the  Defense  Supply 
Service,  Washington,  E)C) 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  imder  those  contracts. 

E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

(FR  Doc.  95-21821  Filed  8-31-95;  8:45  am) 
BtLUNG  CODE  6820-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Prociuement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  October  2, 1995. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arhngton,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commo^ties  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disahilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Plug,  Ear,  Hearing  Protection 
6515-00-137-6345 

NPA:  Orange  County  Rehabilitation  Center — 
Occupations,  Inc.,  Middletown,  New 
York 

Brush,  Wire 

7920-00-900-3577 
NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee,  Wisconsin 

Services 

Grounds  Maintenance,  Puget  Sound  Naval 
Shipyard,  Bremerton,  Washington 
NPA:  Peninsula  Services,  Bremerton, 
Washington 

Janitorial/Custodial,  Presidio  of  Monterey, 
Annex  and  Child  Development  Center, 
Monterey,  CalifcMnia 

NPA:  PRIDE  Industries,  Roseville,  California 
Janitorial/Custodial,  Allison  Park  U.S.  Army 
Reserve  Center  #2,  Buildings  1  and  5, 
Allison  Park,  Peimsylvania 
NPA:  Vocational  Rehabilitation  Center  of 
Allegheny  County,  Pittsburgh, 
Pennsylvania 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  New  Kensington,  Pennsylvania 
NPA:  Family  Services  6f  Western 
Pennsylvania,  New  Kensington, 
Pennsylvania 
E.R.  AUey,  Jr., 

Deputy  Executive  Director. 

[FR  Doc.  95-21822  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Logistics  Modernization 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Logistics  Modernization 
will  meet  in  open  session  on  September 
25-26, 1995  at  the  Institute  for  Defense 
Analyses  (IDA),  1801  N.  Beauregard 
Street,  Alexandria,  Virginia. 

The  mission  of  the  I)efense  Science 
Board  is  to  advise  the  Secretary  of 
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Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  &  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  m  further 
information  should  call  LTC  Kerry  M. 
Brown  at  (703)  697-7980. 

Dated:  August  29, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

FR  Doc.  95-21757  Filed  8-31-95:  8:45  am) 
BILLING  CODE  S000-04-M 


Department  of  the  Navy 

Notice  of  Rescheduling  of  Public 
Hearing  and  Extension  of  the 
Comment  Period  for  the  Draft 
Environmental  Impact  Statement  for 
Construction  and  Operation  of  a 
Relocatable  Over  the  Horizon  Radar, 
Puerto  Rico 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  implemented  by  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508),  and  the 
Commonwealth  of  Puerto  Rico  PubUc 
Law  Number  Nine,  section  4(c),  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft  » 

Environmental  Impact  Statement  (DEIS) 
for  construction  and  operation  of  a 
Relocatable  Over  the  Horizon  Radar 
(ROTHR)  system  in  Puerto  Rico. 

On  August  7, 1995,  the  Navy 
announced  in  the  Federal  Register  the 
postponement  of  public  hearings 
scheduled  for  August  8, 1995  in  Lajas, 
Puerto  Rico  and  for  August  10, 1995  in 
Vieques,  PR.  The  public  hearings  were 
to  soUcit  public  comment  on  the  DEIS 
for  ROTHR.  This  annoimcement  is  to 
notify  the  pubhc  that  the  public 
hearings  have  been  rescheduled.  The 
Puerto  Rico  Environmental  Quality 
Board  and  the  Department  of  the  Navy 
will  hold  two  public  hearings,  one  on 
September  26, 1995  from  6:30  PM  to 
9:30  PM  at  the  Mimicipal  Theater,  Lajas, 
PR;  and  another  on  September  28, 1995 
frtjm  6:30  PM  to  9:30  PM  at  the  Town 
Hall  Commxmity  Center,  Vieques,  PR.  In 
order  to  allow  additional  time  for  public 
review  on  the  DEIS,  the  public  comment 
period  has  been  extended  to  October  13, 
1995. 

The  DEIS  has  been  distributed  to 
various  Federal,  commonwealth,  and 
local  agencies,  elected  officials,  special 
interest  groups,  and  libraries.  The  DEIS 
is  available  for  review  at  the  following 
locations:  Town  Hail,  Municipality  of 
Vieques,  Vieques  Island,  PR;  Public 


Library,  Municipality  of  Lajas,  PR;  and 
Mayor’s  Office,  Lajas,  PR.  A  limited 
number  of  copies  of  the  DEIS  are 
available  by  contacting  Ms.  Linda 
Blount,  (804)  322-4892  or  Sr.  Jose 
Negron,  Commander  Fleet  Air, 
Caribbean,  (809)  865-4429. 

Written  statements  and/or  comments 
regarding  the  DEIS  should  be  mailed  to: 
Department  of  the  Navy,  Conunander, 
Atlantic  Division,  Naval  Facilities 
Engineering  Command,  1510  Gilbert 
Street,  Norfolk,  VA  23511-2699  (Attn: 
Ms.  Linda  Bloimt,  Code  2032LB). 
Questions  may  be  directed  to  Ms.  Linda 
Blount,  (804)  322-4892  or  Sr,  Jose 
Negron,  Commander  Fleet  Air, 
Caribbean,  (809)  865-4429.  All 
comments  must  be  postmarked  no  later 
than  October  13, 1995  to  become  part  of 
the  official  record. 

Dated:  August  29, 1995. 

M.D.  Schetzsle, 

Lt.  JAGC,  USNR,  Alternate  Federal  Register 
Liaison  Officer. 

IFR  Doc.  95-21754  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  3810-FF-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education;  Intent  to  Repay  to  the  Iowa 
State  Board  for  Vocational  Education 
Funds  Recovered  as  a  Result  of  a  Final 
Audit  Determination 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
gremtback  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234h  (1988),  the 
Secretary  of  Education  (Secretary) 
intends  to  repay  to  the  Iowa  Department 
of  Education  (Iowa),  imder  a  grantback 
arrangement,  an  amount  equal  to  75 
percent  of  the  principal  amoimt  of 
Vocational  Education  Basic  Grant  funds 
recovered  by  the  U.S.  Department  of 
Education  (Department)  as  a  result  of 
the  final  audit  determination  (ACN:  07- 
82144)  in  this  matter.  The  Department’s 
recovery  of  funds  followed  a  settlement 
reached  between  the  parties  under 
which  Iowa  refunded  $178,500  in 
principal,  to  the  Department  in  full 
resolution  of  the  Department’s  final 
audit  determination  for  fiscal  year  (FY) 
1986.  This  notice  describes  Iowa’s  plan 
for  the  use  of  the  repaid  Vocational 
Education  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
This  notice  invites  comments  on  the 
proposed  grantback. 

DATES:  All  comments  must  be  received 
on  or  before  October  2, 1995. 


ADDRESSES:  All  written  comments 
should  be  addressed  to  Dr.  Marcel  R. 
DuVall,  Chief,  Finance  Branch,  Division 
of  Vocational-Technical  Education, 
Ofiice  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  (Mary  E.  Switzer  Building,  room 
4320,  MS-7324),  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall,  Telephone  (202)  205- 
9502.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8239 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  a  settlement  agreement 
between  the  Department  and  Iowa,  the 
Department  recovered  $178,500  from 
Iowa  in  full  resolution  of  all  claims 
arising  from  an  audit  of  the  Iowa  State 
Department  of  Education,  covering  FY 
1986.  Of  this  amount,  $132,959  is 
considered  to  be  a  recovery  of 
Vocational  Education  Basic  Grant  funds. 

The  Department’s  original  claim  of 
$240,803.68  was  contained  in  a  final 
letter  of  determination  issued  by  the 
Assistant  Secretary  for  Vocational  and 
Adult  Education,  et  al.,  on  July  23, 1990. 
The  parties  determined  that  $19,129.24 
of  the  refund  demand  was  barred  by  the 
statute  of  limitations.  This  claim  arose 
from  findings  related  to  Iowa’s 
administration  of  its  Handicapped  State 
Grant  program.  Civil  Rights  Technical 
Assistance  and  Training  program.  Adult 
Education  program  and  Vocational 
Education  program.  The  Vocational 
Education  program  was  administered 
under  the  provisions  of  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  of  1990 
(Perkins  II). 

In  the  July  23, 1990,  letter,  the 
Assistant  Secretary  determined  that 
Iowa  violated  the  regulations  governing 
payroll  expenditures  and  maintenance 
of  time  distribution  records.  For  the 
applicable  programs,  Iowa  improperly 
allocated  payroll  expenditures  based  on 
predetermined  budgets  and  failed  to 
maintain  appropriate  time  distribution 
records  for  employees  who  worked  on 
more  than  one  cost  objective,  thus 
violating  provisions  of  the  cost 
principles  implemented  at  34  CFR  Part 
74,  Subpart  Q,  Appendix  C,  Part  II 
(B)(10)(b). 

Pursuant  to  a  November  12, 1991, 
agreement  resolving  fully  all  claims  in 
this  matter,  Iowa  repaid  the  Department 
$178,500.  The  full  payment  was  made 
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on  November  22, 1993.  The  repayment 
included  $132,959  of  Vocational 
Education  funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
section  1234h,  the  authority  applicable 
to  this  grantback  request,  provides  that 
whenever  the  Secretary  has  recovered 
fimds  ptiid  under  an  applicable  program 
because  the  recipient  made  an 
expenditure  of  ftmds  that  was  not 
allowable,  or  otherwise  failed  to 
discharge  its  responsibility  to  account 
properly  for  funds,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  that  program  and 
may  arrange  to  repay  to  the  recipient 
affected  by  that  action  an  amount  not  to 
exceed  75  percent  of  the  recovered 
funds.  The  Secretary  may  enter  into  this 
grantback  arrangement  if  the  Secretary 
determines  that — 

(1)  The  practices  or  procedures  of  the 
recipient  that  resulted  in  the  violation  of 
law  have  been  corrected,  and  that  the 
recipient  is  in  all  other  respects  in 
compliance  with  the  requirements  of 
that  program; 

(2)  The  recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  those 
fimds  pursuant  to  the  requirements  oL 
that  program  and,  to  the  extent  possible, 
for  the  benefit  of  the  population  that 
was  affected  by  the  failure  to  comply  or 
by  the  misuse  of  funds  that  resulted  in 
the  recovery;  and 

(3)  The  use  of  the  funds  in  accordance 
with  that  plan  would  serve  to  achieve 
the  purposes  of  the  program  imder 
which  the  funds  were  originally  paid. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(c)  of  GEPA, 
Iowa  has  applied  for  a  grantback  of 
$99,719,  or  75  percent  of  the  Vocational 
Education  portion  of  the  recovered 
funds.  Iowa  has  submitted  a  plan  for  use 
of  the  proposed  grantback  funds, 
consistent  with  Perkins  II,  which  is 
currently  in  effect.  Iowa  plans  to 
conduct  a  third-party  evaluation  of  the 
applied  academic  coursework 
incorporated  into  Iowa’s  tech-prep 
education  programs  and  to  purchase 
equipment  needed  to  connect  the  Iowa 
Department  of  Education  to  the  Iowa 
Communication  Network  (ICN). 

Specifically,  Iowa  plans  to  utilize  the 
requested  grantback  funds  to — 

U)  Contract  with  an  independent  firm 
to  design  and  conduct  an  evaluation  of 
the  applied  academics  course  being 
administered  as  a  portion  of  Iowa’s  tech- 
prep  education  programs.  The  State 
developed  and  implemented  a 
framework  model  for  tech-prep 
education  programs  approximately  three 


years  ago.  Many  secondary  and 
postsecondary  institutions  in  the  State 
have  incorporated  curriculum  materials, 
based  upon  this  framework  model,  into 
their  own  tech-prep  education 
programs.  These  institutions  are 
interested  in  obtaining  data  regarding 
the  model  program’s  effectiveness.  The 
contractor  will  produce  a  final  report 
summarizing  the  findings  of  this 
evaluation. 

(2)  Purchase  equipment  needed  to 
link  the  State  Department  of  Education 
to  a  statewide  fiber  optic  network.  This 
network  connects  all  of  Iowa’s 
commimity  colleges  and  provides  for  at 
least  one  education  end  point  in  all  of 
the  State’s  99  counties.  Gaining  access 
to  the  ICN  will  enable  the  State  to 
provide  direct  technical  assistance  to 
Perkins  fund  recipients,  helping  them  to 
resolve  administrative  issues  emd  to 
facihtate  supplemental  support  services 
for  students  with  special  needs.  The 
network  will  also  improve  basic 
communications  between  'The  State 
Board  and  the  State  community 
colleges.  The  additional  equipment 
Iowa  plans  to  purchase  will  serve  to 
advance  the  quality  of  programs 
delivered  by,  and  coordinated  through, 
the  postsecondary  State  system, 
resulting  in  Statewide  benefit  to 
vocation6d  education,  and  maximizing 
the  impact  of  the  grantback  funds. 

D.  The  Secretary’s  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  Iowa  and  other 
relevant  documentation.  Based  upon 
that  review,  the  Secretary  has 
determined  that  the  conations  imder 
section  459  of  GEPA  have  been  met. 

This  determination  is  based  upon  the 
best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative  action 
at  a  later  date.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met,  the  Secretary  makes  no 
determination  concerning  any  pending 
audit  recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary’s  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Iowa  State  Division  of 


Vocational  Education  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amoimt  of  $99,719, 
which  is  75  percent — ^the  maximum 
percentage  authorized  by  the  statute — of 
the  principal  amount  of  Vocational 
Education  Basic  Grant  funds  recovered 
by  the  Department  as  a  result  of  the  final 
audit  determination  and  the  settlement 
in  this  matter. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

Iowa  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  imder  a  grantback 
arrangement  would  be  made: 

(1)  Iowa  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  of  the  grantback  by 
the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantback  by  die  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1995  in 
accordance  with  section  459(c)  of  GEPA 
and  Iowa’s  plan. 

(3)  Iowa  will,  no  later  than  January  1, 
1996,  submit  a  report  to  the  Secretary 
which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and 

(4)  Sepeirate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.048,  Basic  State  Grants  for 
Vocational  Education). 

Dated:  August  24, 1995. 

Patricia  W.  McNeil, 

Acting  Assistant  Secretary  for  Vocational  and 
Adult  Education.  ' 

(FR  Doc.  95-21919  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  4000-01-P 

Intent  To  Repay  to  the  Washington 
State  Board  for  Vocational  Education 
Funds  Recovered  as  a  Result  of  Two 
Final  Audit  Determinations 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
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(GEPA),  20  U.S.C.  1234h,  the  Secretary 
of  Education  (Secretary)  intends  to 
repay  to  the  Washington  State  Board  for 
Vocational  Education  (Washington), 
iinder  a  grantback  arrangement,  an 
amount  equal  to  75  percent  of  the 
principal  amount  of  funds  recovered  by 
the  U.S.  Department  of  Education 
(Department)  as  a  result  of  the  final 
audit  determinations  in  this  matter.  The 
Department’s  recovery  of  funds 
followed  settlements  reached  between 
the  parties  imder  which  Washington 
refunded  $49,500  (ACN:  10-03372G) 
and  $50,000  (ACN;  10-13343G), 
equalhng  a  total  of  $99,500  in  principal, 
to  the  Department  in  full  resolution  of 
the  Department’s  final  audit 
determinations  for  fiscal  years  (FYs) 

1989  and  1990.  This  notice  describes 
Washington’s  plan  for  the  use  of  the 
repaid  i^ds  and  the  terms  emd 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
This  notice  invites  comments  on  the 
proposed  grantback. 

DATES:  All  comments  must  be  received 
on  or  before  October  2, 1995. 

ADDRESSES:  All  written  comments 
should  be  addressed  to  E)r.  Marcel  R. 

Du  Vail,  Chief,  Finance  Branch,  Division 
of  Vocationed-Technical  Education, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW,,  (Mary  E.  Switzer  Building,  room 
4320,  MS-7324),  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marcel  R.  DuVall,  (202)  205-9502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8239 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

Under  settlement  agreements  between 
the  Department  and  Washington,  the 
Department  recovered  $49,500  (ACN; 
10-03372G)  and  $50,000  (ACN;  10- 
13343G)  fi'om  Washington  in  full 
resolution  of  all  claims  arising  from 
audits  of  Washington’s  State  Division  of 
Vocational  Education,  covering  FYs 
1989  and  1990,  respectively. 

The  Department’s  original  claims  of 
$192,354  (ACN;  10-03372G  (FY  1989)) 
and  $135,248  (ACN;  10-13343G  (FY 
1990))  were  contained  in  final  letters  of 
determination  issued  by  the  Assistant 
Secretary  on  March  29, 1991,  and  March 
31, 1993,  respectively.  These  claims 
arose  from  findings  related  to 
Washington’s  administration  of  its 
vocational  education  program  imder  the 


provisions  of  the  Carl  D.  Perkins 
Vocational  Education  Act.  20  U.S.C. 

2301  et  seq.  (1988)(Perkins  I). 

In  the  March  29, 1991  letter  for  FY 
1989,  the  Assistant  Secretary 
determined  that  Washington  violated 
the  Federal  regulations  governing  funds 
set  aside  for  disabled  and  disadvantaged 
students  awarded  under  Title  11,  Part  A, 
of  Perkins  I.  Specifically,  Washington 
used  funds  to  pay  for  salaries  and 
instructional  programs  that  served 
students  who  were  not  enrolled  in 
vocational'education  programs,  thus 
violating  provisions  implemented  at  34 
CFR  401.52(a)  and  401.53(a)(1)  and 
401.58(a)(l)(1989).  In  addition, 
Washington  violated  the  requirement, 
implemented  at  34  CFR  401.52(a)  and 
401.53(a)(1),  that  funds  allocated  for 
disabled  and  disadvantaged  individuals 
be  used  only  for  the  excess  costs 
incurred  as  a  result  of  serving  those 
populations.  The  Assistant  Secretary 
fuller  determined  that  Washington 
violated  the  requirement  at  20  U.S.C. 
2323(b)(16)(1988)  that  Perkins  I  funds 
be  used  to  supplement  and  not  supplant 
State  and  local  funds. 

In  the  March  31, 1993  letter,  the 
Assistant  Secretary  determined  that 
Washington  awarded  funds  reserved  for 
disabled  and  disadvantaged  under  Title 
n.  Part  A,  of  Perkins  I  to  11  community 
colleges  based  on  applications 
proposing  services  that  were  not 
allowable  under  Perkins  I.  The  Assistant 
Secretary  determined  that  the  colleges 
used  these  funds  to  pay  for  salaries  and 
instructional  programs  that  either 
served  disadvantaged  and  disabled 
individuals  who  were  not  enrolled  in 
vocational  education  programs  or  that 
served  students  who  were  not  members 
of  those  special  populations.  34  CFR 
401.52(a)  and  401.53(a)(l)(1990). 

The  settlement  negotiations  resulting 
firom  Washington’s  appeal  of  the 
Assistant  Secretary’s  March  29, 1991 
and  March  31, 1993  determinations 
culminated  in  settlement  agreements. 
The  settlement  agreement  for  the  March 
29, 1991  determination  (ACN;  10- 
03372G)  was  executed  on  June  5, 1992. 
The  Department  received  full  payment 
of  $49,500  for  this  determination  in 
August  1992.  'The  settlement  agreement 
for  the  March  31, 1993  determination 
(ACN;  10-13343G)  was  executed  on 
May  10, 1995.  'The  Department  received 
full  payment  of  $50,000  for  this 
determination  on  August  8, 1994. 

B.  Authority  for  Awarding  a  Grantback 
Section  459(a)  of  GEPA,  20  U.S.C. 

§  1234(h),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  any  applicable  program,  the  Secretary 


may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
State  or  local  educational  agency 
affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  grantback  arrangement  if 
the  Secretary  determines  that — 

(1)  The  practices  or  procedures  of  the 
recipient  &at  resulted  in  the  violation  of 
law  have  been  corrected,  and  that  the 
recipient  is  in  all  other  respects  in 
compliance  with  the  requirements  of 
that  program; 

(2)  The  recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  those 
funds  pursuant  to  the  requirements  of 
that  program  and,  to  the  extent  possible, 
for  the  benefit  of  the  population  that 
was  affected  by  the  failure  to  comply  or 
by  the  misuse  of  funds  that  resulted  in 
the  recovery;  and 

(3)  The  use  of  the  funds  in  accordance 
with  that  plan  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  ^e  funds  were  originally  paid. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA, 
Washington  has  applied  for  a  grantback 
of  $74,625,  or  75  percent  of  the  $99,500 
total  amoimt  repaid  to  the  Department 
under  the  FY  1989  and  FY  1990 
settlement  agreements,  and  has 
submitted  a  plan  for  use  of  the  proposed 
grantback  funds,  consistent  with  the 
Carl  D.  Perkins  Vocational  and  AppUed 
Technology  Education  Act  of  1990 
(Perkins  II),  which  is  currently  in  effect. 
Washington  plans  to  use  the  FY  1989 
funds  to  purchase  equipment  to  assist 
disabled  and  disadvemtaged  populations 
enrolled  in  remedial  vocational 
programs.  Utilizing  the  FY  1990  funds, 
Washington  plans  to  hire  personnel  and 
to  purchase  equipment  to  develop  a 
communication  system  for  the  State  and 
postsecondary  institutions  involved  in 
vocational-technical  programs. 

Specifically,  Washington  plans  to 
utilize  the  requested  FY  1989  grantback 
funds,  totaling  $37,125,  to — 

(1)  Purchase  updated  adaptive 
equipment  to  assist  disabled  and 
disadvantaged  students  enrolled  in 
remedial  and  vocational  training 
programs  at  South  Seattle  Community 
College,  so  that  these  students  can  fully 
participate  in  vocational  programs.  This 
equipment  will  include  four  G.E. 
Fastrac  speed  listening  cassette 
recorders  and  adapters,  two  Sharp 
Talking  Clock  calculators,  three 
adjustable  computer  tables  for 
wheelchair  users,  four  Language 
Masters,  one  personal  FM  Loop  system. 
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and  one  portable  disk  drive  for  Type  ’n 
Speak  equipment  ($3,958); 

(2)  Purchase  adaptive  equipment  to 
assist  vocational  education  students 
enrolled  at  Spokane  Community  College 
including:  fouir  high-back  stools 
designed  to  accommodate  students  with 
physical  disabilities  (including  back 
injuries),  six  portable  spell  checkers  for 
the  learning  disabled,  and  one  computer 
workstation  specially  designed  for  the 
disabled  ($9,119); 

(3)  Piu^ase  equipment  fb  assist 
vocational  education  students  with 
disabilities  at  Shoreline  Community 
College,  including:  five  micro  tape 
recorders,  one  computer  station  that 
utilizes  speech  recognition  for  text 
input,  one  Dragon  Dictate  that  also  uses 
speech  recognition  input,  and  one 
Laserjet  4M-t-  printer  to  permit  special 
population  students  to  print  fium  laptop 
computers  ($6,330); 

(4)  Purchase  and  enhance  adaptive 
equipment  for  disabled  students 
enrolled  in  vocational  education 
programs  at  Everett  Community  College, 
including:  four  wrist  rests,  two 
ergonomic  keyboards,  two  FM  Comtrex 
systems,  four  4-track  recorders,  two 
2MG  memory  computer  boards,  one 
4MG  memory  computer  board,  and  four 
ergonomic  chairs  ($6,715); 

(5)  Purchase  a  laptop  computer  and 
related  software  for  hearing-impaired 
vocational  education  students  at  Green 
River  Commvmity  College  ($3,291); 

(6)  Purchase  adaptive  equipment  for 
disabled  students  enrolled  in  vocational 
education  at  Wenatchee  Valley 
Community  College,  including:  one 
Vista  VGA  system  to  provide  computer 
magnification  capabiUty  for  the  visually 
impaired,  and  one  door  to  provide 
disabled  access  into  the  Student 
Services  facility  ($7,712). 

Washington  also  plans  to  utilize  the 
requested  FY  1990  grantback  funds, 
totaling  $37,500,  to — 

(1)  Purchase  one  Hewlett  Packard 
NetServer  and  related  equipment  to 
provide  an  effective  communication 
system  between  the  State  Board  and 
local  community  and  technical  colleges. 
Washington  plans  to  establish  an 
accurate  and  consistent  method  of 
exchange  for  data  related  to  Perkins  11, 
its  rules  and  regulations,  especially  as  it 
relates  to  disadvantaged  and  disabled 
populations.  The  information  would  be 
available  for  special  population 
coordinators,  counselors,  teachers  and 
local  administrators.  The  system  would 
share  information  about  “best 
practices”,  providing  examples  of 
exemplary  utilization  of  Perkins  funds 
for  disabled  and  disadvantaged 
students.  It  would  also  provide  E-mail 
access  between  the  State  and  the  local 


college  community,  permitting  a 
question  and  answer  dialog  to  be 
estabhshed  ($10,000); 

(2)  Purchase  hardware  and  software 
needed  to  support  the  user  network  and 
to  provide  applicable  data.  The  system 
information  would  serve  as  a 
clearinghouse  resource  for 
disadvantaged  and  disabled 
popvilations,  providing  data  related  to 
career  guidance  and  counseling,  job 
placement,  and  employment  assistance. 
The  system  would  also  be  utilized  to 
contact  and  aid  employers  interested  in 
hiring  disabled  or  disadvantaged 
vocational  education  students.  It  would 
provide  assistance  and  information 
about  job  restruchiring  and  adaptive 
modifications  needed  to  accommodate 
the  emplojrment  of  special  needs 
students  ($7,500); 

(3)  Retain  the  services,  by  contract,  of 
a  computer  project  technician,  who 
would  develop  and  implement  the 
commimication  system  ($18,000);  and 

(4)  Conduct  a  pilot  testing  and 
dissemination  program  of  the  completed 
computer  network  system  ($2,000). 

Washington  plans  to  use  the  FY  1989 
grantback  funds  to  enhance  access  to 
vocational  education  programs  for 
disabled  and  disadvantaged  students. 

As  is  indicated  in  Washington’s 
grantback  plan,  the  additional 
equipment  Washington  plans  to 
purdiase  will  serve  to  advance  the 
quality  of  programs  delivered  by,  and 
coordinated  through,  the  postsecondary 
State  system,  resulting  in  Statewide 
benefit  to  vocational  education,  and 
maximizing  the  impact  of  the  grantback 
funds. 

Weishington  plans  to  use  the  FY  1990 
grantback  funds  to  enable  an  accurate 
and  efficient  exchange  of  information 
about  vocational  education,  especially 
as  it  relates  to  disadvantaged  and 
disabled  populations,  to  local 
administrators,  teachers,  and  students 
within  the  community  and  technical 
college  system.  It  will  further  allow 
disadvantaged  and  disabled  vocational 
students  to  access  quickly  and  easily  a 
broad  range  of  information  relevant  to 
their  particular  needs. 

D.  The  Secretary’s  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  Washington  and 
other  relevant  documentation.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  459  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
infonnation  is  not  acciuate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative  action 


at  a  later  date.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met,  the  Secretary  makes  no 
determination  concerning  emy  pending 
audit  recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary’s  Intent  To 
Enter  into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
^uTangement  to  award  funds  imder  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  emd  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  mdce  funds 
available  to  the  Washington  State 
Division  of  Vocational  location  imder 
a  grantback  arrangement.  'The  grantback 
award  would  be  in  the  amount  of 
$74,625,  which  is  75  percent — the 
maximum  percentage  authorized  by  the 
statue — of  the  principal  recovered  to 
date  by  the  Department  as  a  result  of  the 
final  audit  determinations  and  the 
settlements  in  this  matter. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Airmigement  Would  Be  Made 

Washington  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  Washington  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
re^latory  requirements; 

(b)  The  plan  that  was  submitted  and 
any  amendments  in  that  plan  that  are 
approved  in  advance  of  the  gnmtback  by 
the  Secretary;  and 

(c)  'The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
of  the  grantback  by  the  Secretary. 

(2)  All  funds  received  under  me 
grantback  arrangement  must  be 
obligated  by  September  30, 1995  for 
ACN:  10-03372G  and  September  30, 
1998  for  ACN:  10-13343G,  in 
accordance  with  section  459(c)  of  GEPA 
and  Washington’s  plan. 

(3)  Washington  will,  no  later  than 
January  1, 1996,  submit  a  report  to  the 
Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
imder  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
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expenditiires  of  funds  awarded  imder 
the  grantback  arrangement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.048,  Basic  State  Grants  for 
Vocational  Education). 

Dated:  August  24, 1995. 

Pabrida  W.  McNeU, . 

Acting  Assistant  Secretary  for  Vocational  and 
Adult  Education. 

[FR  Doc.  95-21920  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Prototype  Spent  Nuclear  Fuel  Dry 
Transfer  System 

agency:  Office  of  Civilian  Radioactive 
Waste  Management,  DOE. 

ACTION:  Notice. 


SUMMARY:  On  July  14, 1995,  the  U.S. 
Department  of  Energy  published  a 
Federal  Register  Notice  entitled  “Natice 
of  Prototype  Spent  Nuclear  Fuel  Dry 
Transfer  System  Project”  (60  FR  36267). 
That  notice  invited  letters  of  interest 
from  electric  utilities  and  other  public 
and  private  entities  interested  in 
participating  with  DOE  in  a  cooperative 
project  for  prototype  fabrication, 
demonstration  and/or  licensing  of  a 
spent  nuclear  fuel  dry  transfer  system 
currently  being  designed  under  a 
Cooperative  Agreement  between  DOE 
and  the  Electric  Power  Research 
Institute  (EPRI). 

The  Department  of  Energy  hereby 
annoimces  that  the  due  date  for  letters 
of  interest  in  response  to  that  notice  has 
been  extended  to  September  22, 1995. 

DATES:  Letters  of  interest  must  be 
received  no  later  than  September  22, 
1995. 

ADDRESSES:  Letters  of  interest  should  be 
sent  to  the  U.S.  Department  of  Energy, 
Attn:  Michelle  Miskinis,  HR-561.21, 
1615  M  Street  NW.,  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Miskinis,  (202)  634—4413. 

SUPPLEMENTARY  INFORMATION:  The  DOE/ 
EPRI  design  consists  of  portable  spent 
nuclear  fuel  dry  transfer  equipment 
which  operates  in  a  shielded  facility  to 
safely  transfer  spent  nuclear  fuel 
between  casks  or  canister  based 
systems.  This  system  has  potential 
applications  at  utility  and  Federal  sites. 
Further  details  regarding  the  dry 
transfer  system  are  included  in  the 
previous  Federal  Register  Notice  (60  FR 
36267).  Letters  of  interest  must  contain 
the  information  specified  in  that  notice. 


Issued  in  Washington,  DC,  on  August  28, 
1995. 

Lake  Barrett, 

Deputy  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 

(FR  Doc.  95-21787  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  6460-01-P 


Chicago  Operations  Office;  Financial 
Assistance  Award;  the  Electrochemical 
Society,  Inc. 

agency:  U.S.  Department  of  Energy. 
ACTION:  Intent  to  Award  Based  on  an 
Unsolicited  Application. 

SUMMARY:  The  Department  of  Energy 
emnounces  that  pursuant  to  the 
provisions  of  10  CFR  600.14,  it  intends 
to  renew  Grant  No.  DE-FG02- 
87CE34012  based  on  an  imsolicited 
application  received  fr’om  the 
Electrochemical  Society  for  the 
Electrochemical  Society  Summer 
Fellowship  Program.  The  determination 
to  renew  this  grant  is  based  on  the 
following  information:  A  technical 
evaluation  of  the  proposed  project  was 
performed  pursuant  to  10  CFR  600.14 
(d).  This  renewal  will  provide  five 
summer  fellowships  during  1996, 1997 
and  1998  for  students  engaged  in 
electrochemical  research.  Tlie  reseeuch 
will  address  energy-related  aspects  of 
electrochemical  science  and 
engineering,  as  well  as  solid  state 
science  and  engineering  relevant  to 
batteries  and  fuel  cells. 
Photoelectrochemistry  and 
electrochemical  processes  in  materials 
will  also  be  explored  with  the  goal  being 
to  reduce  energy  consumption.  The 
objectives  of  this  program  are  to 
increase  students'  awareness  of  the 
energy  efficiency  and  renewable  energy 
programs  at  DOE,  contribute  new 
imderstanding  of  basic  phenomena 
related  to  electrochemical  energy 
conversion,  and  provide  training  for 
new  scientists  and  technologists  in  the 
field  electrochemistry  to  ensure  a 
continuing  reservoir  of  electrochemical 
expertise.  The  probability  of  achieving 
the  anticipated  objectives  is  extremely 
high.  The  facilities  and  qualifications  of 
the  key  personnel  are  appropriate.  DOE 
knows  of  no  other  entity  which  is 
conducting  or  planning  to  conduct  such 
an  effort.  The  DOE  share  of  funding  is 
estimated  at  $45,000  for  the  three  year 
project  period  which  shall  go  directly  to 
the  fellowship  recipients  in  the  form  of 
five  $3,000  scholarships  each  year.  The 
anticipated  term  of  the  renewal  period 
is  Jime  1, 1996  through  May  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
M.  Wiinikka,  U.S.  Department  of 
Energy,  Chicago  Operations  Office, 


Acquisition  and  Assistance  Group,  9800 
South  Cass  Avenue,  Argonne,  IL  60439, 
(708)  252-2126.  Ms.  Kerry  Cullerton, 
U.S.  Department  of  Energy,  Chicago 
Operations  Office,  Acquisition  and 
Assistance  Group,  9800  South  Cass 
Avenue,  Argonne,  IL  60439,  (708)  252- 
2107. 

Issued  in  Chicago,  Illinois  on  August  25, 
1995. 

David  T.  Goldman, 

Acquisition  &•  Assistance  Group  Acting 
Manager. 

(FR  Doc.  95-21785  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  646(M>1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-1 489-000,  et  al.] 

Southern  California  Edison  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  25, 1995. 

Take  notice  that  the  following  filings 
have^been  made  with  the  Commission. 

1.  Southern  California  Edison  Company 
(Docket  No.  ER95-1489-000] 

Take  notice  that  on  August  23, 1995, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  supplements 
to  its  initial  filing  in  the  above  docket. 
The  supplements  amend  the  rate  to  be 
effective  June  1, 1995,  for  the  Edison- 
Riverside  Washington  Water  Power 
Firm  Transmission  Service  Agreement 
between  Edison  and  the  City  of 
Riverside,  correct  the  losses  stated  for 
the  Edison-IID  Firm  Transmission 
Service  Agreement  between  Edison  and 
Imperial  Irrigation  District,  and  correct 
a  typographical  error  in  the  losses 
shown  for  the  Edison- AEPCO  Firm 
Transmission  Service  Agreement 
between  Edison  and  the  Arizona 
Electric  Power  Cooperative. 

Edison  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  all  interested  parties. ' 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Navajo  Tribal  Utility  Authority  v. 
Public  ^rvice  Company  of  New  Mexico 

Docket  No.  EL95-75-000 ) 

Take  notice  that  on  August  21, 1995, 
Navajo  Tribal  Utility  Authority  tendered 
for  filing  a  complaint  against  ffie  Public 
Service  Company  of  New  Mexico  for 
rate  relief. 

Comment  date:  September  25, 1995, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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3.  PSI  Energy,  Inc. 

[Docket  No.  ER95-1 563-000] 

Take  notice  that  on  August  15, 1995, 
PSI  Energy,  Inc.  tendered  for  filing  a 
revision  to  its  rates  for  full  reqtiirements 
wholesale  electric  service  to 
mimicipalities,  proposed  to  become 
effective  as  of  September  23, 1995. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER95-1575-000] 

Take  notice  that  on  August  18, 1995, 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  Amendment  No.  1  to 
the  Transmission  Service  Exchange 
Agreement  dated  February  1, 1994, 
between  NSP  and  East  River  Electric 
Power  Cooperative  (East  River). 

Amendment  No.  1  to  the 
Transmission  Service  Exchange 
Agreement  provides  for  a  change  in  the 
transmission  wheeling  rate  between  the 
parties.  NSP  requests  the  Conunission  to 
waive  its  Part  35  notice  requirements 
and  accept  the  agreement  for  filing 
effective  August  19, 1995. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Power,  Inc. 

[Docket  No.  ER95-1576-000] 

Take  notice  that  on  August  18, 1995, 
Entergy  Power,  Inc.,  tendered  for  filing 
a  Pur^ase  and  Sale  Agreement  between 
Tenneco  Energy  Marketing  Company 
and  Entergy  Power,  Inc. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Power  and  Light  Company 
[Docket  No.  ER95-1578-000] 

Take  notice  that  on  August  18, 1995, 
Wisconsin  Power  and  Li^t  Company 
(WP&L)  tendered  for  filing  an 
Agreement  dated  July  24, 1995, 
establishing  NorAm  Energy  Services, 

Inc.  as  a  customer  imder  the  terms  of 
WP&L’s  Transmission  Tariff  T-2. 

WP&L  requests  an  effective  date  of 
July  24, 1995  and  accordingly  seeks 
waiver  of  the  Commission’s  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Power  and  Light  Company 
[Docket  No.  ER95-1579-000] 

Take  notice  that  on  August  18, 1995, 
Wisconsin  Power  and  Li^t  Company 


(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L’s  Bulk 
Power  Tariff  between  itself  and  NorAm 
Energy  Services,  Inc.  WP&L  respectfully 
requests  a  waiver  of  the  Commission’s 
notice  requirements,  and  an  effective 
date  of  July  20, 1995. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  and  Light  Company 
[Docket  No.  ER95-1 580-000] 

Take  notice  that  on  August  18, 1995, 
Wisconsin  Power  and  Li^t  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L’s  Bulk 
Power  Tariff  between  itself  and  Illinois 
Power  Company.  WP&L  respectfully 
requests  a  waiver  of  the  Commission’s 
notice  reqviirements,  and  an  effective 
date  of  August  1, 1995. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PECO  Energy  Company 
[Docket  No.  ER95-1 581-000] 

Take  notice  that  on  August  18, 1995, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  August  2, 
1995,  with  Wabash  Valley  Power 
Association  (WABASH  VALLEY)  imder 
PECO’s  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  WABASH  VALLEY  as 
a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
August  2, 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppUed  to  WABASH 
VALLEY  to  the  Pennsylvania  Pubfic 
Utility  Commission. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Upper  Peninsula  Power  Company 

[Docket  No.  ER95-1 582-000] 

Take  notice  that  on  August  17, 1995, 
Upper  Peninsula  Power  Company 
(UPPC)  tendered  for  filing  Addendum  C 
to  the  Agreement  dated  ^ptember  12, 
1966  between  the  Village  of  L’Anse  and 
UPPC. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  GED  Gas  Services,  LLC 
[Docket  No.  ER95-1 583-000] 

Take  notice  that  on  August  17, 1995, 
GED  Gas  Services,  LLC  tendered  for 
filing  an  application  for  Power  Broker. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Puget  Sound  Power  &  Light 
Company 

[Docket  No.  ER95-1 584-000] 

Take  notice  that  on  August  18, 1995, 
Puget  Sound  Power  &  Li^t  Company 
(Puget)  tendered  for  filing  an  Agreement 
for  Purchase  and  Sale  of  Power 
(Purchase  Agreement)  with  Public 
Utility  District  No.  1  of  Douglas  County, 
Washington  (District).  A  copy  of  the 
filing  was  served  upon  District. 

The  Purchase  Agreement  is  for  the 
sale  of  on-peak  capacity  and  associated 
energy  by  District  and  the  off-peak 
return  of  energy  by  Puget  pursuant  to 
Puget’s  FPC  Electric  Tariff  Original 
Volume  No.  3. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consumers  Power  Company 
[Docket  No.  ER95-1585-000] 

Take  notice  that  on  August  18, 1995, 
Consumers  Power  Company 
(Consumers),  acting  on  behalf  of  itself 
and  as  agent  for  The  Detroit  Edison 
Company  (Detroit  Edison)^  tendered  for 
filing  various  rate  schedule  changes  to 
Consumers  Power  Company  Rate 
Schedule  FPC  No.  41  and  The  Detroit 
Edison  Company  Rate  Schedule  FPC 
No.  22. 

Copies  of  the  filing  were  served  upon 
the  Michigan  PubUc  Service 
Commission,  Consumers  and  Detroit 
Edison. 

Conunent  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Citizens  Utilities  Company 
[Docket  No.  ER95-1 586-000] 

Take  notice  that  on  August  18, 1995, 
Citizens  Utilities  Company  (Citizens), 
tendered  for  filing  two  Tariffs  providing 
for  Transmission  Services  by  its 
Vermont  Electric  Division,  a  Point-to- 
Point  Transmission  Service  Tariff  and  a 
Network  Integration  Service 
Transmission  Tariff.  Citizens  presently 
provides  retail  service  in  the  Counties  of 
Franklin,  Grand  Isle,  Essex,  Orleans  and 
Caledonia. 

As  more  fully  set  forth  therein,  the 
Transmission  'Tariffs  provide  for  the 
non-discriminatory  transmission  of 
electric  energy  over  Citizens’  Vermont 
transmission  facifities  at  cost-based 
rates.  Initial  service  under  the 
Transmission  Tariffs  will  not  begin 
before  December  1, 1995. 

Citi2»ns  states  that  a  copy  of  its  filing 
was  served  on  all  parties  listed  on  the 
attached  Service  list. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Commonwealth  Edison  Company 
[Docket  No.  ER95-1 587-000) 

Take  notice  that  on  August  18, 1995, 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  revisions 
to  its  Power  Sales  Tariff  pS-1  Tariff). 
ComEd  proposes  to  modify  the  PS-1 
Tarifi  to  permit  ComEd  to  make  sales 
under  the  Tariff  to  electric  utilities  with 
whom  ComEd  is  directly 
interconnected,  Jo  reduce  the  minimum 
purchase  requirement  for  transactions 
and  to  offer  customers  served  under  the 
PS-1  Tariff  the  option  that  ComEd  will 
arrange  for  third-party  transmission 
service. 

ComEd  requests  an  effective  date  of 
August  19, 1995  and,  accordingly,  seeks 
w€uver  of  the  Commission’s  notice 
requirements.  Copies  of  this  filing  were 
served  upon  parties  to  service 
agreements  imder  the  PS-1  Tariff  and 
the  Illinois  Commerce  Commission. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Portland  General  Electric  Company 

[Docket  No.  ER95-1 588-000] 

Take  notice  that  on  August  18, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  an 
Interconnection  and  Transmission 
Agreement  with  Eugene  Water  & 

Electric  Board.  PGE  proposes  an 
effective  date  of  August  19, 1995. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Kentucky  Utilities  Company 
[Docket  No.  ER95-1 598-000) 

Take  notice  that  on  August  21, 1995, 
Kentucky  Utilities  Company  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Transmission 
Service  with  InterCoast  Power 
Marketing  Compemy. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kentucky  Utilities  Company 
[Docket  No.  ER95-1600-000) 

Take  notice  that  on  August  21, 1995, 
Kentucky  Utilities  Company  tendered 
for  filing  an  executed  Service 
Agreement  for  Power  Services  with 
Rainbow  Energy  Marketing  Corporation. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Kentucky  Utilities  Company 

[Docket  No.  ER95-1601-0001 
Take  notice  that  on  August  21, 1995, 
Kentucky  Utilities  Company  tendered 
for  filing  an  executed  Service 


Agreement  for  Power  Services  with 
Electric  Clearinghouse,  Inc. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Kentucky  Utilities  Company 
[Docket  No.  ER95-1602-0001 

Take  notice  that  on  August  21, 1995, 
Kentucky  Utilities  Company  tendered 
for  filing  an  executed  Service 
Agreement  for  Power  Services  with 
Intercoast  Power  Marketing  Company. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Kentucky  Utilities  Company 
[Docket  No.  ER95-1603-0001 

Teike  notice  that  on  August  21, 1995, 
Kentucky  Utilities  Company  tendered 
for  filing  an  executed  Service 
Agreement  for  Power  Services  with 
NorAm  Energy  Services. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-21705  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  6717-01-P 


[Docket  No.  CP9&-695-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

August  28, 1995. 

Take  notice  that  on  August  18, 1995, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  P.O.  Box  2511, 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP95^95-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 


Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
delivery  point  facilities  in  Fentress 
Coimty,  Tennessee,  for  Upper 
Cumberland  Gas  Utility  District,  an 
LDC,  under  East  Tennessee’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
412-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

East  Tennessee  states  that  the  total 
delivered  quantities  would  not  exceed 
total  authorized  quantities  and  there 
would  be  no  detriment  to  existing 
customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an 'application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-21707  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP95-670-000] 

Natural  Gas  Pipeline  Company  of 
America;  Renotice  of  Application 

August  21, 1995. 

Natural’s  application  in  Docket  No. 
CP95-670-000  was  inadvertently 
entitled  “NOTICE  OF  REQUEST 
UNDER  BLANKET  AUTHORIZATION” 
and  had  the  corresponding  boiler-plate 
language,  referencing  a  45-day  notice 
period  when  noticed  on  August  15, 

1995.  (60  FR  43790,  August  23,  1995.) 

In  view  of  the  above.  Natural’s 
application  will  be  renoticed  as  a 
“NOTICE  OF  APPLICATION”  and  given 
a  21-day  comment  period. 

Take  notice  that  on  August  8, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP95-670-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
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abandon,  by  sale  to  Shell  Offshore  Inc. 
(Shell),  lateral  and  meter  facilities 
located  in  offshore  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  the  facilities  were 
originally  constructed  to  receive  gas 
purchased  fi'om  Shell  in  offshore 
Louisiana.  Natural  states  that  these 
facilities  are  no  longer  related  to  any  gas 
purchase  contracts  and  hence,  no  longer 
hold  sufficient  value  to  Natiual,  to 
warrant  the  expenditures  required  to 
maintain  them. 

Specifically,  Natural  proposes  to 
abandon:  (1)  2.8  miles  of  8-inch  pipeline 
that  extends  between  Shell’s  “A”  and 
“B”  platforms  in  Eugene  Island  Block 
331,  offshore  Louisiana,  (2)  a  dual  8- 
inch  meter  and  appurtenant  facilities 
located  on  Shell’s  “A”  platform  in 
Eugene  Island  Block  331,  offshore 
Louisiana,  (3)  a  10-inch  dual  meter  and 
appurtenant  facilities  located  on  Shell’s 
platform  in  Vermilion  Block  321, 
offshore  Louisiana,  (4)  a  dual  6-inch 
meter  and  appurtenant  facilities  located 
on  Shell’s  platform  in  Vermilion  Block 
340,  offshore  Louisiana,  and  (5)  a  dual 
8-inch  meter  and  appurtenant  facilities 
located  on  Shell’s  platform  in  West 
Cameron  565,  offshore  Louisiana. 

Natural  states  that  it  intends  to  sell  the 
facilities  to  Shell  for  $260,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  5, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washbigton,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natmnl 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Natmal  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-21708  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP95-70(M)001 

Williams  Natural  Gas  Co.;  Application 

August  28, 1995. 

Take  notice  that  on  August  21, 1995, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP95-700-000  an 
application  piusuant  to  Section  7(c)  of 
the  Natural  Gas  Act  requesting  authority 
to  construct  and  operate  pipeline  loop 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  WNG  proposes  to 
construct  and  operate  28.2  miles  of  20- 
inch  pipeline  loop  in  Newton, 

Lawrence,  and  Christian  Coimties, 
Missouri  to  extend  its  existing  20-inch 
Springfield  loop  pipeline  in  order  to 
provide  the  capacity  necessary  to 
maintain  reliable,  consistent  service  to 
the  Springfield,  Missoiui  area. 

WNG  estimates  cost  of  the  proposed 
facilities  to  be  approximately  $13.7 
million,  which  WNG  states  v\rill  be  paid 
from  available  funds.  WNG  also  requests 
a  determination  that  rolled-in  rate 
treatment  is  appropriated  for  these 
facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18, 1995,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
peirticipate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jiuisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedine,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
reqriired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
mmecessary  for  WNG  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  95-21706  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  8717-«1-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of  May  22 
Through  May  26, 1995 

During  the  Week  of  May  22  through 
May  26, 1995,  the  appeals  and 
applications  for  exception  or  other  reUef 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  EKDE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
conunents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeeds,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  August  18, 1995. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  May  22  through  May  26, 1995] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

May  23, 1995  . 

J.F.  ToUison  Fertilizer,  Anson,  Texas  . 

RR272-201 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  May  13,  1995  Dismissal,  Case 
No.  RF272-95167,  issued  to  J.F.  Tollison  Fertilizer  would 
be  modified  and  the  firm  would  be  granted  a  refund  in  the 
Crude  Oil  Refuixj  Proceeding. 

May  24, 1995  . 

A.  Victorian,  Nottingham,  England . 

1 

VEF-0043 

Appeal  of  an  information  request  denial.  If  granted;  The  April 
9, 1994  Freedom  of  Information  Request  Determination' is¬ 
sued  by  the  Oakland  Operations  Of^  would  be  modified, 
and  A.  Victorian  would  receive  access  to  additional  De-- 
partment  of  Energy  information. 

Date  received 

Name  of  refund  proceeding/name  of  refund  application 

Case  No. 

5/19-5/26/95 

Supplemental  Crude  . . . 

RK272-142  thru  RK272-152. 

5/17-5/26/95 

Crude  Oil  Refund  Applications  . . . . 

RG272-250  thru  RG272-270. 

5/17-5/26/95 

Gulf  Refund  Applications  . . . . 

RF300-21827  thru  RF30(>- 
21829. 

5/23/95 

Harold  Regency  Service . 

RF321-21070. 

5/25/95 

Little  America  Refining  Co . 

RF345-38. 

[FR  Doc.  95-21786  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  646(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6290-7] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  27, 1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0270.34. 
SUPPLEMENTARY  INFORMATION:  Title: 
Public  Water  Supply  System 
Supervision  Program,  ^blic 
Notification  and  Education 
Requirements  (OMB  Control  No.  2040- 
0090;  ^A  ICR  No.  0270.34).  This  is  an 
amendment  to  a  previously-approved 
collection.  (These  requirements  were 
included  in  rules  promulgated  by  EPA 
in  1987  and  1991,  but  were  not  included 
in  ICRs  developed  at  those  times.  Due 


to  enactment  of  the  Paperwork 
Reduction  Act  of  1995,  the  requirements 
are  now  being  submitted  for  OMB 
review,  EPA  is  not  proposing  any 
modification  of  the  requirements  at  this 
time.) 

Abstract:  The  Safe  Drinking  Water  Act 
requires  that  the  public  be  made  aware 
of  potential  contaminants  in  their  water 
systems.  A  public  water  system  is 
required  to  notify  its  consumers  when 
the  system  has  exceeded  regulatory 
action  levels,  has  received  variances  or 
exemptions,  or  has  failed  to  comply 
with  schedules  pursuant  to  variances. 
Systems  notify  their  consumers  by 
means  of  mailed  notices  (often  included 
with  a  water  bill),  newspaper 
emnoimcements,  posted  notices,  and  in 
some  circumstances  electronic  media 
(radio  and  television).  Public  water 
systems  that  exceed  action  levels  for 
lead  must  provide  educational  materials 
to  consumers  about  lead  in  drinking 
water.  The  educational  materials 
include  water  bill  announcements, 
newspaper  annoimcements,  and 
brochures  distributed  by  mail  and  made 
available  at  local  health  agencies, 
schools  and  other  public  entities.  The 
general  public  notification  provisions 
and  lead  public  education  requirements 
are  included  in  the  National  Primary 
Drinking  Water  Regulations,  40  CFR 
Parts  141-143. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6.6  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  regulations  and 
guidance;  prepare  notification 
statements  and  brochures,  distributing 


and/or  posting  the  notices,  and  training 
personnel  on  notification  procediires. 

Respondents/ Affected  Entities:  Public 
water  systems. 

Estimated  No.  of  Respondents: 
61,930. 

Estimated  Total  Annual  Burden  on 
Respondents:  408,535  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  0270.34  and  OMB  Control 
No.  2040-0090  in  any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2136),  401  M 
Street,  SW,  Washington,  DC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  August  29, 1995. 

Richard  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

(FR  Doc.  95-21802  Filed  8-31-95;  8:45  am] 
BiLUNQ  CODE  6560-60-P 


[FRL-6288-6] 

Information  Collection  Request  for 
Used  Oil 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  31, 1995. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-95-UIOP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
'Waste  (5305W),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  SW.,  Washington, 

DC  20460.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  RCRA- 

Docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-95- 
UIOP-FFFFF.  All  electronic  conunents 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Public  conunents  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  in  Room  M2616  at  the  address 
listed  above.  The  RIC  is  open  fi-om  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  hofidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (202)  260- 
9327.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.  15/page. 

Copies  of  the  original  ICR  may  be 
requested  from  the  docket  address  and 
phone  number  listed  above  or  may  be 
foimd  on  the  Internet.  The  complete  ICR 
can  be  accessed  off  the  main  EPA 
Gopher  menu,  in  the  directory:  EPA 
Offices  and  Regions/Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)/Office  of  Solid  Waste  (RCRA)/ 
hazardous  waste — RCRA  Subtitle  C/ 
hazardous  waste  identification/listing  of 
used  oil. 

Follow  these  instructions  to  access 
the  information  electronically: 

Gopher:  gopher.epa.gov 
WWW:  http.V/www.epa.gov 
Dial-up:  (919)  558-0335. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9610  or  TDD  703-412-3323. 
For  technical  information,  contact  Tracy 
Bone  at  (202)  260-3509. 


SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  affected  by  this  action 
are  those  which  handle  or  manage  used 
oil  including  used  oil:  transporters, 
processors,  re-refiners,  and  burners. 

Title:  Used  Oil  Management 
Standards  Recordkeeping  and  Reporting 
Requirements,  ICR  No.  1286,  OMB  No. 
2050-0124,  expires  12/31/95. 

Abstract:  Under  statutory  authority, 
EPA  established  mandatory  regulations 
(See  40  CFR  Part  279)  tfiat  control  the 
storage  of  used  oil  in  aboveground  tanks 
and  containers  to  minimize  potential 
releases  from  these  units.  It  estabUshes 
notification  and  testing  requirements, 
and  tracking  and  recordkeeping 
requirements  for  used  oil  transporters, 
processors,  re-refiners,  and  burners  to 
document  the  movement  of  used  oil.  It 
also  sets  standards  for  the  prevention 
and  cleanup  of  releases  to  the 
environment  during  storage  and  transit 
and  for  the  safe  closure  of  storage  units 
and  processing  and  re-refining  facilities 
to  mitigate  future  releases  and  damages. 
EPA  believes  these  reqviirements 
mitigate  potential  hazards  to  human 
health  and  the  environment  finm  the 
potential  mismanagement  of  used  oils 
by  used  oil  handlers,  while  providing 
for  the  recycling  of  used  oil.  This 
information  will  be  used  to  ensure 
compliance  with  the  Used  Oil 
Management  Standards. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accniracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  bmden  of  the 
collection  of  information  oniffiose  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  odier  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  following  estimates  are 
summarized  from  ICR  1286. 

Burden  Statement 

The  bottom  line  burden  to 
respondents  for  complying  with  the  Part 
279  information  collection  requirements 
is  approximately  75,626  hours  per  year, 
with  an  annual  cost  of  $1,802,159. 

Transporters  and  Transfer  Facilities 

For  the  estimated  383  used  oil 
transporters  and  transfer  faciUties,  EPA 


estimates  the  bottom  line  biurden  to 
these  transporters  and  transfer  facilities 
to  be  58,236  hours  per  year  with  an 
annual  cost  of  approximately  $465,455. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
range  fix)m  18  to  54  minutes  per 
response,  while  the  recordkeeping 
burden  averages  eight  minutes  per 
re^ondent. 

^A  estimates  that  96  transporter  and 
transfer  facilities  will  be  required  to 
obtain  an  EPA  identification  number. 
EPA  estimates  that  each  of  the  383  used 
oil  transporters  will  make  202 
shipments  annually  and  that  each 
shipment  will  consist  of  15  pickups,  for 
an  annual  total  of  1,160,490  pickups  per 
year.  Used  oil  transporters  will 
determine  the  halogen  content  of  each 
pickup.  In  addition,  EPA  estimates  that 
used  oil  transporters  will  rebut  the 
hazardous  waste  presmnption  for  one 
percent  of  these  shipments,  or  774.  EPA 
expects  that  records  will  be  maintained 
on  file  for  each  of  the  1,161,264 
determinations. 

Oil  Processors  and  Re-Refiners 

For  the  estimated  249  used  oil 
processors  and  re-refiners,  EPA 
estimates  the  total  estimated  annual 
burden  is  56,315  hours,  with  an  annual 
cost  of  $1,331,587.  The  public  reporting 
burden  is  estimated  to  range  from  94 
hours  to  108  hours  per  respondent, 
while  the  recordkeeping  burden 
averages  12  to  18  minutes  per  response. 

EPA  estimates  that  all  249  processors 
and  re-refiners  will  be  burdened  by 
information  collection  requirements 
relating  to  the  development, 
amendment,  and  retention  of  a 
contingency  plan.  EPA  estimates  that 
one  percent  of  all  used  oil  processors 
and  re-refiners,  or  three  facilities,  will 
experience  an  emergency  incident  each 
year  and  have  to  submit  to  EPA  a 
written  report  of  the  emergency 
incident.  EPA  estimates  that  all  249 
processors/re-refiners  will  be  affected  by 
information  collection  requirements 
relating  to  preparing  and  maintaining  a 
written  andysis  plans.  EPA  estimates 
that  used  oil  processors  and  re-refiners 
will  manage  a  total  of  323,000  used  oil 
shipments  per  year.  EPA  estimates  that 
each  shipment  will  consist  of  used  oil 
picked  up  from  10  locations,  for  a  total 
of  3,230,000  pickups  delivered  to  used 
oil  processors  and  re-refiners.  EPA 
estimates  that  an  additional  8,400 
pickups  will  be  delivered  to  blending 
facilities,  increasing  the  total  to 
3,238,400  total  pickups.  EPA  expects 
that  the  u.,8d  oil  processor  or  re-refiner 
will  determine  the  halogen  content  for 
each  pickup  and,  in  addition,  that  the 
used  oil  processor  or  re-refiner  will 


45716 


Federal  Register  /  Vol.  60,  No.' -170  /  Friday,  September  1,  1995  /  Notices 


rebut  the  hazardous  waste  presiunption 
for  one  percent  of  these  shipments,  or 
3,314  sldpments.  In  addition,  EPA 
expects  that  one  percent  of  the  249 
processors  and  re-refiners,  or 
approximately  three  facilities,  will 
experience  an  emergency  incident  that 
will  require  recordkeeping. 

Burners 

For  the  estimated  1,155  burners  of  off- 
specification  used  oil,  EPA  estimates  the 
total  annual  burden  to  be  185  hours,  at 
an  annual  cost  of  $4,980.  The  public 
reporting  burden  is  estimated  to  average 
nine  minutes  per  response,  while  the 
recordkeeping  burden  averages  six 
minutes. 

EPA  estimates  that  all  1,155  used  oil 
burners  will  determine  the  halogen 
content  of  their  used  oil.  EPA  expiects 
that  each  of  these  1,155  used  oil  burners 
will  receive  20  shipments,  or  a  total  of 
23,100  shipments.  Of  these  shipments, 
EPA  expects  one  percent,  or  231 
shipments,  will  be  tested  imder  the 
rebuttable  presiunption.  As  such,  EPA 
expects  that  23,331  determinations  will 
be  performed  annually  and  that  they 
will  keep  records  of  each  of  the 
determinations. 

States 

The  public  reporting  burden  for  States 
is  estimated  to  range  from  nine  minutes 
to  1  hour  and  fifteen  minutes  per 
response,  with  no  recordkeeping 
bmden.  EPA  estimated  that  six  States 
would  submit  petitions  during  FY’93- 
95.  The  total  annual  burden  for  States  is 
approximately  7.5  hours,  at  an  annual 
cost  of  $137. 

No  person  is  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  niunbers  for 
EPA’s  regulations  are  displayed  in  40 
CFRPart  9. 

Dated:  August  25, 1995. 

Michael  Shapiro, 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  95-21763  Filed  8-31-95;  8:45  am] 
HLUNQ  CO06  6660-60-P 


[ER-FRL-8228-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  14, 1995  Through 
August  18, 1995  piu^uant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 


can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  14, 1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-L65237-ID  Rating 
EU2,  Thunderbolt  Wildfire  Recovery 
Project,  Implementation,  Boise  and 
Payette  NationafForests,  Valley  County, 
ID. 

Summary 

EPA  found  the  proposed  salvage 
project  to  be  environmentally 
unsatisfactory.  EPA’s  primary  concerns 
include  impaired  water  quality, 
significantly  increased  sediment 
loading,  degradation  to  salmon 
spawning  and  rearing  habitat,  and  major 
deviation  from  the  forest  plan. 

ERP  No.  D-COE-J35010-UT  Rating 
EC2,  Kennecott  Tailings  Modernization 
Project,  Tailings  Impoundment 
Expansion,  COE  Section  404  Permit 
Issuance,  Salt  Lake  County,  UT. 

Summary 

EPA  expressed  environmental 
concerns  regarding  water  quaUty 
impacts  and  requested  information  that 
will  assist  in  expediting  a  CERCLA 
docisiou 

ERP  No.  D-FAA-C51018-NY  Rating 
EC2,  Syracuse  Hancock  International 
Airport,  Land  Acquisition  and 
Construction  of  Rim  way  10  L-28R, 
Funding  and  Airport  Layout  Plan 
Approval,  Onondaga  County,  NY. 

Summary 

EPA  expressed  environmental 
concerns  about  the  need  for  the 
proposed  project,  as  well  as  the 
proposed  project’s  potential  impacts  to 
wetlands,  surface  water  quality,  emd 
noise.  Accordingly,  additional 
information  should  be  provided  in  the 
final  EIS  to  address  these  issues. 

ERP  No.  D-FAA-L51016-WA  Rating 
E02,  Seattle  -  Tacoma  (Sea-Tac) 
International  Airport  Meister  Plan 
Update  for  Development  Actions, 
Funding,  Airport  Layout  Plan  Approval 
and  COE  Section  404  Permit,  King 
County,  WA. 

Summary 

EPA  expressed  environmental 
objections  with  a  number  of  concerns 
regarding  the  purpose  and  need  for  the 
project  and  air  quality  analysis. 

ERP  No.  D-FHW-C40135-NY  Rating 
EC2, 1-287  Cross  Westchester 
Expressway  (CWE)  Tremsportation 
Improvements,  New  York  State 
Thniway  Route  303  to  Route  120, 


Funding,  Right-of  Way  Acquisition, 

COE  Section  10  and  404  Permits, 
Rockland  and  Westchester  Counties, 

NY. 

Summary 

EPA  expressed  environmental 
concerns  about  the  proposed  project’s 
potential  impacts  to  wetlands  and 
surface  water  quality.  Additionally,  EPA 
requested  information  addressing 
potential  cumulative  impacts,  and 
supplemental  information  regarding  the 
air  quality  analysis  performed  for  the 
proposed  project. 

ERP  No.  D-FHW-L40196-WA  Rating 
EC2,  WA-20  Transportation 
Improvements  between  Fredonia  (WA- 
536)  and  Burlington  (Interstate  5), 
Funding,  Right-of-Way  Acquisition  and 
COE  Section  404  Permit,  Skagit  County, 
WA. 

Summary 

EPA  expressed  environmental 
concerns  based  on  the  predicted  noise 
and  wetland  effects.  Additional 
information  is  needed  on  mitigation  for 
both. 

ERP  No.  EV-GSA-K80037-CA  Rating 
EC2,  San  Diego-United  States 
Courthouse,  Site  Selection  and 
Construction  within  a  portion  of  the 
Central  Business  District  (CBD),  City  of 
San  Diego,  San  Diego  County,  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  the  project’s  air 
conformity  determination,  the  absence 
of  solid  waste  recycling  features,  and  a 
need  to  more  fully  document  the 
project’s  consistency  with  GSA’s 
environmental  justice  strategy. 

Final  EISs 

ERP  No.  F-AFS-K65 153-00  Klamath 
National  Forest  Land  and  Resource 
Management  Plan,  Implementation, 
Siskiyou  Co.,  CA  and  Jackson  Co.,  OR. 

Summary 

Review  of  the  Final  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-L65225-OR  Upper 
Klamath  Basin  Resource  Management 
Plan,  Implementation,  Klamath  Falls 
Resource  Area,  Lakeview  District, 
Klamath  County,  OR. 

Summary 

Review  of  the  Final  EIS  has  been 
completed  and  the  project  found  to  be 
environmentally  satisfactory. 

ERP  No.  F-COE-K32047-CA 
Humboldt  Harbor  and  Bay  (Deepening) 
Channels,  Feasibility  Study  for 
Navigation  Improvements,  Humboldt 
County,  CA. 
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Sununcay 

Review  of  the  Final  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-COE-L36102-OR 
Willmnette  River  Temperatvire  Control 
Study,  Selective  Withdrawal 
Structure(s)  (SWS)  Construction, 
McKenzie  River  Subbasin,  OR. 

Summary 

EPA  reiterates  its  concerns  regarding 
the  impact  to  water  quality,  and  fish 
habitat  and  spawning  success  during  the 
construction  phases.  EPA  supports  die 
proposal  to  develop  a  construction 
monitoring  and  evaluation  plan. 

ERP  No.  F-FRC-D29000-VA  Gaston 
and  Roanoke  Rapids  Project  (FERC-No. 
2009  003),  Nonpoint  Use  of  Project 
Lands  and  Water  for  the  City  of  Virginia 
Beach  Water  Supply  Project,  License 
Issuance,  Brunswidk  County,  VA. 

Summary 

EPA  expressed  environmental 
concern  regarding  implementation  of  a 
reuse  wastewater  system  and  not 
incorporating  the  result  of  a  basin-wide 
reservoir  operations  modeling  analysis. 

ERP  No.  F-NAS-A12040-^)0  Cassini 
Spacecraft  Exploration  Mission  to 
Explore  the  Planet  Saturn, 
Implementation. 

Summary 

The  final  EIS  addresses  EPA’s 
concerns  raised  in  the  draft  EIS. 

ERP  No.  FS-TVA-E06016-TN 
Adoption — ^Watts  Bar  Nuclear  Plant, 
Unit  1  Operations,  Operating  License 
Issuance,  Rhea  County,  TN. 

Summary 

EPA  had  environmental  concerns  that 
this  document  did  not  adequately 
address  two  issues  raised  at  the  draft 
EIS  stage:  need  for  power  and  pollution 
prevention,  and  recommended  that 
future  NEPA  documents  be  more 
inclusive  of  these  issues. 

Dated:  August  28, 1995. 

B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division  Office  of  Federal  Activities. 

[FR  Doc.  95-21805  Filed  8-31-95;  8:45  am) 
BU.UNO  CODE  aseo-so-u 


[ER-FRL-5228-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Enviroiunental 
Impact  Statements  Filed  August  21, 


1995  Through  August  25, 1995  Pursuant 

to  40  CFR  1506.9. 

EIS  No.  950388,  Draft  Supplement,  SCS, 
TX,  Attoyac  Bayou  Watershed,  Flood 
Prevention  and  Watershed  Protection, 
New  Information  concerning 
Installation  of  a  Multiple-purpose 
Reservoir  on  the  Naconiche  Creek 
Watershed  for  Flood  Prevention  and 
Recreational  Storage,  Funding, 
Nacogdoches,  Shelby,  Rusk  and  San 
Augustine  Coimties,  TX,  Due:  October 
16, 1995,  Contact:  Harry  W.  Oneth 
(871)  774-1214. 

EIS  No.  950389,  DRAFT  EIS,  SCS,  HI, 
Lower  Hamakua  Ditch  Watershed, 
Agricultural  Water  Management  Plan, 
Fimding  and  COE  Section  404  Permit 
Issuance,  Hawaii  County,  HI,  Due: 
October  16, 1995,  Contact:  Kenneth 
Kaneshiro  (808)  541-2600. 

EIS  No.  950390,  DRAFT  EIS,  AFS,  CA, 
Pilot  Creek  Watershed  Land 
Management  Plan,  Implementation, 
Hayfork  Adaptive  Management  Area, 
Six  Rivers  National  Forest,  Mad  River 
Ranger  District,  Humboldt  and  Trinity 
Counties,  CA,  Due:  October  16, 1995, 
Contact:  Janice  Stevenson  (707)  574- 
6233. 

EIS  No.  950391,  DRAFT  EIS,  UAF,  OH, 
Gentile  Air  Force  Station  (AFS) 
Disposal  and  Reuse,  Implementation, 
COE  Section  404  Permit  and  EPA 
Permits,  Issuance,  Montgomery 
County,  OH,  Due:  October  16, 1995, 
Contact:  George  H.  Gauger  (210)  536- 
3069. 

EIS  No.  950392,  FINAL  EIS,  BLM,  WY, 
Kenetech/PacifiCorp  Windpower 
Development  Project,  Construction  of 
a  500-MW  Windplant  and  230-kV 
Transmission  Line  between  Arlington 
and  Hanna,  Right-of-Way  Grant,  COE 
Section  404  Permit  and  Special-Use- 
Permit  Issuance,  Carbon  County,  WY, 
Due:  October  02, 1995,  Contact: 

Walter  E.  George  (307)  324-7171. 

EIS  No.  950393,  DRAFT  EIS,  FHW,  MO, 
US  61  Relocation,  US  61/24 
Interchange  north  of  Hannibal  to  the 
vicinity  of  US  61/M  Intersection  south 
of  Hannibal,  Funding  and  Possible 
COE  Section  404  Permit,  Marion  and 
Ralls  Counties,  MO,  Due:  October  16, 
1995,  Contact:  Donald  Newmann 
(314)  636-7104. 

EIS  No.  950394,  FINAL  EIS,  COE,  CA, 
Santa  Paula  Creek  Flood  Control 
Project,  Improvements,  Ventura 
County,  CA,  Due:  October  02, 1995, 
Contact:  Jim  Hutchison  (213)  894- 
3057. 

EIS  No.  950395,  FINAL  EIS,  AFS,  CA, 
Barkley  Fire  Salvage  Sale, 
Implementation,  Lower  Deer  Creek 
Management  Area,  Lassen  National 
Forest,  Almanor  Ranger  District, 


Tehama  Coimty,  CA,  Due:  October  02, 
1995,  Contact:  PhiUp  Tuma  (916) 
258-2141. 

EIS  No.  950396,  DRAFT  EIS,  USN,  CA, 
Mare  Island  Naval  Shipyard  Disposal 
and  Reuse,  Implementation,  City  of 
Valley,  Solano  Coimty,  CA,  Due: 
Octo^r  16, 1995,  Contact:  Jerry 
Hemstock  (415)  244-3023. 

EIS  No.  950397,  DRAFT  EIS,  AFS,  OR, 
Hoodoo  Master  Plan,  Plan  of 
Operation  Approval  and  Special-Use- 
Permit  Issuance,  Willamette  National 
Forest,  McKenzie  Ranger  District, 

Linn  County,  OR,  Due:  October  16, 
1995,  Contact:  John  P.  Allen  (503) 
822-3381. 

EIS  No.  950398,  DRAFT  EIS,  FHW,  AL, 
Montgomery  Outer  Loop 
Construction,  US  80  southwest  of 
Montgomery  to  1-85  east  of 
Montgomery,  Funding  and  COE 
Section  404  Permit  Issuance, 
Montgomery  Cdunty,  AL,  Due: 

Octol^r  23, 1995,  Contact:  Joe  D. 
Wilkerson  (334)  223-7370. 

EIS  No.  950399,  DRAFT  EIS,  AFS,  OR, 
Trail  System  and  Off-Highway 
Vehicle  Management  and 
Development,  Implementation, 
Ochoco  National  Forest  and  Crooked 
River  National  Grassland,  Crook, 
Grant,  Jefferson,  Harney  and  Wheeler 
Counties,  OR,  Due:  October  23, 1995, 
Contact:  Sue  Kocis  (503)  447-9530. 

EIS  No.  950400,  DRAFT  EIS,  USA,  UT, 
Tooele  Army  Depot  Disposal  and 
Reuse  of  BRAC  Parcel, 
Implementation,  Salt  Lake,  Tooele 
and  Utah  Counties,  UT,  Due:  October 
16, 1995,  Contact:  Glen  Coffee  (334) 
690-2729. 

EIS  No.  950401,  FINAL  EIS,  NCP,  DC, 
Washington,  D.C.  New  Sports  and 
Entertainment  Arena,  Construction 
and  Operation,  Modem  Multi-Purpose 
Arena,  Eight  potential  Sites, 
Washington,  D.C.,  Duo:  October  02, 
1995,  Contact:  Maurice  Foushee  (202) 
724-0174. 

EIS  No.  950402,  FINAL  EIS,  EPA,  FL, 
Miami  Offshore  Ocean  Dredged 
Material  Disposal  Site  (ODMDs), 

>  Designation,  FL,  Due:  October  02, 
1995,  Contact:  Wesley  B.  Crum  (404) 
347-1740. 

Amended  Notices 

EIS  No.  950318,  DRAFT  EIS,  USN,  PR, 
VA,  Relocatable  Over  The  Horizon 
Radar  (ROTHR)  System  Construction 
and  Operation,  Commonwealth  of 
Puerto  Rico  and  Chesapeake,  VA, 

Due:  October  13, 1995,  Contact:  Linda 
Blount  (804)  322-4892.  Pubhshed  FR 
07-21-95 — Review  period  extended. 
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Dated:  August  28, 1995. 

B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 

(FR  Doc.  95-21804  Filed  8-31-95;  8:45  am] 
BH.UNQ  CODE  6660-60-0 


[FRL-S288-B] 

Toxics  Data  Reporting  Subcommittee 
of  the  Environmentai  information  and 
Assessments  Committee  Nationai 
Advisory  Councii  for  Environmentai 
Poiicy  and  Technoiogy;  Notice  of 
Pubiic  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  public  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act,  EPA  gives  notice  of  a  1- 
day  meeting  of  the  Toxics  Data 
Reporting  subcommittee  of  the  National 
Advisory  Coimcil  for  Environmental 
Policy  and  Technology,  This  will  be  the 
seventh  meeting  of  the  Toxics  Data 
Reporting  subcommittee,  whose  mission 
is  to  provide  advice  to  EPA  regarding 
the  Agency’s  Toxics  Release  Inventory 
(TRI)  Program. 

DATES:  The  public  meeting  will  take 
place  on  September  28, 1995  from  8:30 
a.m.  to  5:00  p.m.  Members  of  the  public 
wishing  to  make  comments  at  this 
meeting  should  submit  their  comments, 
in  writing,  by  September  18, 1995. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Bellevue  Hotel,  15  E  Street, 
NW.,  Washington,  DC  20001.  Written 
comments  must  be  submitted  to:  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 

Attn:  Maria  Doa,  7408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Vail,  Environmental 
Assistance  Division,  U.S.  Environmental 
Protection  Agency,  Mail  Stop  7408, 401 
M  St.,  SW.,  Washington.  DC  20460. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  that  the  subcommittee 
discuss  the  following  subjects:  (1)  Status 
and  direction  of  activities  of  the  "Toxic 
Release  Program  (TRI),  including 
expansion  of  covered  facilities,  review 
of  the  initial  list  of  chejnicals  and 
consideration  of  reporting  information 
under  EPCRA  section  313  on  the  use  of 
toxic  chemicals  at  facilities;  (2) 
Definitions  and  guidance  for  the 
Pollution  Prevention  Act  required 
information  and  the  redesign  of  the 
Form  R;  and  (3)  "The  specific  aspects  of 
the  programs  that  the  subcommittee  will 
wish  to  focus  on  in  the  next  year. 


Dated:  August  28, 1995. 

Morris  Altschuler, 

Office  of  Cooperative  Environmental 
Management. 

[FR  Doc.  95-21762  Filed  8-31-95;  8:45  am] 
BILLING  CODE  6S60-60-M 


[FRL-528&-8] 

Sustainable  Economies  Committee  of 
the  National  Advisory  Council  for 
Environmentai  Policy  and  Technology; 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463,  EPA 
gives  notice  of  a  two-day  meeting  of  the 
Sustainable  Economies  Committee  of 
the  National  Advisory  Covmcil  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues,  and  &e 
Sustainable  Economies  Committee  was 
formed  to  identify  opportunities  for 
harmonizing  environmental  policy, 
economic  activity,  and  ecosystem 
management. 

"The  meeting  is  being  held  to  discuss 
recommendations  the  Committee  plans 
to  submit  to  EPA.  Scheduling 
constraints  preclude  oral  comments 
from  the  public  during  the  meeting. 
Written  comments  can  be  submitted  by 
mail,  and  will  be  transmitted  to 
Committee  members  for  consideration. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  September  27,  and 
"Thursday,  September  28, 1995,  in 
Embassy  Room  A  of  the  Dupont  Plaza 
Hotel,  at  1500  New  Hampshire  Avenue 
NW,  Washington,  D.C.  On  Wednesday, 
September  27,  the  Committee  will  meet 
from  9  a.m.  to  5  p.m.,  and  on  "Thursday, 
September  28,  the  Committee  will  meet 
firom  8:30  a.m.  to  4  p.m. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce,  Office  of 
Cooperative  Environmental 
Management,  U.S.  EPA  (1601F),  401  M 
Street  SW.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Joyce,  Designated  Federal  Official, 
Direct  line  (202)  260-6889,  Secretary’s 
line  (202)  260-9744. 

Dated:  August  22, 1995. 

Mark  Joyce, 

Designated  Federal  Official. 

[FR  Doc.  95-21765  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  6660-6(M> 


[FRL-6289-11 

Science  Advisory  Board;  Notification 
of  Pubiic  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  US  Environmental 
Protection  Agency’s  (EPA)  Science 
Advisory  Board  (SAB)  will  meet  on  the 
dates  and  times  described  below.  All 
times  noted  are  Eastern  "Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  all  meetings 
will  be  on  a  first-come  basis.  For  further 
information  concerning  each  meeting, 
please  contact  the  individuals  listed 
below.  Docmnents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  Office. 
Information  concerning  docmnent 
availability  from  the  relevant  EPA 
Program  area  is  included  below. 

1.  Clean  Air  Scientific  Advisory  Committee 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  Tuesday  and 
Wednesday,  September  19-20, 1995  at  the 
Brownestone  Hotel,  1707  Hillsborough 
Street,  Raleigh,  NC  27605  (phone:  919/828- 
0811).  The  meeting  will  b^in  at  8:30  am  and 
end  at  5  pm  each  day. 

Purpose  of  the  Meeting — ^At  this  meeting, 
the  Committee  will  review  and  provide 
advice  to  EPA  on  the  August  1995  external 
review  draft  staff  paper  for  ozone  (Review  of 
National  Ambient  Air  Quality  Standards  for 
Ozone:  Assessment  of  Scientific  and 
Technical  Information),  and  its  associated 
analyses.  The  purpose  of  the  staff  paper  is  to 
evaluate  and  interpret  the  most  relevant 
scientific  and  technical  information  reviewed 
in  the  ozone  air  quality  criteria  document  in 
order  to  better  specify  the  critical  elements 
which  the  EPA  staff  believes  should  be 
considered  in  any  possible  revisions  to  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone.  "This  document  is 
intend^  to  bridge  the  gap  between  the 
scientific  review  contained  in  the  criteria 
document  and  the  judgments  required  of  the 
Administrator  in  setting  NAAQS  for  ozone. 
The  Committee  will  consider  presentations 
from  Agency  staff  and  the  interested  public 
prior  to  making  recommendations  to  the 
Administrator. 

The  Committee  will  also  complete  it’s 
review  of  the  final  changes  made  to  the 
criteria  document  (Air  (^dlity  Criteria  for 
Ozone  and  Related  Photochemical  Oxidants) 
on  the  basis  of  comments  received  on  the 
February  1995  CASAC  Review  Draft  at  the 
previous  public  meeting  held  March  21-22, 
1995  (see  60  FR  11971-11974,  dated  March 
3, 1995). 

Availability  of  Documents — Documents 
that  are  the  subject  of  Science  Advisory 
Board  reviews  are  not  available  from  the 
SAB.  They  must  be  obtained  fitim  the 
appropriate  EPA  office  listed  below. 
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(a)  Dmft  Ozone  Criteria  Document — 

Limited  copies  of  the  final  revisions  will  be 
available  at  the  meeting. 

(b)  Draft  Ozone  Staff  Paperi-Single  copies 

of  the  ozone  staff  paper  may  obtained  fiom 

Dr.  David  J.  McKee,  Office  of  Air  Quality 
Planning  and  Standards  (MD-IS),  U.S.  EPA, 
Research  Triangle  Park,  NC  27711.  Dr.  McKee 
can  also  be  reaped  by  telephone  at  (919) 
541-5288  or  by  fax  at  (919)  541-0237.  The 
Office  of  Air  Quality  Planning  and  Standards 
(OAQPS)  will  accept  written  comments  fit)m 
the  public  on  all  aspects  of  their  revised 
external  review  draft  staff  paper  for  ozone 
and  revised  technical  support  documents 
through  October  16, 1995.  Comments  should 
be  sent  to  Dr.  McKee  at  the  previously  stated 
address. 

For  Further  Information — Members  of  the 
public  desiring  additional  infcHmation 
concerning  the  meeting  should  contact  Mr. 

A.  Robert  Flaak,  Acting  Designated  Federal 
Official,  Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board  (1400F), 
US  Environmental  Protection  Agency, 
Washington,  DC  20460,  telephone  (202)  260- 
5133,  fax  (202)  260-7118  or  via  the 
INTERNET  at 

FLAAK.ROBERT@EPAMAlL.EPA.GOV. 
Individuals  desiring  a  copy  of  the  draft 
meeting  agenda  should  contact  Ms.  Connie 
Valentine  at  (202)  260-6552  or  by  fax  at  (202) 
260-7118  or  via  the  INTERNET  at 
VALENTINE.CONNIE@EPAMAIL.EPA.GOV. 

Members  of  the  public  who  wish  to  make 
a  brief  oral  presentation  to  the  Committee 
concerning  the  scientific  issues  contained  in 
the  draft  staff  paper  must  contact  Mr.  Flaak 
in  writing  no  later  than  12  noon  Eastern  time 
on  Tuesday,  September  12, 1995,  in  order  to 
be  placed  on  the  meeting  agenda.  A  brief 
time  period  will  be  allocated  for 
presentations  on  both  days;  however,  public 
commentors  will  be  limited  to  five  minutes 
per  person  or  organization  [It  is  expected  that 
oral  comments  will  be  heard  regarding  the 
primary  standard  on  September  19th  and  on 
the  secondary  standard  on  September  20th]. 
The  written  request  should  identify  the  name 
of  the  individual  who  will  make  the 
presentation,  the  organization  (if  any)  they 
will  represent,  any  audio  visual  requirements 
(e.g.,  overhead  projector,  35mm  projector, 
chalkboard,  etc),  and  which  issue  (primary  or 
secondary  standard)  they  will  address. 
Presentors  are  expected  to  provide  at  least  35 
copies  of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 

2.  Executive  Committee 
The  Science  Advisory  Board’s  (SAB’s) 
Executive  Committee  will  hold  its  quarterly 
meeting  on  Thursday  and  Friday,  September 
21-22, 1995.  On  Thursday  the  meeting  will 
convene  at  8:30  a.m.  in  the  Disabled 
American  Veterans  Auditorium,  807  Maine 
Avenue  SW,  Washington,  DC  20460  and 
adjourn  no  later  than  5:30  p.ra.  On  Friday, 
the  meeting  will  convene  at  8:30  a.m.  in  the 
Administrator’s  Conference  Room  1103  West 
Tower,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington,  DC 
20460  and  adjourn  no  later  than  12:00  noon. 

Purpose  of  the  Meeting — ^At  this  meeting, 
the  Executive  Committee  will  receive 
updates  from  its  standing  conunittees  and  ad 


hoc  subcommittees  concerning  their  recent 
and  planned  activities.  As  part  of  these 
updates,  some  committees  will  present  draft 
reports  for  Executive  Committee  review  and 
approval.  Drafts  expected  at  this  meeting 
include: 

(a)  Ecological  Processes  and  Effects 
Coinmittee 

(1)  Commentary  on  Methodology  for 
Developing  Bioaccumulation  Factors 

(2)  Review  of  the  Agency’s  Sediment 
Criteria  for  Metals 

(b)  Environmental  Engineering 
Committee — 

(1)  Commentary  on  SAB  Review  of 
Computer  Environmental  Transport  and  Fate 
Models 

(c)  Research  Strategies  Advisory 
Committee: 

(1)  Commentary  on  Research  Planning  and 
Budget 

(d)  ad  hoc  Subcommittee  on  Dioxin: 

(1)  Review  of  the  Agency’s  Reassessment  of 
Dioxin 

Although  the  agenda  has  not  yet  been 
fixed,  the  last  item  (Report  of  the  ad  hoc 
Subconunittee  on  Dioxin)  will  take  place  on 
Thursday,  September  21. 

Additional  topics  on  the  agenda  include  a 
discussion  of 

(a)  The  activities  of  the  Subcommittee  on 
Membership  Search 

'  (b)  The  activities  of  the  Subcommittee  on 
Projects,  including  consideration  of  three 
major  projects  for  FY96: 

(1)  Readdressing  relative  risks 

(2)  Functioning  as  a  lookout  panel 

(3)  The  Economics/Natural  Siciences 
Interface 

(c)  The  role  of  science  in  the  Agency's 
planning  and  budgeting  process. 

For  Further  Information — ^Any  member  of 
the  public  wishing  further  information 
conceminj^the  meeting  or  who  wishes  to 
submit  comments  should  contact  Dr.  Donald 
G.  Barnes,  Designated  Federal  Official  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  EPA,  Washington,  DC 
20460,  phone  (202)-260-4126;  fax  (202)- 
260-9232;  or  via  the  INTERNET  at: 
BARNES.DON@EPAMAiLEPA.GOV.  Copies 
of  the  draft  meeting  agenda  and  available 
draft  reports  listed  above  can  be  obtained 
fiom  Ms.  Priscilla  Tillery-Gadson  at  the 
above  phone  and  fax  numbers. 

Providing  Oral  or  Written  Comments  at  SAB 
Meetings 

The  Science  Advisory  Board  expects  that 
public  statements  presented  at  its  meetings 
will  not  be  repetitive  of  previously  submitted 
oral  or  written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  limited  to  a  total  time  of 
five  minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen  minutes 
total.  Written  comments  (at  least  35  copies) 
received  in  the  SAB  Staff  Office  sufficiently 
prior  to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or  subcommittee 
prior  to  its  meeting;  comments  received  too 
close  to  the  meeting  date  will  normally  be 
provided  to  the  conunittee  at  its  meeting. 
Written  comments  may  be  provided  to  the 


relevant  committee  or  subcommittee  up  until 
the  time  of  the  meeting. 

Dated:  August  28, 1995. 

Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 

[FR  Doc.  95-21764  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  6660-60-P 


Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting; 
Meeting  Cancellation 

Ptirsuant  to  the  Federal  Advisory 
Cktmmittee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
previously  annovinced  meeting  of  the 
Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board,  scheduled  for  September  7-8, 
1995,  at  the  Environmental  Protection 
Agency’s  Washington  Information 
Center,  Conference  Room  17,  401  M 
Street,  SW.,  Washington,  DC  20460,  has 
been  cancelled  (60  43594-43595; 

August  22, 1995).  A  principal  reason  for 
the  meeting  was  to  review  portions  of 
the  Agency’s  draft  document,  “Proposed 
Environmental  Goals  for  America  with 
Benchmarks  for  the  Year  2005.’’  That 
document  is  not  yet  available  for  review 
by  the  SAB,  due  to  additional  internal 
reviews  scheduled  by  the  Agency. 

Background:  'The  Environmental 
Goals  Project  is  an  EPA  effort  to  define 
national  environmental  goals  and 
benchmarks  by  which  to  measiure 
progress  toward  achieving  those  goals. 

In  1994,  a  series  of  nine  public 
roundtables  were  held  in  cities  aroimd 
the  country  to  receive  input  on  the 
nation’s  goals  for  the  environment.  The 
draft  document,  “Proposed 
Environmental  Goals  for  America  with 
Benchmarks  for  the  Year  2005,’’ 
smnmarizes  the  Agency’s  proposals  for 
long-range  goals  and  measurable  10-year 
benchmarks.  Following  review  by  other 
federal  agencies  and  the  SAB,  the 
document  will  be  distributed  for  public 
review,  including  a  series  of  public 
roimdtables  in  early  1996.  Concurrent 
with  final  federal  agency  review  of  the 
document,  the  SAB  has  been  asked  to 
review  the  goals  £md  benchmarks  and 
evaluate  the  following:  (a)  Are  the  long- 
range  goals  technically  meaningful  and 
achievable?  (b)  will  the  goals,  if  met, 
result  in  a  healthy  and  economically 
seciure  populace  and  a  healthy 
environment?  (c)  are  the  milestones 
appropriate  for  gauging  progress  toward 
the  goals?  (d)  do  the  milestones,  taken 
together,  adequately  cover  the  range  of 
technical  considerations  for  each  goal? 
and,  (e)  what  other  milestones  should  be 
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considered,  and  is  data  currently 
available  to  allow  their  use? 

For  further  information  on  the 
Environmental  Goals  Project,  please 
contact  Judith  Koontz,  Office  of 
Administration  and  Resources 
Management,  US  EPA,  401  M  Street, 
SW.,  Mail  Code  3102,  Washington,  DC 
20460,  telephone  (202)  260-8608. 

Dated;  August  28, 1995. 

A.  Robert  Flack, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  95-21926  Filed  8-31-95;  8:45  am] 
BIUMG  CODE  Mao-so-p 


[OPPTS-42111Q;  FRL-4865-0) 

Withdrawal  of  Conditional  Exemptlona 
Front  TSCA  Section  4  Test  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  withdrawing  certain 
conditional  Toxic  Substances  Control 
Act  (TSCA)  section  4  testing  exemptions 
announced  in  the  Federal  Register  of 
March  31, 1995  (60  FR  16648). 

EFFECTIVE  DATE:  September  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  401  M  St.  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  544-0551;  Internet:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  10, 1993,  EPA  issued  a  final 
rule  requiring  manufactmrers  and 
processors  of  1,3,5-trimethylbenzene 
(TMB)  as  one  of  four  substances  named 
as  “Office  of  Water  Chemicals,”  to 
conduct  oral  14-day  repeated  dose  and 
oral  90-day  subchronic  toxicity  studies 
on  TMB  (58  FR  59667).  Petroleum 
refiners,  challenged  EPA’s  final  rule 
arguing  that  they  had  received 
inadequate  notice  that  they  might  be 
considered  manufacturers  of  l^iB  and 
therefore  subject  to  the  test  rule.  After 
reviewing  the  record,  EPA  agreed  that 
there  was  an  issue  as  to  whether  certain 
manufacturers  received  sufficient  notice 
that  they  would  be  subject  to  the  test 
rule.  As  a  result,  EPA  issued  a 
Clarification  of  Test  Rule  Notice  to 
clarify  that  only  manufacturers, 
importers,  and  processors  of  TMB  as  an 
isolated  product,  and  not  persons  who 
manufactvue,  import,  or  process  the 
substance  as  part  of  complex  mixtures 
or  substances,  would  be  subject  to  the 
final  test  rule  requiring  certain  health 
effects  testing.  This  Fcsderal  Register 
Notice  was  published  on  September  2, 
1994  (59  FR  45629). 


On  March  31, 1995,  EPA  published  its 
routine  Federal  Register  notice  granting 
conditional  exemptions  firom  TSCA 
Section  4  Test  Rules  (60  FR  16648).  This 
notice  granted  conditional  exemptions 
fium  the  requirements  to  test  certain 
substances  pursviant  to  the  Office  of 
Water  Chemicals  TSCA  section  4  test 
rule  issued  on  November  10, 1993  (58 
FR  59667).  EPA  granted  the  conditional 
exemptions  for  those  “manufacturers” 
of  chemical  substances  who  had 
submitted  exemption  applications 
pursuant  to  the  Office  of  Water 
Chemicals  Test  Rule. 

Companies  are  required  to  submit 
exemption  applications  within  30  days 
after  the  effM:dve  date  of  a  test  rule  (See 
40  CFR  790.45(a)).  As  a  result,  EPA 
received  exemption  applications  for 
TMB  before  issuing  its  Clarification  of 
Test  Rule  Notice  for  TMB.  However, 
some  of  those  companies  that  submitted 
the  exemption  applications  before  EPA 
issued  the  clarification  may  actually  not 
be  subject  to  tbe  requirements  of  the 
Office  of  Water  Chemicals  Test  Rule  as 
clarified  because  they  are  ”...  persons, 
including  relevant  petrolemn  refiners, 
who  do  not  manufacture,  import,  or 
process  TMB  as  an  isolated  product.” 

(59  FR  45629). 

After  pubUcation  of  the  March  31, 

1995  Federal  Register  notice,  EPA 
realized  that  because  certain  companies 
covered  by  the  Clarification  of  Test  Rule 
Notice  of  September  2, 1994  would  not 
be  subject  to  the  Office  of  Water 
Chemicals  Test  Rule,  they  would  not  be 
reqiiired  to  test  the  substance  or,  in  the 
alternative  to  provide  a  request  for  an 
exemption  from  the  reqmrement  to  test 
the  substance.  Therefore,  for  those 
companies  that  are  excluded  from 
coverage  imder  the  Office  of  Water 
Chemicals  Test  Rule  by  the  September 
2, 1994  Clarification  of  Test  Rule  Notice, 
EPA  withdraws  the  granting  of  the 
conditional  exemption.  Such  companies 
were  not  required  to  submit  an 
exemption  application,  “. .  .or  any  other 
item  that  may  be  required  pursuant  to 
a  final  test  rule  under  TSCA  Section  4.” 
(59  FR  45629). 

Authority:  15  U.S.C.  2601,  2603. 

Dated:  August  25, 1995. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  95-21669  Filed  8-31-95;  8:45  am} 

BILUNG  CODE  6660-60-F 


[FRL  5288-7] 

Urban  Soil  Lead  Abatement 
Demonstration  Project;  Integrated 
Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  External  Peer  Review 
Workshop  and  Availability  of  Draft 
Document. 

SUMMARY:  This  notice  aimounces  an 
External  Peer  Review  Workshop  for 
expert  scientific  review  of  the  Draft 
UiWi  Soil  Lead  Abatement 
Demonstration  Project  Integrated  Report 
and  the  availability  of  the  dhaft 
Integrated  Report.  It  is  sponsored  by  the 
EPA’s  National  Center  for 
Environmental  Assessment. 

OATES:  This  scientific  workshop  will  be 
held  Wednesday,  September  20, 1995, 
through  Friday,  ^ptember  22, 1995.  It 
will  begin  at  9:00  a.m.  Wednesday  and 
concludes  at  4:00  p.m.  Friday.  Members 
of  the  public  may  attend  as  observers. 

A  copy  of  the  Draft  Urban  Soil  Lead 
Abatement  Demonstration  Project 
Integrated  Report  will  be  available  for 
review  on  or  about  September  8, 1995. 
ADDRESSES:  The  meeting,  will  be  held  at 
the  Sheraton  Imperial  Hotel  and 
Convention  Center,  4700  Emperor 
Boulevard,  Research  Triangle  Park,  NC 
27709,  Tel:  (919)  941-5050,  Fax:  (919) 
941-2958.  To  attend  the  workshop  as  an 
observer,  contact:  Ms.  Emily  R.  Lee, 
National  Center  for  Environmental 
Assessment — ^RTP  Office  (MD-52),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711,  Tel: 
(919)  541-4169,  Fax:  (919)  541-5078  by 
September  15, 1995.  Space  is  limited,  so 
please  call  as  soon  as  possible. 

To  obtain  a  single  copy  of  the  Draft 
Integrated  Report,  interested  parties 
should  contact  Office  of  Research  and 
Development  (ORD)  Pubhcations: 
Technology  Transfer  Support  Division, 
Technical  Information  Branch,  National 
Risk  Management  Research  Laboratory, 
U.S.  EPA,  26  West  Martin  Luther  King 
Drive,  Qncinnati,  OH  45268,  Tel:  (513) 
569-7562,  Fax:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
the  document  title:  Draft  Urban  Soil 
Lead  Demonstration  Project  Integrated 
Report  (External  Review  Draft, 
September  1995),  and  the  EPA 
document  numl^r  is  EPA/600/R-95/ 
139.  Copies  will  be  available  on  or  about 
September  8, 1995. 

SUPPLEMENTARY  INFORMATION:  The  Urban 
Soil  Lead  Abatement  Demonstration 
Project,  generally  known  as  the  “Three- 
Cities  Soil  Lead  Study,”  was  initiated  in 
1987  in  cooperation  with  states,  state 
health  departments,  and  local  scientists. 
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action:  Notice. 


The  purpose  was  to  conduct  soil-lead 
abatement  demonstration  projects  in 
three  U.S.  metropolitan  areas  to  evaluate 
the  efficacy  of  abatement  of  urban  soil- 
lead  as  a  means  to  reduce  lead 
exposures  in  children.  The  three  cities 
chosen  for  the  project  were  Boston, 
Baltimore,  and  Cincinnati. 

The  soil  lead  studies  for  each  of  the 
three  cities  have  been  completed.  A 
limited  supply  of  copies  of  the  July  1993 
individual  city  reports  are  still 
available.  To  obtain  a  single  copy  of  one 
or  more  of  these  city  reports  please 
contact  ORD  Publications.  The 
document  name  and  EPA  document 
munbers  for  the  individual  reports  are: 
Boston — Urban  Soil  Lead  Abatement 
Demonstration  Project,  Volume  H: 

Parts  1  and  2,  Boston  Report  (Review 
Draft.  July  1993)  EPA/600/AP-93/ 

001b 

Baltimore — Urban  Soil  Lead  Abatement 
Demonstration  Project,  Volume  III: 
Parts  1  and  2,  Baltimore  Report 
(Review  Draft,  July  1993)  EP A/600/ 
AP-93/OOlc 

Cincinnati — Urban  Soil  Lead  Abatement 
Demonstration  Project,  Volume  IV: 
Cincinnati  Report  (Review  Draft,  July 
1993)  EPA/600/AP-93/001d 
EPA  believes  that  all  interested 
parties  will  benefit  firom  a  further 
statistical  analysis  that  integrates  and 
standardizes  the  results  of  the 
individual  three  cities  studies  into  a 
single  report.  Thus,  as  an  adjimct  to  the 
original  project,  an  Integrated  report  was 
developed.  An  earlier  draft  of  this 
integrated  Report  imderwent  external 
peer  review,  resulting  in  additional 
statistical  analyses  and  revisions.  The 
current  draft  has  imdergone  initial 
internal  EPA  review  and  will  imdergo 
external  scientific  peer  review  at  the 
September  20-22  workshop., 

Expert  scientific  peer  reviewers,  fi-om 
a  cross-section  of  the  public  and  private 
sectors,  have  been  invited  to  attend  this 
workshop.  These  peer  reviewers  will 
provide  final  expert  scientific  comment 
on  the  analyses  conducted  to 
standardize  the  emalytical  results  of  the 
Three-Cities  Soil  Lead  Study  into  an 
Integrated  Report.  The  worl^hop  will 
specifically  focus  on  science  and 
analytical  issues  only. 

Interested  observers  may  also  attend 
the  workshop.  There  will  be 
opportiinity  for  brief  oral  comments 
fi-om  observers.  If  an  interested  party  is 
unable  to  attend  the  workshop  as  an 
observer,  the  Agency  will  accept  written 
comments  on  the  Draft  Integrated  Report 
received  on  or  before  Monday,  October 
16, 1995.  Send  comments  to:  Ms.  Emily 
R.  Lee,  National  Center  for 
Environmental  Assessment — RTP  Office 


(MD-52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711,  Tel:  (919)  541-4169,  FAX:  (919) 
541-5078. 

Substantive  scientific  comments  made 
on  the  Draft  Integrated  Report  by  the 
expert  review  panel,  by  workshop 
observers  in  their  oral  conunents,  or  via 
written  comments  received  on  or  before 
October  16,  will  be  taken  into  accoimt 
in  revising  the  Integrated  Report  prior  to 
finalization. 

Dated:  August  25, 1995. 

Joseph  K.  Alexander, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doc.  95-21766  Filed  8-31-95;  8:45  am] 


Florida;  Amendment  to  Notice  of  an 
Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (PEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Florida, 
(FEMA-3116-EM),  dated  August  3, 

1995,  and  related  determinations. 
EFFECTIVE  DATE:  August  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Wasl^gton,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Florida 
dated  August  3, 1995,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  an  em^ency  by 
the  President  in  his  declaration  of 
August  3, 1995: 

St.  Lucie  County  for  emergency  assistance  as 
defined  in  the  declaration  letter  of  August 
3, 1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  95-21766  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  8718-02-M 


[FEMA-1 064-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-1064-DR),  dated 
August  18, 1995,  and  related 
determinations. 

EFFECTIVE  DATE:  August  23, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federe' 

Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  dated  August  18, 1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  b^n  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  m  his 
declaration  of  August  18, 1995; 

Aitkin,  Cass,  and  Wilkin  for  Public 
Assistance  and  Hazard  Mitigation 
Assistance. 

Becker,  Beltrami,  Clay,  Clearwater,  Crow 
Wing,  Hubbard,  Itasca,  Kittson, 
Mahnomen,  Otter  Tail,  St.  Louis,  and 
Wadena  Counties,  and  the  White  Earth 
Indian  Reservation  for  Hazard  Mitigation 
Assistance.  (Already  designated  for  Public 
Assistance) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  95-21777  Filed  8-31-95;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Maturity  International  Transport,  2039 
W.  Artesia  Blvd.,  #144,  Torrance,  CA 
90504,  Heywal  Soo  Kairng,  Sole 
Proprietor 

.  AAA  Dispatch  International,  Inc.,  3429 
Monterey  Street,  San  Mateo,  CA 
94403,  Officers:  Chika  Barry, 
President;  Linda  Hasler,  Vice 
President 

Mach  I  Air  Services,  Incorporated,  615 
South  Madison  Drive,  Tempe, 


BILUNQ  CODE  6660-50-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-G116-EM1 
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Arizona  85281,  Officers:  Michael  S. 
Entzminger,  President;  Kathleen  M. 
Entzminger,  Secretary. 

Dated:  August  25, 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 

Secretaiy. 

(FR  Doc.  95-21736  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  S730-01-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Advance  Notice  of  Proposed  Modified 
Form  for  Executive  Branch 
Confidential  Financial  Disclosure 
Reporting  To  Be  Submitted  to  0MB  for 
Approval  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  plans  to  submit  a  new  OGE  Form 
450  for  confidential  financial  disclosure 
reporting  imder  its  existing  executive 
branch  regulations  for  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  Tliis  new,  modified  form  will 
replace  the  existing  Standard  Form  (SF) 
450. 

DATES:  Comments  on  this  proposal 
should  be  received  by  November  15, 
1995. 

ADDRESSES:  Comments  should  be  sent  to 
William  E.  Gressman,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 

DC  20005-3917. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics,  telephone  202-523-5757  (ext. 
1110),  FAX  202-523-6325.  A  copy  of 
OGE’s  draft  form  may  be  obtained, 
without  charge,  by  contacting  Mr. 
Gressman. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period  (ivith  any  modifications  that  may 
appear  warranted),  a  proposed  new  OGE 
Form  450  Executive  Branch 
Confidential  Financial  Disclosiire 
Report  for  three-year  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35).  Once 
finally  approved  by  OMB  and  adopted 
by  OGE,  the  new  OGE  form  will  replace 
the  existing  SF  450  Executive  Branch 
Personnel  Confidential  Financial 
Disclosiue  Report.  The  SF  450  collects, 
as  will  the  futiue  OGE  Form  450, 
information  required  under  OGE’s 
executive  branchwide  regulatory 
provisions.  See  subpart  I  of  5  CFR  part 


2634.  The  new  OGE  Form  450  will 
serve,  as  does  the  current  SF  450,  as  the 
uniform  report  form  for  collection,  on  a 
confidential  basis,  of  financial 
information  required  by  the  OGE 
regulation  fi*om  certain  new  entrant  and 
incmnbent  employees  of  the  executive 
branch  departments  and  agencies  in 
order  to  allow  ethics  officials  to  conduct 
conflict  of  interest  reviews  and  to 
resolve  any  actual  or  potential  conflicts 
fmmd. 

The  basis  for  the  OGE  regulation  and 
the  report  form  is  two-fold.  First,  section 
201(d)  of  Executive  Order  12674  of 
April  12, 1989  (as  modified  by 
Executive  Order  12731  of  October  17, 
1990)  makes  OGE  responsible  for  the 
establishment  of  a  system  of  nonpublic 
(confidential)  financial  disclosure  by 
executive  branch  employees  to 
complement  the  system  of  public 
disclosure  imder  the  Ethics  in 
Government  Act  of  1978  (the  “Ethics 
Act”),  as  amended,  5  U.S.C.  appendix. 
Second,  section  107(a)  of  the  Ethics  Act 
further  provides  authority  for  OGE  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  to  require  that  appropriate 
executive  agency  employees  file 
confidential  financial  disclosure  reports, 
“in  such  form  as  the  supervising  ethics 
office  may  prescribe.”  The  current  SF 
450,  together  with  the  underlying  OGE 
regulation,  both  adopted  in  1992  after 
appropriate  clearances  fi'om  OMB  as 
well  as  the  General  Services 
Administration  (GSA)  for  the  standard 
form,  constitute  the  form  OGE  has 
prescribed  for  such  confidential 
financial  disclosure  in  the  executive 
branch.  The  Office  of  Government 
Ethics  recently  sought  a  limited 
paperwork  renewal  from  OMB  as  to  the 
existing  SF  450  in  order  to  allow 
sufficient  time  for  OGE  to  develop  and 
clear  the  new  OGE  Form  450  which  is 
the  subject  of  this  advance  notice.  See 
60  FR  34258-34259  (June  30, 1995).  The 
new  OGE  form  will  not  require  GSA 
clearance,  since  it  is  not  a  standard  (or 
optional)  form  under  the  GSA  program. 
The  Office  of  Government  Ethics  will 
proidde  further  information  in  the 
future  to  the  agencies  and  the  public 
about  the  details  of  phasing  in  the  new 
form,  once  it  is  finally  cleared  and 
adopted,  and  phasing  out  the  existing 
standard  form. 

Since  the  OGE’s  financial  disclosure 
regulation  at  5  CFR  part  2634  and  the 
reporting  format  were  adopted  in  1992, 
there  have  been  certain  revisions  to 
each.  The  most  significant  of  these  is  the 
determination  of  OGE  to  exclude  from 
general  executive  branch  confidential 
financial  disclosure  the  reporting  of 
cash  accounts  in  depository  institutions 


(including  banks),  money  market 
mutual  funds  and  accounts  and  U.S. 
Government  obligations  and  securities. 
See  58  FR  63023-63024  (November  30, 
1993).  The  Office  of  Government  Ethics 
has  directed  executive  departments  and 
agencies  to  notify  all  filers  of  this 
(iange,  which  is  not  reflected  on  the  SF  - 
450  itself.  The  new  OGE  replacement 
form  will  reflect  that  change,  as  well  as 
various  other  changes  and 
improvements  in  the  reporting  format, 
to  make  it  clearer  and  more  user- 
friendly.  A  more  complete  set  of 
instructions  for  filling  out  the  form  is 
included  in  the  draft  OGE  Form  450  and 
helpful  examples  are  set  forth  on  the 
reporting  parts. 

The  Office  of  Government  Ethics 
expects  that  the  new  form  should  be 
ready,  after  OMB  clearance,  for 
dissemination  to  executive  branch 
departments  and  agencies  early  next 
year.  The  Office  of  Government  Ethics 
will  provide  appropriate  guidance  and 
phase-in  time  to  departments  and 
agencies  once  the  new  form  is  available. 
The  new  form  ivill  be  made  available  in 
paper,  on  electronic  disk  and  on  OGE’s 
electronic  bulletin  board  entitled  “The 
Ethics  Bulletin  Board  System”  (TEBBS). 
In  addition,  OGE  will  work  on  making 
available  a  future  electronic  version  of 
the  form,  to  allow  employees  the  option 
of  preparing  it  on  a  computer.  The 
Office  of  Government  Ethics  also 
intends  to  permit  departments  and 
agencies  to  develop  or  utilize,  on  their 
own,  electronic  versions  of  the  form 
provided  that  they  precisely  duplicate 
the  paper  original  to  the  extent  possible. 

Since  1992,  various  agencies  have 
developed,  with  OGE  review/approval 
alternative  reporting  formats,  such  as 
certificates  of  no  conffict,  for  certain 
classes  of  employees.  Other  agencies 
provide  for  additional  disclosures 
pursuant  to  independent  organic 
statutes  and  in  certain  other 
circumstances  when  authorized  by  OGE. 
However,  the  future  OGE  Form  450,  as 
successor  to  the  current  SF  450,  will 
remain  the  uniform  executive  branch 
report  form  for  most  of  those  executive 
branch  employees  who  are  required  by 
their  agencies  to  report  confidentially 
on  their  financial  interests.  The 
confidential  report  form  is  to  he  filed  by 
each  reporting  individual  with  the 
designated  agency  ethics  official  at  the 
executive  department  or  agency  where 
he  or  she  is  or  will  be  employed. 

Reporting  individuals  are  regular 
employees  whose  positions  have  been 
designated  by  their  agency  as  requiring 
confidential  financial  disclosure  in 
order  to  help  avoid  conflicts  with  their 
assigned  responsibilities;  additionally, 
all  special  Government  employees 
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(SGEs)  are  generally  required  to  file. 
Agencies  may,  if  appropriate  vmder  the 
OGE  regulation,  exclude  certain  regular 
employees  or  SGEs  as  provided  in  5 
CFR  2634.905.  Reports  are  normally 
required  to  be  filed  within  30  days  of 
entering  a  covered  position  (or  earUer  if 
required  by  the  agency  concerned),  and 
again  annually  if  the  employee  serves 
for  more  than  60  days  in  the  position. 

As  indicated  in  §  2634.907  of  the  OGE 
regulation,  the  information  required  to 
be  collected  includes  assets  and  soiurces 
of  income,  gifts  and  travel 
reimbursements,  liabilities,  employment 
agreements  and  arrangements,  and 
outside  positions,  subject  to  certain 
thresholds  and  exclusions. 

Most  of  the  persons  who  file  this 
report  form  are  current  executive  branch 
Government  employees  at  the  time  they 
complete  the  forms.  However,  some 
filers  are  private  citizens  who  are  asked 
by  their  prospective  agency  to  file  a  new 
entrant  report  prior  to  entering 
Government  service  in  order  to  permit 
advance  checking  for  any  potential 
conflicts  of  interest  tmd  resolution 
thereof  by  agreement  to  recuse,  divest, 
obtaining  of  a  waiver,  etc.  Based  on 
OGE’s  annual  agency  ethics 
questionnaire  responses,  approximately 
285,000  SF  450  report  forms  were  filed 
during  1994  throughout  the  executive 
branch.  Of  these,  OGE  estimates  that  no 
more  than  between  5%  and  10%,  or 
some  14,500  to  28,500  per  year  at  most, 
are  filed  by  private  citizens,  those 
potential  regular  employees  whose 
positions  are  designated  for  confidential 
disclosure  filing  as  well  as  potential 
special  Government  employees  whose 
agencies  require  that  they  file  their  new 
entrant  reports  prior  to  assuming 
Government  responsibilities. 

Each  filing  is  estimated  to  take  an 
average  of  one  and  one-half  hours.  The 
number  of  private  citizens  whose 
reports  are  filed  each  year  with  OGE  is 
less  than  10,  but  pursuant  to  5  CFR 
1320.7{s)(l),  the  lower  limit  for  this 
general  regulatory-based  requirement  is 
set  at  10  private  persons  (OGE- 
processed  reports).  This  yields  an 
annual  reporting  burden  of  15  hours,  the 
same  as  in  the  current  OMB  inventory 
for  this  information  collection.  The 
remainder  of  the  private  citizen  reports 
are  filed  with  other  departments  and 
agencies  throughout  the  executive 
branch. 

Public  comment  is  invited  on  each 
aspect  of  the  proposed  new  OGE  Form 
450  as  set  forth  in  this  notice,  including 
specifically  views  on  the  need  for  and 
practical  utility  of  this  proposed 
modified  collection  of  information,  the 
accuracy  of  OGE’s  burden  estimate,  the 
enhancement  of  quality,  utility  and 


clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology). 

Comments  received  submitted  in 
response  to  this  notice  will  be 
summarized  for,  and  may  be  included 
with,  the  OGE  request  for  OMB 
paperwork  approval  for  this  modified 
information  collection.  The  comments 
will  also  become  a  matter  of  pubfic 
record. 

Approved:  August  28, 1995. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

[FR  Doc.  95-21753  Filed  8-31-95;  8:45  am) 
BILUNO  CODE  e34S-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Meeting  of  the  Commission 
on  Research  Integrity 

Pursuant  to  P.L.  92—463,  notice  is 
hereby  given  of  a  pubfic  meeting  of  the 
Commission  on  Research  Integrity. 

The  meeting  will  be  held  at  the 
Washington  Dulles  Airport  Marriott 
Hotel  on  Monday  and  Tuesday, 
September  18-19,  firom  8:30  a.m.  imtil 
5  p.m. 

The  Commission  will  be  working  on 
its  remaining  recommendations  and 
final  report  to  congressional  oversight 
committees  and  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (HHS)  on  the  administration  of 
Section  493  of  the  Pubfic  Health  Service 
Act,  as  amended  by  and  added  to  by 
Section  161  of  the  NIH  Revitalization 
Act  of  1993.  Recommendations  include 
possible  administrative  actions  to 
improve  the  HHS  scientific  misconduct 
apparatus.  Interested  parties  are  advised 
to  call  the  Executive  Secretary,  Ms. 
Henrietta  Hyatt-Knorr,  shortly  before  the 
meeting  to  verify  the  date,  place,  and 
agenda.  Persons  wishing  to  make  a 
presentation  should  contact  her  in 
writing  at  Rockwall  II,  Suite  700,  5515 
Security  Lane,  Rockville  MD  20852  or 
by  phone  at  (301)  443-5300,  by  fax  at 
(301)  443-5351,  or  via  internet  at 
hhyatt@oasch.ssw.dhhs.gov.  Ms.  Hyatt- 
Knorr  will  furnish  a  meeting  agenda 
upon  request.  Depending  on  the  munber 
of  speakers  and  other  constraints,  the 
Executive  Secretary  will  allocate  a 
timeframe  for  anyone  wishing  to  make 
an  oral  presentation. 

Henrietta  D.  Hyatt-Knorr, 

Executive  Secretary,  Commission  on  Research 
Integrity. 

(FR  Doc.  95-21726  Filed  8-31-95;  8:45  am] 
BILUNO  CODE  4160-17-e 


Administration  for  Children  and 
Families 

President’s  Committee  on  Mental 
Retardation;  Meeting 

Agency  Holding  the  Meeting: 
President’s  Committee  on  Mental 
Retardation. 

Time  and  Date:  Full  Committee 
Meeting,  September  7, 1995,  2  p.m.-6 
p.m.,  September  8, 1995,  9  a.m.-5  p.m. 

Place:  Madison  Hotel,  1177  15tii 
Street  NW.,  Washington,  DC  20005. 

Status:  Meetings  are  open  to  the 
pubfic.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  fi-ee. 

To  Be  Considered;  The  Conunittee 
plans  to  discuss  critical  issues 
concerning  Federal  Policy,  Federal 
Research  and  Demonstration,  State 
Policy  Collaboration,  Minority  and 
Cultimd  Diversity  and  Mission  and 
Pubfic  Awareness. 

The  PCMR  acts  in  an  advisory 
capacity  to  the  President  emd  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Hiunan  Services  on  a  broad 
range  of  topics  relating  to  programs  and 
services  for  persons  with  mental 
retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  for  persons  with 
mental  reteirdation,  and  for  reviewing 
legislative  proposals  that  impact  the 
quality  of  fife  that  is  experienced  by 
citizens  with  mental  retardation  and 
their  families. 

Contact  Person  for  More  Information: 
Gary  H.  Blumenthal,  Wilbur  }.  Cohen 
Building,  Room  5325,  330 
Independence  Avenue  SW., 

Washington,  DC  20201-0001,  (202)  619- 
0634. 

Dated;  August  29, 1995. 

Gary  H.  Blumenthal, 

Executive  Director,  PCMR. 

[FR  Doc.  95-21782  Filed  8-31-95;  8:45  am] 
BILUNO  CODE  4184-01-M 


Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Advisory  Committee 
Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.,  Appendix  2)  annoimcement  is 
made  of  the  following  advisory 
committees  scheduled  to  meet  during 
the  months  of  October  and  November 
1995: 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee. 

Date  and  Time:  October  18-19, 1995  8:00 
a.m. 
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P/ace:  The  DoubleTree,  1750  Rockville 
Pike,  Conference  Room  TBA,  Rockville, 
Maryland  20852. 

Open  October  18,  8:00  a.m.  to  9:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  ^e  initial  review  of  grant  applications 
proposing  experimental,  analytical  and 
theoretical  research  on  costs,  quality,  access, 
effectiveness,  and  efficiency  of  the  delivery 
of  health  services  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  October  18  firom  8:00  a.m.  to  9:00  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
During  the  closed  session,  the  Subcommittee 
will  be  reviewing  and  discussing  grant 
applications  dealing  with  health  services 
research  issues.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  section 
10(d)  of  5  U.S.C.,  Appendix  2  and  5  U.S.C., 
552b(c)(6),  it  has  been  determined  that  this 
latter  session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  J.  Terrell  Hoffeld,  D.D.S.,  Ph.D., 
Scientific  Review  Administrator,  Office 
of  Scientific  Affairs,  Agency  of  Health 
Care  Policy  and  Research,  Suite  400, 
Executive  Office  Center,  2101  East 
Jefierson  Street,  Rockville,  Maryland 
20852,  Telephone  (301)  594-1449. 

Name:  Health  Services  Research  Review 
Subcommittee. 

Date  and  Time:  October  18-20, 1995,  8:00 
a.m. 

Place:  Ramada  Inn,  1775,  Rockville  Pike, 
Conference  Room  TBA,  Rockville,  Maryland 
20852. 

Open  October  18,  8:00  a.m.  to  8:45  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  program  administered  by  the  Agency 
for  Health  Care  Policy  and  Research 
(AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  October  18,  from  8:00  a.m.  to  8:45  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
Diuing  the  closed  session,  the  Subcommittee 
will  be  reviewing  and  discussing  grant 
applications  dealing  with  health  services 
research  issues.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  section 
10(d)  of  5  U.S.C.,  Appendix  2  and  5  U.S.C., 
552b(c)(6),  it  has  been  determined  that  this 
latter  session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 


Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Patricia 
G.  Thompson,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Scientific  Affairs, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone (301) 594-1451. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 

Date  and  Time:  October  23-24, 1995,  8:00 
a.m. 

.  Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Conference  Room  TBA, 
Chevy  Chase,  Maryland  20815. 

Open  October  23, 1995,  8:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  barged 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  support  of  conferences,  workshops, 
meetings,  or  projects  related  to  dissemination 
and  utilization  of  research  findings,  and 
AHCPR  liaison  with  health  care  policy 
makers,  providers,  and  consumers. 

Agenda:  The  open  session  of  the  meeting 
on  October  23  from  8:00  a.m.  to  8:30  a.m. 
will  be  devoted  to  general  business  matters. 
During  the  closed  portions  of  the  meeting, 
the  Study  Section  will  be  reviewing  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Conunittee  Act, 
section  10(d)  of  5  U.S.C.,  Appendix  2  and  5 
U.S.Q  552b(c)(6),  it  has  been  determined  that 
this  latter  session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Linda 
Blankenbaker,  Scientific  Review 
Administrator,  Office  of  Scientific  Affairs, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-1438. 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  November  6-7, 1995,  8:00 
a.m. 

Place:  Hyatt  Regency,  One  Bethesda  Metro 
Center,  Conference  Room  TBA,  Bethesda, 
Maryland  20814. 

Open  November  6,  8:00  a.m.  to  9:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of  health 
services  research  grant  applications 
concerned  with  medical  decisionmaking, 
computers  in  health  care  delivery,  and  the 
utilization  and  effects  of  health  care 
technologies  and  procediuas. 

Agenda:  The  open  session  on  November  6 
from  8:00  a.m.  to  9:00  a.m.  will  be  devoted 
to  a  business  meeting  covering  administrative 
matters  and  reports.  The  closed  session  of  the 
meeting  will  be  devoted  to  reviewing  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C.,  Appendix  2  and  5 


U.S.C.,  552b(c)(6),  it  has  been  determined 
that  this  latter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Karen 
Rudzinski,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Scientific  Affairs, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1437. 

Agenda  items  for  ail  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  August  24, 1995. 

Clifton  R.  Gaus, 

Administrator. 

[FR  Doc.  95-21816  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  4160-a0-M 


Food  and  Dnjg  Administration 

[Docket  No.  95C-0286] 

Ebonex  Corp.;  Fiiing  of  a  Coior 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Ebonex  Corp.  has  filed  a  petition 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  bone  black  as  a  color 
additive  in  cosmetics,  including 
cosmetics  intended  for  use  in  the  eye 
area. 

DATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  October  2, 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3083. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))), 
notice  is  given  that  a  color  additive 
petition  (CAP  5C0247)  has  been  filed  by 
Ebonex  Corp.,  P.O.  Box  3247, 
Melvindale,  MI  48122.  The  petition 
proposes  to  amend  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
bone  black  as  a  color  additive  in 
cosmetics,  including  cosmetics  intended 
for  use  in  the  eye  area. 
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The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  October  2, 
1995,  submit  to  the  Dockets 
Management  Bremch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  armoimcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  18, 1995. 

George  H.  Pauli, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  95-21738  Filed  8-31-95;  8:45  am) 
BILUNG  CODE  4160-01-F 


Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1995. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Date  and  Time:  September  14-17, 1995. 

Place:  Marriott  Hotel  Airport,  Kansas  City, 
Missouri.  (816)  464-2200. 

The  meeting  is  open  to  the  public. 

Agenda:  The  agenda  will  include 
testimony  on  an  oral  health  paper,  update  on 
the  National  Health  Service  Corps  conference 
“Creating  a  Road  Map  for  the  Future”,  and 
updates  on  programmatic  and  legislative 
issues.  The  Council  will  also  visit  two  Health 
centers  in  Kansas  City  and  participate  in  the 


Region  VII  New  Provider  Orientation 
Conference  on  September  16-17. 

The  meetings  will  begin  at  7:00  p.m. 
on  Thursday  and  reconvene  at  8:00  a.m. 
each  successive  date  and  adjourn  at 
12:30  on  Sunday. 

The  meeting  is  open  to  the  public; 
however,  transportation  for  site  visits 
will  not  be  provided. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Ms.  Nada  Schnabel,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  8th  floor,  4350 
East  West  Highway,  Rockville, 
Maryland  20857,  Telephone  (301)  594- 
4147. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  28, 1995. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  95-21739  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4160-1S-P 


National  Institutes  of  Healfit 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  5-6, 1995,  at  the  Belmont 
Conference  Center,  6555  Belmont 
Woods  Road,  Elkridge,  Marylemd. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  9  a.m.  on  October 
5,  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  cmd  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9  a.m.  until  recess  on  October  5, 
and  fi-om  8  a.m.  until  adjournment  on 
October  6.  These  applications,  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  xmwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 


of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496—7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gary  Madonna,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 
NIAID,  NIH,  Solar  Building,  Room 
4C21,  Rockville,  Maryland  20892, 
telephone  301-496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856,  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health) 

Dated:  August  29, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21836  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4140-01-lli 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting  of  the 
National  Institute  of  Dental  Research 
Special  Grants  Review  Committee 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Grants  Review 
Committee. 

Date;  October  19-20, 1995. 

Time:  8:30  a.m.  to  Adjournment. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Contact  Person:  Dr.  William  Gartland, 
Scientific  Review  Administrator,  NIDR 
Special  Grants  Review  Conunittee,  Natcher 
Building,  Room  4AN-38E,  Bethesda,  MD 
20892,  (301)  594-2372. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4),and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health,  HHS] 

Dated:  August  28, 1995. 

Margery  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21835  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  414(M)1-M 

Division  of  Research  Grants;  Notice  of 
Ciosed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  30-31, 1995. 

Time:  8:30  ajn. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Syed  M.  Amir, 

Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6168,  Bethesda,  MD 
20892,  (301)  435-1043. 

Name  of  SEP:  Microbiological  and 
Immimological  Sciences. 

ZTate;  August  31, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  H,  Room  4198, 
Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4198,  Bethesda,  MD 
20892,  (301)  435-1218. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  2, 1995. 

Time:  8:00  a.m. 

Place:  Embassy  Suites,  Washington,  DC. 

Contact  Person:  Dr.  Elliot  Postow,  Chief, 
Technology  and  Applied  Sciences  Review 
Section,  6701  Rockledge  Drive,  Room  5100, 
Bethesda,  MD  20892,  (301)  435-1750. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 


Dated:  August  28, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Manager  Specialist,  NIH. 
(FR  Doc.  95-21833  Filed  8-31-95;  8:45  am) 
BILLING  CODE  414(M>1-M 

National  Institute  of  Dental  Research; 
Notice  of  Meeting  of  NIDR  Board  of 
Scientific  Counselors 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  Scientific  Coimselors,  National 
Institute  of  Dental  Research  (NIDR),  on 
October  4-6, 1995,  in  Building  30, 
Trendley  Dean  Conference  Room, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  from  9:00  a.m.  to  recess  on 
October  5  and  from  8:30  a.m.  to  10:30 
a.m.  on  October  6  for  program  and 
poster  presentations.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  ^b.  L.  92-463,  the 
meeting  will  be  closed  to  the  public 
from  6:00  p.m.  until  recess  on  October 
4  and  from  10:30  a.m.  until  adjournment 
on  October  6  for  the  review,  discussion, 
and  evaluation  of  individued  programs 
and  projects  conducted  by  the  NIDR, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Mr.  Brent  Jaquet,  Director,  Office  of 
Planning,  Evaluation,  and 
Communications,  NIDR,  HIH,  Building 
31,  Room  2C34,  l^thesda,  Maryland 
20892  (telephone:  (301)  496-6705)  will 
provide  a  summary  of  &e  meeting, 
roster  of  committee  members  and 
substantive  program  information. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

Dated:  August  28, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21829  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  4140-01-M 

National  Institute  of  Dental  Research; 
Notice  of  a  Meeting  of  the  National 
Advisory  Dental  Research  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 


Coimcil,  National  Institute  of  Dental 
Research,  on  September  28-29, 1995. 
The  meeting  of  the  full  Cotmcil  will  be 
open  to  the  public  on  September  28 
from  8:30  a.m.  to  recess.  Conference 
Room  10,  Building  3lC,  National 
Institutes  of  Health,  Bethesda, 

Maryland,  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
aveiilable. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  of  the  Coimcil  will 
be  closed  to  the  public  on  September  29, 
8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and  for  the 
discussion,  review  and  evaluation  of  the 
Board  of  Scientific  Coimselors’  report. 
These  applications  and  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and 
reports,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Dushanka  V.  Kleinman,  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research, 
National  Institutes  of  Health,  Building 
31,  Room  2C39,  Bethesda,  Maryland 
20892,  (telephone  (301)  496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance  , 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  August  28, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21830  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  414(M>1-M 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRC)  meetings.' 

Name  of  IRC:  Research  Training  Review 
Committee. 

Date:  October  22-23, 1995. 

Time:  7:30  p.m. 
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Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  C.  James  Scheirer,  Ph.D., 
Rockledge  U,  Room  7220, 6701  Rocldedge 
Drive,  Bethesda,  Maryland  20892-7924,  (301) 
435-0266. 

Purpose/Agenda:To  review  and  evaluate 
grant  applications. 

Name  ofIRG:  Clinical  Trials  Review 
Conunittee. 

Date:  October  29-30, 1995. 

Time:  7:00  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  David  M.  Monsees,  Jr., 

M.D.,  Rockledge  n.  Room  7178,  6701 
Rockledge  Drive,  Bethesda,  Maryland  20892- 
7924,  (301)  435-0270. 

Purpose/Agenda: To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
secs.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  InstiUites  of 
Health) 

Dated:  August  28, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21834  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Ltmg,  and  Blood  Special  Emphasis 
Ptmel  (SEP)  meetings: 

Name  of  SEP:  Vascular  Cell  Regulation  and 
Atherogenesis. 

Date;  October  16-17, 1995. 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  Bethesda,  Maryland. 

Contact  Person:  Louis  M.  Ouellette,  Ph.D., 
Rockledge  11,  Room  7216, 6701  Rockledge 
Drive,  Bethesda,  Maryland  20892-7924,  (301) 
435-0310. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Growth  and  Difi'erentiation 
of  Smooth  Muscle  Cells. 

Date:  October  19-20, 1995. 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  Chevy  Chase, 

Maryland. 

Contact  Person:  Louis  M.  Ouellette,  Ph.D., 
Rockledge  U,  Room  7216, 6701  Rockledge 
Drive,  Bethesda,  Maryland  20892—7924,  (301) 
435-0310. 


Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
secs.  552b(c)(4)  and  552b(c)(8),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated;  August  28, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc.  95-21831  Filed  6-31-95;  8:45  am] 
BILUNQ  CODE  414(M>1-M 

National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine,  on 
October  9-10, 1995. 

The  meeting  on  October  10  will  be 
open  to  the  public  from  9  a.m.  to  3  p.m. 
in  the  Board  Room  of  the  Library,  8600 
Rockville  Pike,  Bethesda,  Maryland,  for 
the  review  of  research  and  development 
programs  and  preparation  of  reports  of 
the  National  Center  for  Biotechnology 
Information.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  David  Lipman  at  301-496- 
2475. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C., 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
October  9  from  7  p.m.  to  approximately 
10  p.m.,  at  the  Bethesda  Hyatt  Hotel, 
and  on  October  10,  from  3  p.m.  to 
approximately  5  p.m.,  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  David  J. 
Lipman,  Director,  National  Center  for 


Biotechnology  Information,  National 
Library  of  Meidicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  (301)  496-2475,  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

Dated:  August  28, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21832  Filed  8-31-95;  8:45  am] 
BILLmQ  CODE  414(M>1-M 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose 

To  review  and  evaluate  grant  applications^ 
Committee  Name:  Clini^  Centers  and 
Special  Projects  Review  Committee. 

Date:  October  5-October  6, 1995. 

Time:  8:30  a.m. 

Place:  NIH  Natcher  Conference  Center, 

9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone;  301, 443-1340. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Date:  October  lO-October  11, 1995. 

Time:  9  a.m. 

Place:  Bethesda  Holiday  Iim,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Monica  F.  Woodfork, 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301, 443-4843. 

Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Date:  October  11-October  12, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  Services  Research 
Review  Committee. 

Date;  October  11-October  13, 1995. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Angela  L.  Redlingshafer, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-1367. 

Committee  Name:  Clinical  Neiuoscience 
and  Biological  Psychopathology  Review 
Committee. 

Date;  October  11-October  13, 1995. 

Time:  9  a.m. 
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Piace:  Hampshire  Hotel,  1310  New 
Hampshire  Ave.,  N.W.,  Washington,  DC 
20036. 

Contact  Person:  Maureen  L.  Eister, 

Parklawn  Building,  Room  9-101,  5600  . 
Fishers  Lane,  Rockville,  MD  20857, 

Telephone:  301, 443—3936. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Date:  October  12-October  13, 1995. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane. 
Rockville.  MD  20857,  Telephone:  301, 443- 
1340. 

Committee  Name:  Child/ Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Date:  October  12-October  13, 1995. 

Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn 
Building,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  Violence  and  Traumatic 
S&ess  Review  Conunittee. 

Date:  October  16-October  18, 1995. 

Time:  8:30  a.m. 

Place:  The  Latham  Hotel,  3000  M  Street, 
N.W.,  Washington.  DC  20007-3701. 

Contact  Person:  Sheri  L  Schwartzback, 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  RocWille,  MD  20857, 
Telephone:  301, 443-4843. 

Committee  Name:  Psychobiology, 

Behavior,  and  Neuroscience  Review 
Committe. 

Date:  October  16-October  17, 1995. 

Time:  8:30  a.m. 

Place:  Bethesda  Holiday  Inn,  8210 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  William  H.  Radcliff, 
Parklawn  Building,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443—3936. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neruobiology  Review 
Committee. 

Dote;  October  16-October  17, 1995. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  H.  Maltz,  Parklawn 
Building,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Date;  October  19-October  20, 1995. 

Time:  8:30  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Shirley  H.  Maltz,  Parklawn 
Building,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Date:  October  19-October  20, 1995. 

Time:  9  a.m. 


Place:  Madison  Hotel,  1177  15th  Street, 
NW.,  Washington,  DC  20036 
Contact  Person:  Regina  M.  Thomas, 
Parklawn,  Room  9C-26,  5600.  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Date:  October  25-October  26, 1995. 

Time:  9  a.m. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Bernice  R.  Cherry, 

Parklawn  Building,  Room  9G-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301, 443-1367. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Date:  October  26-October  27, 1995. 

Time:  9  a.m. 

Place:  Holiday  Inn,  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rehana  A.  Chowdhiiry, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Date:  October  26-October  27, 1995. 

Time:  9  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW.,  Washington,  DC  20037, 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn,  Room  9018,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
1340. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Date:  October  30-October  31, 1995. 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Angela  L  Redlingshafer, 
Parklawn  Building,  Room  9018,  5600 
Fishers  Lane,  Rocl^ille,  MD  20857, 
Telephone:  301, 443-1367. 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Date:  November  2-NovBmber  3, 1995. 
Time:  9  a.m. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn,  Room  9018,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
1340. 

Committee  Name:  Epidemiology  and 
Genetics  Review  Committee. 

Date:  November  6-November  7, 1995. 
Time:  9  a.m. 

Place:  Embassy  Suites,  4300  Military  Road, 
N.W.,  Washington,  DC  20015. 

Contact  Person:  Bernice  R.  Cherry, 
Parklawn  Building,  Room  9018,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-1367. 

Committee  Name:  Mental  Health,  AIDS 
and  Immunology  Review  Committee — 2. 
Date:  November  6-November  7, 1995. 
Time:  8:30  a.m. 

Place:  The  River  Inn,  924  25th  Street, 
N.W.,  Washington,  DC  20037. 

Contact  Person:  Rehana  A.  Chowdhiuy, 
Parklawn  Building,  Room  9026,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301, 443-6470. 

Committee  Name:  Mental  Health,  AIDS 
and  Immunology  Review  Committee — 1. 

Date:  Novemter  7-November  8, 1995. 

Time:  8:30  a.m. 

Place:  One  Washington  Circle  One 
Washington  Circle,  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Regina  M.  Thomas, 
Parklawn  Building,  F^m  9026,  5600 
Fishers  Lane,  Roc^ille,  MD  20857, 
Telephone:  301, 443-8470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  553b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Dcnnestic  Assistance 
Program  Nrunbers  93.242, 93.281,  93.282) 

Dated:  August  29, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

FR  Doc.  95-21826  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4140-01-M 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting:  Allergy, 
Immunology,  and  Transplantation 
Research  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
October  17-18, 1995,  at  the  Georgetown 
Holiday  Inn,  2101  Wisconsin  Avenue, 
NW.,  Washington,  DC. 

The  meeting  will  be  open  to  the 
pubUc  from  8:30  a.m.  to  9:45  a.m.  on 
October  17  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review,  and  for  a  report 
from  the  Director,  Division  of 
Extramural  Activities  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9:45  a.m.  until  recess  on  October 
17,  and  from  8:30  a.m.  until 
adjournment  on  October  18.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
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individuals  associated  with  the 
applications  and  proposals,  the 
disclosvire  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Olivia  Preble,  Acting  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Conunittee,  NIAID,  NIH,  Soleir 
Building,  Room  4C19,  Bethesda, 
Maryland  20892,  telephone  301-496- 
8208,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health.) 

Dated:  August  29, 1995. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist. 
NIH. 

[FR  Doc.  95-21827  Filed  8-31-95;  8:45  am] 
BILUNO  CODE  414(M)1-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Gremts  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  30, 1995. 

Time:  10:30  a.m. 

Place:  NIH,  Rockledge  11,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda,  MD 
20892,  (301)  435-1148. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  asscdated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 


need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337, 93.393- 
93.396,  93.837-93.844,  93^846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  August  28, 1995: 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-21828  Filed  8-31-95;  8:45  am] 
BILLING  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Hmnan  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
fittm  updated  lists  imtil  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  emy  laboratory  has  withdrawn  fi-om 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  fi-om  the  monthly  listing 
thereafter. 

FOR,FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A— 54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
“Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,”  sets  strict  standards  which 
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laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  imdergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

laboratories  which  claim  to  be  in  the 
apphcant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 

HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimiun  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21,  Nashville, 

TN  37211, 615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103, 
800-541-4931/205-263-5745 
American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  22021,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866 
AssociatecTRegional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108, 801-583- 
2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Bayshore  Clinical  Laboratory,  4555  W. 
^hroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020 
Clini^  Reference  Lab,  11850  West  85th  St., 
Lenexa,  KS  66214,  800-445-6917 
CompuChem  Laboratories,  Inc.,  3308  Chapel 
Hill/Nelson  Hwy.,  Research  Triangle  Park, 
NC  27709,  919-549-8263/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

CompuChem  Laboratories,  Inc.,  Special 
Division  3308  Chapel  Hill/Nelson  Hwy., 
Research  Triangle  Park,  NC  27709,  919- 
549-8263  (Formerly:  Roche  CompuChem 
Laboratories,  Inc.,  Special  Division,  A 
Member  of  the  Roche  Group,  CompuChem 
Laboratories,  Inc. — Special  Division) 
CORNING  Clinical  Laboratories,  South 
Central  Divison,  2320  Schuetz  Rd.,  St. 
Louis,  MO  63146,  800-288-7293  (formerly: 
Metropolitan  Reference  Laboratories,  Inc.) 
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CDRNING  Clinical  Laboratories,  8300  Esters 
Blvd.,  Suite  900,  Irving,  TX  75063,  800- 
526-0947  (formerly:  Damon  Clinical 
Laboratories,  Damon/MetPath) 

CORNING  Clinical  Laboratories  Inc.,  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191,  708- 
595-3888  (formerly:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories] 
CORNING  MetPath  Clinical  Laboratories, 

One  Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5000  (formerly:  MetPath,  Inc.) 
CORNING  National  Center  for  Forensic 
Science,  1901  Sulphur  Spring  Rd., 
Baltimore,  MD  21227, 410-536-1485 
(formerly:  Maryland  Medical  Laboratory, 
Inc.,  National  Center  for  Forensic  Science) 
CORNING  Nichols  Institute,  7470-A  Mission 
Valley  Rd.,  San  Diego,  CA  92108-4406, 
800-446-4728/619-686-3200  (formerly: 
Nichols  Institute,  Nichols  Institute 
Substance  Abuse  Testing  (NISAT)) 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-836-3093 

Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building  38-H, 
Great  Lakes,  IL  60088-5223,  708-688- 
2045/708-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
813-936-5446/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468 

Drug  Labs  of  Texas,  15201 1-IO  East,  Suite 
125,  Channelview,  TX  77530,  713-457- 
3784  ^ 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  601-236-2609 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI 53715, 608-267- 
6267 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80,  Midland,  TX  79706, 800-725-3784/ 
915-563-3300  (formerly:  Harrison 
Associates  Forensic  Laboratories) 
HealthCare/MetPath,  24451  Telegraph  Rd., 
Southfield,  MI  48034, 800-444-0106  ext. 
650  (formerly:  HealthCare/Preferred 
Laboratories) 

Holmes  Regional  Medical  Center  Toxicology 
Laboratory,  5200  Babcock  St.,  N.E.,  Suite 
107,  Palm  Bay,  FL  32905, 407-726-9920 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229,  513- 
569-2051 

LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-888-3927 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America,  13900 
Park  Center  Rd.,  Herndon,  VA  22071,  703- 
742-3100  (Formerly:  National  Health 
Laboratories  Incorporated] 

Laboratory  Corporation  of  America,  d.b.a. 
LabCorp  Reference  Laboratory,  Substance 


Abuse  Division,  1400  Donelson  Pike,  Suite 
A-15,  Nashville,  TN  37217,  615-360- 
3992/800-800-4522  (Formerly:  National 
Health  Laboratories  Incorporated,  d.b.a. 
National  Reference  Laboratory,  Substance 
Abuse  Division) 

Laboratory  Corporation  of  America,  21903 
68th  Ave.  South,  Kent,  WA  98032,  206- 
395—4000  (Formerly:  Regional  Toxicology 
Services) 

Laboratory  Corporation  of  America,  2540 
Empire  Dr.,  Winston-Salem,  NC  27103- 
6710,  Outside  NC:  919-760-4620/800- 
334-8627  /  Inside  NC:  800-642-0894 
(Formerly:  National  Health  Laboratories 
Incorporated) 

Laboratory  Corporation  of  America  Holdings, 
1120  Stateline  Rd.,  Southaven,  MS  38671, 
601-342-1286  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
4986  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Specialists,  Inc.,  113  Jarrell  Dr., 
Belle  Chasse,  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 
Ave.,  Marshfield,  Wl  54449,  715-389- 
3734/800-222-5835 

MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Blvd.,  Memphis,  TN 
38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43699-0008, 
419-381-5213 

Medlab  Clinical  Testing,  Inc.,  212  Cherry 
Lane,  New  Castle,  DE  19720,  302-655- 
5227 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  800-832-3244/ 
612-636-7466 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
M^icine,  1701  N.  Senate  Blvd., 
Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309-671- 
5199 

MetPath  Laboratories,  875  Greentree  Rd.,  4 
Parkway  Ctr.,  Pittsburgh,  PA  15220-3610, 
412-931-7200  (formerly:  Med-Chek 
Laboratories,  Inc.,  Med-Chek/Damon) 
MetroLab-Legacy  Lab^’^tory  Services,  235  N. 
Graham  St.,  Portlano,  OR  97227,  503^13- 
4512,  800-237-7808(x4512) 

National  Psychopharmacology  Laboratory, 
Inc.,  9320  Park  W.  Blvd.,  Knoxville,  TN 
37923,  800-251-9492 

National  Toxicology  Laboratories,  Inc.,  ITOO 
California  Ave.,  Bakersfield,  CA  93304, 
805-322-4250 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124, 800-322- 
3361 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972,  503-687-2134 

Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400 

PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352 


PharmChem  Laboratories,  Inc.,  1505-A 
O’Brien  Dr.,  Menlo  Park,  CA  94025,  415— 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth,  TX 
76118, 817-595-0294  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
noth  St.,  Overland  Park,  KS  66210, 913- 
338-4070/800-821-3627  (formerly: 
Physicians  Reference  Laboratory 
Toxicology  Laboratory) 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Rd., 

San  Diego,  CA  92111,  619-279-2600/800- 
882-7272 

Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204,  800- 
473-6640 

Puckett  Laboratory,  4200  Mamie  St., 
Hattiesburgh,  MS  39402, 601-264-3856/ 
800-844-8378 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple,  TX  76504,  800-749- 
3788 

S.E.D.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
244-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
St.,  Reno,  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91045, 
818-376-2520 

SmithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
904-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
317S  Presidential  Dr.,  Atlanta,  GA  30340, 
404—934—9205  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 
708-885-2010  (formerly:  International 
Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown,  PA  19403,  800- 
523—5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
1737  Airport  Way  South,  Suite  200, 

Seattle,  WA  98134,  206-623-8100 
South  Bend  Medical  Foimdation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 

Southwest  Latforatories,  2727  W.  Baseline 
Rd.,  Suite  6,  Tempe,  AZ  85283,  602-438- 
8507 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  flox  205, 1000  N.  Lee  St., 
Oklahoma  City,  OK  73102,  405-272-7052 
Toxicology  &  Dnig  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia,  MO  65203,  314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hillsi  CA  91367,  818-226- 
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4373  (formerly:  Laboratory  Specialists, 

Inc.;  Abused  Drug  Laboratories;  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

No  laboratories  withdrew  from  the  Program 
during  August. 

Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  95-21727  Filed  8-31-95;  8:45  am) 
HLUNQ  CODE  4160-20-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3778-N-62] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commtinity  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
imutihzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TOD  number  for  the  hearing- 
and  speech-impaired  (202)  708—2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24, 1991) 
and  section  501  of  the  Stewart  B. 
McKimiey  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
imutilized  and  tmderutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 


in  order  to  comply  with  the  April  21, 

1993  Court  Order  in  Nationcd  Coalition 
for  Homeless  V.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  fisted 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  fisted  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
fi:om  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
and  if  no  expressions  of  interest  or 
applications  are  received  by  the 
riepartment  of  Health  and  Hvunan 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  not  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  btiildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Steward 
B.  McKinney  homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll  fi:«e  niunber.)  HHS  wifi  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

Properties  fisted  as  unsuitable  will 
not  be  made  available  for  any  other 


purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assisttmce  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  fine  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  fisted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  shovdd  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Air  Force: 

John  Carr,  Realty  Specialist,  HQ- 
AFBDA/BDR,  Pentagon,  Washington, 

DC  20330-5130;  (703)  696-5581;  (This 
is  not  a  toll-free  munber). 

Dated:  August  25, 1995. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM— FEDERAL  REGISTER  REPORT 
FOR  09/01/95 

Suitable/Available  Properties 
Buildings  (by  State) 

Colorado 

Bldgs.  1493, 1496, 1498 
Lowry  Air  Force  Base 
Denver  CO  80230-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199530009 
Status:  Pryor  Amendment 
Base  closure  Number  ef  Units:  3 
Comment:  Various  square  feet,  metal  frame, 
most  recent  use — classrooms 
Bldgs.  1499, 1494, 1495 
Lowry  Air  Force  Base 
Denver  CO  80230-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199530010 
Status:  Pryor  .Amendment 
Base  closure  Number  of  Units:  3 
Comment:  90276  sq.  ft.,  large  hangar  w/two 
associated  buildings,  most  recent  use — 
training 

[FR  Doc.  95-21579  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-962-1410-00-P] 

Alaska;  Notice  for  Publication  AA- 
10439  Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
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hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaslca  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Sealaska  Corporation  for  6.93  acres. 

The  lands  involved  are  in  the  vicinity  of 
Anan  Bay,  Alaska. 

Lots  1  and  2,  U.S.  Survey  No.  9780,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  JUNEAU 
EMPIRE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  ffie 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  (Sctober  2, 1995  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  finm  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  Branch  of  Gulf  Rim 
Adjudication. 

(FR  Doc.  95-21769  Filed  8-31-95;  8:45  ami 
BILUNQ  CODE  4310-0A-P 

[MT-B30-1 220-00;  MTM  84500] 

Notice  of  Proposed  Withdrawal; 
Montana 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Interior  proposes  to  withdraw 
approximately  19,100  acres  of  Federal 
lands  for  protection  of  the  watersheds 
within  the  drainages  of  the  Clark’s  Fork 
of  the  Yellowstone,  Soda  Butte  Creek, 
and  the  Stillwater  River,  and  the  water 
quality  and  fi'esh  water  fishery  resources 
within  Yellowstone  National  Park.  This 
notice  segregates  the  land  for  up  to  2 
years  from  location  and  entry  imder  the 
mining  laws.  The  lands  will  remain 
open  to  mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Holdren,  1620  L  Street  NW, 

Washington,  D.C.  20240,  202-542-7779. 
SUPPLEMENTARY  INFORMATION:  On  August 
29, 1995,  a  petition  was  approved 


edlowing  the  Assistant  Secretary,  Policy, 
Management,  and  Budget  to  file  an 
application  to  withdraw  the  following 
described  Federal  lands  fi-om  location 
and  entry  imder  the  mining  laws, 
subject  to  valid  existing  rights: 

Principal  Meridian,  Montana 
T.  8  S.,  R.  14  E., 

Sec.  25,  unsurveyed; 

Sec.  33,  partly  unsurveyed; 

Secs.  34  to  36,  inclusive,  unsurveyed. 

T.  9  S.,  R.  14  E., 

Secs.  1  to  28,  inclusive; 

Secs.  33  to  36,  inclusive,  partly  surveyed. 

T.  8  S.,  R.  15  E., 

Secs.  30  and  31. 

T.  9  S.,  R.  15  E., 

Secs.  5  to  8,  inclusive; 

Secs.  17  to  20,  inclusive; 

Secs.  29  to  32,  inclusive. 

The  areas  described  aggregate 
approximately  19,100  acres  in  Park  Ck)unty, 
Montana. 

The  purpose  of  the  proposed 
withdrawal  is  for  protection  of  the 
watersheds  within  the  drainages  of  the 
Clark’s  Fork  of  the  Yellowstone,  Soda 
Butte  Creek,  and  the  Stillwater  River, 
and  the  water  quality  and  fiesh  water 
fishery  resources  within  Yellowstone 
National  Ptirk. 

A  withdrawal  application,  when  filed, 
will  be  processed  in  accordance  with 
the  regulations  set  forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  location  and  entry 
under  the  mining  law,  subject  to  valid 
existing  rights,  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  the  end  of  the 
se^gation  period. 

lasting  uses  of  the  segregated  lands 
may  be  continued  except  for  the 
location  or  relocation  of  mining  claims 
during  the  pendency  of  the  2-year 
segregative  period,  including  but  not 
liiffited  to  all  legal  ingress  and  egress  to 
valid  mining  claims  and  patented 
claims,  all  rights-of-way,  6ill  access  to 
non-Federal  lands,  all  current 
recreational  uses,  and  all  commercial 
uses  requiring  special  use  permits. 

Dated:  August  29, 1995. 

Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
(FR  Doc.  95-21888  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4310-ON-P 

Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council,  Public  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act, 
announcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Coxmcil. 

DATES:  The  meeting  begins  on 
Wednesday,  October  18, 1995,  and 
reconvenes  on  Thursday,  October  19, 
1995,  following  the  Colorado  River 
Basin  Salinity  Control  Forum  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
Lake  Havasu  City,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Trueman,  Colorado  River 
Salinity  Control  Program  Manager, 
Bureau  of  Reclamation,  UC-228,  Mail 
Room  6107, 125  South  State  Street,  Salt 
Lake  City,  Utah  84138-1102;  'Felephone: 
(801)  524-6292,  ext.  1. 

SUPPLEMENTARY  INFORMATION:  Council 
members  will  be  briefed  on  the  status  of 
salinity  control  activities  and  receive 
input  for  drafting  the  Council’s  annual 
report.  The  Department  of  the  Interior, 
the  Department  of  Agriculture,  and  the 
Environmental  Protection  Agency  will 
each  present  a  progress  report  and  a 
schedule  of  activities  on  salinity  control 
in  the  Colorado  River  Basin.  The 
Council  will  discuss  salinity  control 
activities  and  the  content  of  their  report. 

The  meeting  of  the  Advisory  Council 
is  open  to  the  public.  Any  member  of 
the  public  may  file  written  statements 
with  the  Council  before,  during,  or  after 
the  meeting,  in  person  or  by  mail.  To 
the  extent  that  time  permits,  the  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 

Dated:  August  28, 1995. 

Charles  A.  Calhoun, 

Regional  Director. 

[FR  Doc.  95-21751  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4310-B4-M 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Technical/ 
Agency  Draft  Recovery  Plan  for 
Harrisia  portoricensis  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  recovery  plan  for  Harrisia 
portoricensis  (higo  chumbo).  This  cactus 
occurs  only  on  the  islands  of  Mona, 
Monito,  and  Desecheo,  all  located  to  the 
west  of  Puerto  Rico.  The  species  is 
threatened  by  development  which  has 
been  proposed  on  Mona  Island  and  the 
effects  of  introduced  animals  such  as 
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feral  pigs  and  goats.  The  Service  solicits  . 
review  and  comments  from  the  public 
on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  31, 1995  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Susan  Silander, 
Caribbean  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 

Coimnents  and  materials  received  are 
available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Silander,  Caribbean  Field 
Office,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622,  Telephone:  809/851-7297. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  species  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  ^e  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
.the  species,  establish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

This  Technical/ Agency  Draft  is  for 
Harrisia  portoricensis  (higo  chumbo),  a 
cactus  currently  known  from  the  islands 
of  Mona,  Monito,  and  Desecheo,  all 
located  to  the  west  of  Puerto  Rico.  It 
once  occurred  on  the  main  island, 
however,  has  not  been  collected  there 
since  1913.  Higo  chumbo,  a  night 
flowering  cactus,  can  reach  6  feet  in 
height  and  about  3  inches  in  diameter. 

It  is  usually  rmbranched  and  has  8  to  11 
ribs  separated  by  shallow  grooves.  The 
plant’s  fruit  is  a  round,  yellow, 
spineless  berry  and  is  a  favorite  food  of 


the  endangered  yellow-shouldered 
blackbird.  Higo  chumbo  is  threatened  by 
proposed  development  on  the  island  of 
Mona  feral  pigs,  which  may  uproot  the 
cactus  while  foraging  for  roots,  and  feral 
goats,  which  may  indirectly  affect  the 
cactus  by  modifying  the  vegetation.  This 
plan  will  describe  measures  necessary 
to  recover  the  species,  including  studies 
of  its  reproductive  biology  and 
propagation. 

Public  Comments  Solicited 

'The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  Section  4(f) 
of  the  Endangered  Species  Act,  16  U.S.C. 
1531. 

Dated:  August  25, 1995. 

James  P.  Oland, 

Field  Supervisor. 

[FR  Doc.  95-21699  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  4310-65-M 


National  Park  Service 

Mississippi  River  Corridor  Study 
Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92—463). 
MEETING  DATE  AND  TIME:  September  7, 
1995, 12  noon  until  5:00  p.m. 

ADDRESS:  Best  Western  Memphis 
Airport  Hotel,  2240  Democrat, 

Memphis,  Tennessee  38132. 

This  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  first-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  fi-om  the 
National  Park  Service,  Midwest  Region, 
1  week  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  M.  Hutchings,  Acting  Associate 
Regional  Director,  Planning  emd 
Resource  Preservation,  National  Park 
Service,  Midwest  Region,  1709  Jackson 
Street,  Omaha,  Nebraska  68102,  or  call 
402-221-3082. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 


Commission  was  established  by  Public 
Law  101-398,  September  29, 1990. 

Dated:  August  23, 1995. 

William  W.  Schenk, 

Field  Director.  Midwest  Region. 

(FR  Doc.  95-21690  Filed  8-31-95;  8:45  am] 
BILUNO  CODE  4310-70-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Loan  Guarantees  To  Israel;  Notice  of 
Investment  Opportunity  Amendment 
No.  1 

The  Government  of  Israel  (the  “GOI”) 
wishes  to  select  a  lead  managing 
imderwriter  for  the  structuring  and  sale 
of  U.S.  Agency  for  International 
Development  (“USAID”)-guaranteed 
loans.  'The  USAID-guaranteed  loans 
have  been  authorized  by  Pubfic  Law 
102-391,  and  are  being  provided  in 
connection  with  Israel’s  extraordinary 
humanitarian  effort  to  resettle  and 
absorb  immigrants  into  Israel  fi’om  the 
republics  of  the  former  Soviet  Union, 
Ethiopia  and  other  countries. 

The  legislation  authorizes  the 
guaranty  by  USAID  of  up  to  $10  billion 
principal  amoimt  of  loans  over  a  five- 
year  period,  with  a  maximum  of  $2 
bilhon  in  loans,  offered  in  one  or  more 
tranches,  to  be  guaranteed  in  each  of  the 
five  fiscal  years.  This  Notice  is  in 
connection  with  the  GOI’s  selection  of 
managing  imderwriters  for  an  offering 
contemplated  to  be  made  imder  the 
authorization  for  the  current  fiscal  year. 

The  lead  managing  imderwriter  for 
the  proposed  transaction  will  be 
selected  through  a  competitive  bid  on 
the  expected  pricing  date.  In  order  to 
pre-qualify  for  participation  in  the 
competitive  sale,  potential  bidders  must 
demonstrate  the  requisite  financial  and 
technical  capabilities  by  their  responses 
to  a  Request  for  Proposals  (“RFP”), 
which  will  be  available  firom  the  GOT 
on  or  about  July  28, 1995.  Proposals 
must  be  submitted,  in  accordance  with 
the  RFP,  by  5:00  p  m,  on  -September  5, 
1995.  For  information  regarding  the 
submission  of  proposals,  please  contact 
Mr.  Eliahu  Ziv-Zitouk,  Chief  Fiscal 
Officer,  Ministry  of  Finance  of  the 
Government  of  Israel,  800  Second 
Avenue,  New  York,  N.Y.  10017  (fax: 
212/499/5715). 

The  GOI  reserves  the  right  to  limit  the 
number  of  firms  that  are  eligible  to 
submit  bids  to  underwrite  the  proposed 
transaction,  and  to  reject  any  or  all  bids. 
In  order  to  be  eligible  for  selection  as  a 
managing  underwriter,  an  institution 
must  be  a  member  of  the  National 
Association  of  Securities  Dealers,  and 
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otherwise  meet  the  legal  requirements 
for  serving  such  role.  All  firms  are 
encouraged  to  seek  to  prequalify, 
regardless  of  ethnic  origin,  race  or 
gender. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  To  be  eligible 
for  an  USAID  guaranty,  the  loans  must 
be  repayable  in  full  no  later  than  the 
thirtieth  anniversary  of  the 
disbprsement  of  the  principal  amoimt 
thereof.  The  USAID  guaranty  will  be 
backed  by  the  full  faith  and  credit  of  the 
United  States  of  America  and  will  be 
issued  pursuant  to  authority  in  Section 
226  of  the  Foreign  Assistance  Act  of 
1961,  as  amended.  Disbursements  under 
the  loans  will  be  subject  to  certain 
conditions  required  of  the  GOI  by 
USAID  as  set  forth  in  agreements 
between  USAID  and  the  GOI. 

Additional  information  regarding 
USAID’s  responsibilities  in  this 
gueuanty  program  can  be  obtained  from 
the  imdersigned:  Room  225,  SA-2,  515 
22nd  Street  NW.,  Washington,  D.C. 
20523-0235,  Telephone:  202/663-2773. 

Dated:  August  25, 1995. 

Michael  G.  Kitay, 

Assistant  General  CounseJ,  U.S.  Agency  for 
International  Development. 

IFR  Doc.  95-21846  Filed  8-31-95;  8:45  am] 
BU.IJNQ  CODE 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31730  (Sub-No.  1)] 

Rio  Grande  Industries,  Inc.,  et  al. — 
Trackage  Rights  Exemption — 
Burlington  Northern  Railroad  Company 
Lines  Between  Kansas  City,  MO,  and 
Chicago,  IL 

In  a  trackage  rights  agreement  dated 
August  1, 1990  (1990  agreement), 
Buriington  Northern  Railroad  Company 
(BN)  granted  Southern  Pacific 
Tremsportation  Company,  The  Denver 
and  Rio  Grande  Western  Railroad 
Company,  St.  Louis  Southwestern 
Railway  Company,  and  SPCSL  Corp. 
(collectively,  SP)  overhead  trackage 
rights  between  Kansas  Qty,  MO,  and 
Chicago,  IL.  See  Rio  Grande  Industries, 
Inc.,^  Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  SPCSL 
Corp. — ^Trackage  Rights — Burlington 
Northern  Railroad  Company  Lines 
Between  Kansas  City,  MO,  and  Chicago, 


'  The  entity  formerly  known  as  Rio  Grande 
Industries,  Inc.,  is  now  known  as  Southern  Pacific 
Rail  Corporation. 


IL,  Finance  Docket  No,  31730  (ICC 
served  Oct.  26, 1990). 

The  1990  agreement  has  been 
modified  by  a  settlement  agreement 
dated  April  13, 1995  (1995  agreement), 
which  was  entered  into  by  SP,  on  the 
one  side,  and  by  BN  and  The  Atchison, 
Topeka  emd  Santa  Fe  Railway  Company 
(Santa  Fe),  on  the  other  side,  in 
connection  with  the  Finance  Docket  No. 
32549  proceeding.  See  Burlington 
Northern  Inc.  and  Burlington  Northern 
Railroad  Company — Control  and 
Merger — Santa  Fe  Pacific  Corporation 
and  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  Finance  Docket  No. 
32549  (ICC  served  Aug.  23, 1995)  [BN/ 
Santa  Fe).  The  1995  agreement 
provides,  among  other  things,  that 
notwithstanding  the  terms  of  the  1990 
agreement  (which  provides  for  overhead 
trackage  rights  only),  SP  shall  be 
greinted:  access  to  ^1  industries  which 
are  served  directly  or  by  reciprocal 
switching  by  either  BN  or  Santa  Fe  at 
Fort  Madison,  LA,  and  Galesburg,  IL; 
and  access  to  the  Toledo,  Peoria  and 
Western  Railway  Corporation  at 
Bushnell,  IL.  The  1995  agreement 
further  provides  that  BN  emd  Santa  Fe 
shall  have  the  right  to  coordinate 
operations  over  their  lines  between 
Kansas  City  and  Chicago  and  to  alter  the 
usage  between  each  line,  including 
us^e  of  BN’s  line  by  SP.2 

Ine  modification  of  the  terms  of  the 
1990  agreement  will  be  effective  upon 
consiumnation  of  common  control  of 
BN  and  Santa  Fe,  which  can  occmr  no 
earUer  than  September  22, 1995.  See 
BN/Santa  Fe,  sUp  op.  at  117. 

This  notice  is  nled  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Paul  A.  Cunningham,  Harkins 
Cunningham,  1300  19th  Street,  N.W., 
Suite  600,  Washington,  D.C.  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 


^  The  1995  agreement  also  provides  for  the 
operation  of  SP  trains  over  Santa  Fe’s  lines  between 
Kansas  City  and  Chicago.  This  is  the  subject  of  a 
separate  exemption  notice.  See  Finance  Docket  No. 
32721,  Southern  Pacific  Transportation  Company, 
The  Denver  And  Rio  Grande  Western  Railroad 
Company,  St.  Louis  Southwestern  Railway 
Company,  and  SPCSL  Corp. — Trackage  Rights 
Exemption — The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  Lines  Between  Hutchinson,  KS, 
and  Chicago,  IL,  and  Between  Topeka,  KS,  and 
Kansas  City,  KS. 


I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  August  25, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-21748  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  7035-01-P 


[Finance  Docket  No.  32719] 

Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St  Louis 
Southwestern  Railway  Company,  and 
SPCSL  Corp.— T rackage  Rights 
Exemption — ^The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  Lines 
Between  Pueblo,  CO,  and  Amarillo,  TX 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  has  agreed 
to  grant  Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and 
SPCSL  Corp.  (collectively,  SP):  (1) 
Overhead  trackage  rights  over  Santa  Fe’s 
lines  between  Pueblo,  CO  (in  the 
vicinity  of  Santa  Fe’s  Denver 
Subdivision  Milepost  617.7)  and 
Stratford,  TX  (in  the  vicinity  of  Santa 
Fe’s  Boise  Qty  Subdivision  Milepost 
85.5);  and  (2)  overhead  trackage  rights 
over  Santa  Fe’s  lines  between  Pueblo,  . 
CO  (in  the  vicinity  of  Santa  Fe’s  Denver 
Subdivision  Milepost  617.7)  and 
Amarillo,  TX  (in  the  vicinity  of  Santa 
Fe’s  Panhandle  Subdivision  Milepost 
552.3),  solely  for  the  purpose  of  serving 
industries  located  at  Amarillo,  TX. 

These  trackage  rights  have  been 
granted  pursuant  to  a  settlement 
agreement  dated  April  13, 1995,  which 
was  entered  into  by  SP,  on  the  one  side, 
and  by  Santa  Fe  and  Burlington 
Northern  Railroad  Company  (BN),  on 
the  other  side,  in  connection  with  the 
Finance  Docket  No.  32549  proceeding. 
See  Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company — Control  and  Merger — Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32549 
(ICC  served  Aug.  23, 1995)  [BN/Santa 
Fe). 

The  settlement  agreement  also 
provides  that  BN  will  grant  SP  overhead 
trackage  rights  between  Dalhart,  TX,  and 
Fort  Worth,  TX.  This  is  the  subject  of  a 
separate  exemption  notice.  See  Finance 
Docket  No.  32720,  Southern  Pacific 
Transportation  Company,  The  Denver 
And  Rio  Grande  Western  Railroad 
Company,  St.  Louis  Southwestern 
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Railway  Company,  and  SPCSL  Corp. — 
Trackage  Ri^ts  Exemption — Burlington 
Northern  Railroad  Company  Lines 
Between  Dalhart,  TX,  and  Fort  Worth, 
TX.  The  settlement  agreement  further 
provides  that  SP  shall  also  be  granted: 
Access  to  all  industries  which  are 
served  directly  or  by  reciprocal 
switching  by  either  BN  or  Santa  Fe  at 
Amarillo,  TX,  at  Plainview,  TX,  and  at 
Lubbock,  TX;  and  access  to  the 
Seagraves,  Whiteface  and  Lubbock 
Raihoad  at  Lubbock,  TX.  See  BN/Santa 
Fe,  slip  op.  at  85. 

The  settlement  agreement  provides 
that  the  various  rights  granted  therein 
will  be  effective  upon  consummation  of 
common  control  of  BN  and  Santa  Fe, 
which  can  occur  no  earlier  than 
September  22, 1995.  See  BN/Santa  Fe, 
slip  op.  at  117. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  at  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Paul  A.  Cunningham,  Harkins 
Cunningham,  1300  19th  Street,  N.W., 
Suite  600,  Washington,  D.C.  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  emplo5^s  adversely 
affected  by  the  trackage  rights  will  be 
protected  imder  Norfolk  and  Western 
By.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  August  25, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-21745  Filed  8-31-95;  8:45  am] 
BILLING  CODE  7036-01-M 


[Finance  Docket  No.  32722] 

Southern  Pacific  Transportation 
Company,  The  Denver  And  Rio  Grande 
Western  Raiiroad  Company,  St  Louis 
Southwestern  Raiiway  Company,  and 
SPCSL  Corp.— Trackage  Rights 
Exemption— The  Atchison,  Topeka  and 
Santa  Fe  Raiiway  Company  Lines 
Between  Kansas  City,  KS,  and  Fort 
Worth,  TX,  and  Between  Hutchinson, 
KS,  and  Winfieid  Junction,  KS 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  has  agreed 
to  grant  Southern  Pacific  Transportation 
Company,  The  Denver  emd  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and 


SPCSL  Corp.  (collectively,  SP)  overhead 
trackage  ri^ts  over  Santa  Fe’s  lines: 
between  Kemsas  City,  KS,  and  Fort 
Worth,  TX  (via  Ola^e,  KS,  and 
Cassoday,  KS);  and  between 
Hutchinson,  KS,  and  Winfield  Junction, 
KS  (via  Wichita,  KS).  The  Kansas  Qty- 
Fort  Worth  trackage  rights  will  nm 
between  Kansas  City  (in  the  vicinity  of 
Santa  Fe’s  Emporia  Subdivision 
Milepost  1.7)  and  Fort  Worth  (in  the 
vicinity  of  Santa  Fe’s  Fort  Worth 
Subdivision  Milepost  345.6).  The 
Hutchinson-Winfield  Junction  trackage 
rights  will  run  between  Hutchinson  (in 
the  vicinity  of  Santa  Fe’s  La  Jimta 
Subdivision  Milepost  216.4)  and 
Winfield  Junction  (in  the  vicinity  of 
Santa  Fe’s  Arkansas  City  Subdivision 
Milepost  249.7). 

These  trackage  rights  have  been 
granted  pursuant  to  a  settlement 
agreement  dated  April  13, 1995,  which 
was  entered  into  by  SP,  on  the  one  side, 
and  by  Santa  Fe  and  the  Burlington 
Northern  Railroad  Company  (BN),  on 
the  other  side,  in  connection  with  the 
Finance  Docket  No.  32549  proceeding. 
See  Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company — Control  and  Merger — Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32549 
(ICC  served  Aug.  23, 1995)  [BN/Santa 
Fe). 

The  settlement  agreement  provides 
that  the  Kansas  City-Fort  Worth  and 
Hutchinson-Winfield  Junction  trackage 
rights  will  be  overhead  rights  only, 
subject  to  the  access  rights  indicated  in 
the  next  sentence.  Under  the  terms  of 
the  settlement  agreement,  SP  will 
receive  access  to:  Industries  served 
directly  or  by  reciprocal  switching  by 
BN  or  Santa  Fe  at  Wichita;  industries  at 
Hutchinson,  through  the  present 
reciprocal  switching  arrangements;  the 
Central  Kansas  Railway  at  Wichita;  and 
the  South  Kansas  and  Oklahoma 
Railroad  at  Winfield,  KS. 

The  settlement  agreement  provides 
that  the  various  rights  granted  therein 
will  be  effective  upon  consummation  of 
common  control  of  BN  and  Santa  Fe, 
which  can  occur  no  earlier  than 
September  22, 1995.  See  BN/Santa  Fe, 
slip  op.  at  117. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  cont2uns  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  emd  served 
on:  Paul  A.  Cunningham,  Harkins 


Cunninghemi,  1300  19th  Street,  NW., 
Suite  600,  Washington,  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  emy  employees  adversely 
affected  by  the  trackage  rights  will  be  ^ 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  August  25, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-21747  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  703S-01-M 


[Finance  Docket  No.  32721] 

Southern  Pacific  Transportation 
Company,  et  al.— Tracl^e  Rights 
Exemption— The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  Lines 
Between  Hutchinson,  KS,  and  Chicago, 
IL,  and  Between  Topeka,  KS,  and 
Kansas  City,  KS 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  has  agreed 
to  grant  Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and 
SPCSL  Corp.  (collectively,  SP)  overhead 
trackage  ri^ts  over  Santa  Fe’s  lines: 
between  Hutchinson,  KS,  and  Chicago, 
IL  (via  Ottawa,  KS);  and  between 
Topeka,  KS,  and  Kansas  City,  KS.  The 
Hutchinson-Chicago  trackage  rights  will 
run  between  Hutchinson  (in  the  vicinity 
of  Santa  Fe’s  La  Junta  Subdivision 
Milepost  220.9)  and  Chicago  (in  the 
vicinity  of  Santa  Fe’s  ChilUcothe 
Subdivision  Milepost  14.3  at  McCook, 
IL,  and  in  the  vicinity  of  Santa  Fe’s 
ChilUcothe  Subdivision  Milepost  7.3  at 
Nerska,  IL).  The  Topeka-Kansas  City 
trackage  rights  will  run  between  Topeka 
(in  the  vicinity  of  Santa  Fe’s  Topeka 
Subdivision  Milepost  52.4)  and  Kansas 
Qty  (in  the  vicinity  of  Santa  Fe’s 
Emporia  Subdivision  Milepost  1.7). 

These  trackage  rights  have  been 
granted  pursuant  to  a  settlement 
agreement  dated  April  13, 1995,  which 
was  entered  into  by  SP,  on  the  one  side, 
and  by  Santa  Fe  and  the  Burlington 
Northern  Railroad  Compemy  (BN),  on 
the  other  side,  in  connection  with  the 
Finance  Docket  No.  32549  proceeding. 
See  Burlington  Northern  Inc.  and 
Burlington  Northern  Railrdhd 
Company — Control  and  Merger — Santa 
Fe  Pacific  Corporation  and  The 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32549 
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(ICC  served  Aug.  23, 1995)  [BN/ Santa 
Fe). 

The  settlement  agreement  provides 
that  SP  may  employ  the  Hutchinson- 
Chicago  trackage  rights  only  for  trains 
comprised  of  not  less  than  90  percent 
intermodal  or  automotive  traffic.  The 
settlement  agreement  also  provides  that 
SP  may  not  employ  the  Hutchinson- 
Chicago  trackage  rights  to  interchange 
with  or  connect  with  its  own  lines  or 
the  lines  of  smy  other  carrier,  with 
certain  specified  exceptions  indicated  in 
the  next  sentence.  Under  the  terms  of 
the  settlement  agreement,  SP:  may  enter 
and  exit  Santa  Fe’s  line  at  Kansas  City 
solely  to  access  the  Kansas  City 
Terminal  Railroad  and,  through  it,  its 
connections;  may  enter  and  exit  the 
Santa  Fe  line  at  Lomax,  IL,  solely  for  the 
purpose  of  accessing  the  Toledo,  Peoria 
and  Western  Railway  Corporation  for 
intermodal  and  automotive  traffic;  may 
connect  and  interchange  with  other 
carriers  at  Streator,  IL,  solely  for  the 
piupose  of  movement  to  and  fix)m . 
Chicago  of  traffic  originating, 
terminating,  or  interchanged  vnth  other 
carriers  in  the  Chicago  area;  and  may 
connect  with  the  Illinois  Central 
Railroad  at  Joliet,  IL,  for  movement  over 
its  lines  to  and  from  facilities  at 
Chicago,  for  traffic  originating  or 
terminating  at  Chicago  or  interchanged 
with  other  carriers  at  Chicago. 

The  settlement  agreement  allows 
Santa  Fe  and  BN  to  coordinate 
operations  over  their  respective  lines 
between  Kansas  City  and  Chicago,  so 
that  SP  traffic  moving  over  BN’s  lines 
between  Kansas  City  and  Chicago 
pursuant  to  trackage  rights  granted  by 
BN  in  1990 '  may  be  rerouted  over  Santa 
Fe’s  lines,  for  the  operational 
convenience  of  BN  and  Santa  Fe.^ 

The  settlement  agreement  provides 
that  the  various  rights  granted  therein 
will  be  effective  upon  consummation  of 
common  control  of  BN  and  Santa  Fe, 
which  can  occur  no  earlier  than 
September  22, 1995.  See  BN/ Santa  Fe, 
slip  op.  at  117. 


'  See  Rio  Grande  Industries,  Inc.,  Southern  Pacific 
Transportation  Company,  The  Denver  and  Rio 
Grande  Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  SPCSL  Corp. — 
Trackage  Rights — Burlington  Northern  Railroad 
Company  Lines  Between  Kansas  City,  MO,  and 
Chicago,  IL,  Finance  Docket  No.  31730  (ICC  served 
Oct.  26. 1990). 

2  Certain  modifications  to  the  trackage  rights 
granted  by  BN  in  1990  are  the  subject  of  a  separate 
exemption  notice.  See  Finance  Docket  No.  31730 
(Sub-No,  1),  Rio  Grande  Industries,  Inc.,  Southern 
Pacific  Transpo/lbtion  Company,  The  Denver  and 
Rio  Grande  Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and  SPCSL 
Corp. — Trackage  Ri^ts  Exemption — Burlington 
Northern  Railroad  Company  Lines  Between  Kansas 
City,  MO,  and  Chicago,  IL. 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C, 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Paul  A.  Cunningham,  Harkins 
Cunningham,  1300  19th  Street,  N.W,, 
Suite  600,  Washington,  D.C.  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
By.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  August  25, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-21749  Filed  8-31-95;  8:45  am] 
BiLUNG  CODE  7035-01-P  . 


[Finance  Docket  No.  32720] 

Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Raiiroad  Company,  St  Louis 
Southwestern  Raiiway  Company,  and 
SPCSL  Corp.— Trackage  Rights 
Exemption — Burlington  Northern 
Railroad  Company  Lines  Between 
Dalhart,  TX,  and  Fort  Worth,  TX 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant 
Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and 
SPCSL  Corp.  (collectively,  SP)  overhead 
trackage  rights  over  BN’s  lines  between 
Dalhart,  TX  (in  the  vicinity  of  BN’s 
Milepost  417.5)  and  Fort  Worth  TX  (in 
the  vicinity  of  BN’s  Milepost  5.1). 

These  trackage  rights  have  been 
granted  pursuant  to  a  settlement 
agreement  dated  April  13, 1995,  which 
was  entered  into  by  SP,  on  the  one  side, 
and  by  BN  and  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  (Santa 
Fe),  on  the  other  side,  in  connection 
with  the  Finance  Docket  No.  32549 
proceeding.  See  Burlington  Northern 
me.  and  Burlington  Northern  Railroad 
Company — Control  and  Merger — Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32549 
(ICC  served  Aug.  23, 1995)  [BN/Santa 
Fe). 

The  settlement  agreement  also 
provides  that  Semta  Fe  will  grant  SP:  (1) 


Overhead  trackage  rights  over  Santa  Fe’s 
lines  between  Pueblo,  CO,  and  Stratford, 
TX;  and  (2)  overhead  trackage  rights 
over  Santa  Fe’s  lines  between  Pueblo, 
CO,  and  Amarillo,  TX,  solely  for  the 
purpose  of  serving  industries  located  at 
Amarillo,  TX.  This  is  the  subject  of  a 
separate  exemption  notice.  See  Finance 
Docket  No.  32719,  Southern  Pacific 
Transportation  Company,  The  Denver 
and  Rio  Grande  Western  Railroad 
Company,  St.  Louis  Southwestern 
Railway  Company,  and  SPCSL  Corp. — 
Trackage  Ri^ts  Exemption — The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  Lines  Between  Pueblo,  CO, 
and  Amarillo,  TX.  The  settlement 
agreement  further  provides  that  SP  shall 
also  be  granted:  access  to  all  industries 
which  are  served  directly  or  by 
reciprocal  switching  by  either  BN  or 
Santa  Fe  at  Amarillo,  "TX,  at  Plainview, 
'TX,  and  at  Lubbock,  TX;  and  access  to 
the  Seagraves,  Whiteface  and  Lubbock 
Railroad  at  Lubbock,  TX.  See  BN/Santa 
Fe,  slip  op.  at  85. 

The  settlement  agreement  provides 
that  the  various  rights  granted  therein 
will  be  effective  upon  consmnmation  of 
common  control  of  BN  and  Santa  Fe, 
which  cem  occur  no  earlier  than 
September  22, 1995.  See  BN/Santa  Fe, 
slip  op.  at  117. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Paul  A.  Cunningham,  Heirkins 
Cimningham,  1300  19th  Street,  N.W., 
Suite  600,  Washington,  D.C.  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  August  25, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  95-21750  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  7035-01-P 
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[Finance  Docket  No.  32760] 

Union  Pacific  Corporation,  Union 
Pacific  Raiiroad  Company  and 
Missouri  Pacific  Raiiroad  Company— 
Controi  and  Merger— Southern  Pacific 
Raii  Corporation,  Southern  Pacific 
Transportation  Company,  St  Louis 
Southwestern  Raiiway  Company, 
SPCSL  Corp.  and  the  Denver  and  Rio 
Grande  Western  Raiiroad  Company 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Decision  No.  1;  Notice  of 
profiling  notification  and  request  for 
comments. 

SUMMARY:  Pursuant  to  49  CFR  1180.4(b), 
Union  Pacific  Corporation  (UPC),  Union 
Pacific  Railroad  Company  (UPRR), 
Missouri  Pacific  Railroad  Company 
(MPRR),  Southern  Pacific  Rail 
Corporation  (SPR),  Southern  Pacific 
Transportation  Company  (SPT),  St. 

Louis  Southwestern  Railway  Company 
(SSW),  SPCSL  Corp.  (SPCSL),  and  the 
Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  ^  have 
notified  the  Commission  of  their  intent 
to  file  an  application  seeking  authority 
under  49  U.S.C.  11343-45  for:  (1)  The 
acquisition  of  control  of  SPR  by  UP 
Acquisition  Corporation  (Acquisition), 
an  indirect  wholly  owned  subsidiary  of 
UPC;  (2)  the  merger  of  SPR  into  UPRR; 
and  (3)  the  resulting  common  control  of 
UP  and  SP  by  UPC.  The  Commission 
finds  this  to  be  a  major  transaction  as 
defined  in  49  CFR  Part  1180.  The 
applicants  have  proposed  a  procedural 
s^edule,  on  which  the  Commission 
invites  comments  by  interested  persons. 
DATES:  Written  comments  on  the 
proposed  schedule  must  be  filed  with 
the  Interstate  Commerce  Commission  no 
later  than  September  18, 1995.  The 
applicants’  reply  is  due  by  September 
28, 1995. 

ADDRESSES:  An  original  and  20  copies  of 
all  dociunents  must  refer  to  Finance 
Docket  No.  32760  and  must  be  sent  to 


>  UPC,  UPRR,  and  MPRR  are  referred  to 
collectively  aa  Union  Pacific.  UPRR  and  MPRR  are 
referred  to  collectively  as  UP. 

SPR,  SPT,  SSW,  SPCSL,  and  DRGW  are  referred 
to  collectively  as  Southern  Pacifia  SPT,  SSW, 
SPCSL,  and  DRGW  are  referred  to  collectively  as 
SP. 

UPC,  UPRR,  MPRR,  SPR,  SPT,  SSW,  SPCSL,  and 
DRGW  are  referred  to  collectively  as  applicants  or 
petitioners. 

Applicants  have  petitioned  for  waiver  or 
clarification  of  the  definition  of  applicants  so  as  to 
exclude  Chicago  and  North  Western  Transportation 
Company  (CNWT),  Chicago  and  North  Western 
Raiiway  Company  (CNW),  and  Western  Railroad 
Properties  Incorporated  (WRPI),  thus  eliminating 
the  necessity  of  their  joining  in  the  filing  of  the 
application.  CNWT  and  CNW  are  scheduled  to  be 
merged  into  UPRR  on  October  1, 1995;  WRPI  was 
merged  into  UPRR  on  August  1, 1995. 


the  Office  of  the  Secretary,  Case  Control 
Branch,  Attn:  Finance  Docket  No. 

32760,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423. 

In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  each  of  the  applicants’ 
repre^ntatives:  (1)  Arvid  E.  Roach  11, 
Esq.,  Covington  &  Burling,  1201 
Pennsylvania  Avenue,  NW.,  PO  Box 
7566,  Washington,  DC  20044;  and  (2) 
Paul  A.  Cunningham,  Esq.,  Harkins 
Cunningham.  1300  Nineteenth  Street, 
NW.,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impair^:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  In  the 
notice  of  intent  filed  August  4, 1995,  the 
applicants  state  that  imder  an 
Agreement  and  Plan  of  Merger  dated 
August  3, 1995,  UPC,  Acquisition, 

UPRR  and  SPR  have  agreed  that 
Acquisition  will  acquire  all  of  the 
common  stock  of  SPR.  Acquisition 
plans  first  to  acquire  25%  of  the  stock 
of  SPR  for  cash  in  a  tender  offer  and 
place  that  stock  in  a  voting  trust 
pending  review  of  the  merger  by  the 
Commission.^  Upon  the  satisfaction  of 
certain  conditions,  including  approval 
of  the  merger  by  the  Commission,  the 
remainder  of  the  SPR  stock  will  then  be 
acquired  for  a  combination  of  UPC  stock 
and  cash,  and  SPR  will  be  merged  into 
UPRR.  The  UP  and  SP  railroads  will 
then  be  consolidated. 

The  applicants  state  that  they  will  use 
the  year  1993  for  piuposes  of  their 
impact  analyses  to  be  filed  in  the 
application,  and  that  they  anticipate 
filkig  their  application  on  or  before 
December  1, 1995.  On  August  11, 1995, 
Santa  Fe  Pacific  Corporation  and  The 
Atchison,  Topeka,  and  Santa  Fe  Railway 
Company  (collectively,  Santa  Fe)  filed  a 
partial  objection  to  the  notice  of  intent, 
objecting  to  the  use  of  1993  data  in  this 
proceeding  (SF-2).3  Also  on  August  11, 


2  On  August  4, 1995,  the  applicants  filed  a  copy 
of  the  voting  trust  agreement  proposed  to  be  entered 
into  by  and  between  UPC,  Acquisition,  and 
Southwest  Bank  of  St.  Louis,  an  institutional 
trustee.  The  applicants  state  that  they  believe  that 
Acquisition’s  planned  purchase  of  25%  of  the 
outstanding  voting  stock  of  SPR  will  not  give  UPC 
and  its  affiliates  the  power  to  exercise  control  of 
SPR  and  its  affiliates.  However,  the  applicants 
request  that  Commission  staff  issue  an  informal, 
non-binding  opinion  stating  whether  the  voting 
trust  agieement  and  the  arrangements  contained 
therein  will  effectively  insulate  UPC  and  its 
affiliates  fiom  any  violation  of  the  Interstate 
Commerce  Act  and  Commission  policy  against 
unauthorized  acquisition  of  control  of  SPR’s  carrier 
subsidiaries. 

3  Santa  Fe  essentially  argues  that,  for  a  transaction 
as  significant  as  this  one,  die  Commission  should 
have  available  the  most  relevant  information 
necessary  to  assess  changes  in  railroad  operations 


1995,  the  applicants  filed  a  modification 
of  their  notice  of  intent  (UP/SP-5).  The 
applicants  state  that,  if  the  1994  ICC 
Waybill  Sample  is  available  by 
September  1, 1995,  they  will  use  1994 
as  the  base  year,  and  that,  if  it  is  not, 
they  will  use  1993.  Consultation  with 
the  Commission’s  Office  of  Economics 
and  Environmental  Analysis  (OEEA) 
indicates  that  the  1994  data  will  be 
available  by  September  5, 1995.  That 
being  the  case,  we  will  require  the 
applicants  to  use  the  1994  data.  If,  for 
some  reason,  the  data  are  not  available 
on  that  date,  we  will  reconsider  this 
issue  at  that  time. 

The  Commission  finds  that  this  is  a 
major  transaction,  as  defined  at  49  CFR 
1180.2(a),  as  it  is  a  control  and  merger 
transaction  involving  two  or  more  class 
I  railroads.  The  appfication  must 
conform  to  the  regulations  set  forth  at  49 
CFR  Part  1180  and  must  contain  all 
information  required  therein  for  major 
transactions,  except  as  modified  by  any 
advance  waiver,  llie  carriers  are  also 
required  to  submit  maps  with  overlays 
that  show  the  existing  routes  of  both 
carriers  and  their  competitors. 

By  petition  also  filed  August  4, 1995, 
the  applicants  seek  a  protective  order  to 
protect  confidential,  Ughly  confidential, 
and  proprietary  information,  including 
contract  terms,  shipper-specific  traffic 
data,  and  other  traffic  data  to  be 
submitted  in  connection  with  the 
control  application  (UP/SP-2).  A 
protective  order  will  be  entered  in  a 
subsequent  decision. 

Also  on  August  4, 1995,  the 
applicants  filed  a  petition  to  establish  a 
proposed  procedural  schedule  (UP/SP- 
4).  The  Commission  seelcs  comments 
now  on  the  applicants’  proposed 
procedural  s^edule,  which  is  as 
follows: 

Proposed  Procedural  Schedule 

F  Primary  application  and  related 
applications  filed. 

F  -t-  30  Commission  notice  of 

acceptance  of  primary  application 
and  related  applications  published. 
F  60  Description  of  anticipated 
inconsistent  and  responsive 
applications  due;  petitions  for 
waiver  or  clarification  with  regard 
to  such  applications  due. 

F  -t-  90  Inconsistent  and  responsive 
applications  due.  All  comments, 
protests,  requests  for  conditions, 
and  any  other  opposition  evidence 


and  competitive  impacts  that  will  result  from  the 
proposed  transaction.  It  is  Santa  Fe’s  position  that 
more  recent  data  would  provide  the  Commission 
with  the  most  relevant  information,  and  that  1994 
data  will  be  available  in  ample  time  for  use  in  this 
proceeding. 
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and  arguments  due.  DO]  and  OOT 
comments  due. 

F  +  105  Notice  of  acceptance  (if 
requured)  of  inconsistent  and 
responsive  applications  published 
in  die  Feder^  Register. 

F  -f  120  Response  to  inconsistent  and 
responsive  applications  due. 
Response  to  comments,  protests, 
requested  conditions,  and  other 
opposition  due.  Rebuttal  in  support 
of  primary  application  and  related 
applications  due. 

F  -I- 130  Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  due. 

F  +  140  Briefs  due,  all  parties  (not  to 
exceed  50  pages). 

F  +  155  Oral  argument. 

F  +  156  Voting  conference. 

F  +  195  Date  for  service  of  final 
decision. 

Under  the  applicants’  proposal, 
immediately  upon  each  evidentiary 
filing,  the  filing  party  shall  place  all 
documents  relevant  to  the  filing  (other 
than  documents  that  are  privileged  or 
otherwise  protected  from  discovery)  in 
a  depository  open  to  all  parties,  and 
shall  make  its  witnesses  available  for 
discovery  depositions.  Access  to 
documents  subject  to  the  protective 
order  shall  be  appropriately  restricted. 
Parties  seeking  discovery  depositions 
may  proceed  by  agreement.  Relevant 
excerpts  of  transcripts  will  be  received 
in  Ueu  of  cross-examination  at  the 
hetiring,  unless  cross-examination  is 
needed  to  resolve  material  issues  of 
disputed  fact.^  Discovery  on  responsive 
and  inconsistent  appfications, 
comments,  protests,  and  requests  for 
conditions  shall  begin  immediately 
upon  their  filine. 

The  proposea  schedvile  is 
substantially  similar  to  that  adopted 
recently  in  Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company — Control  and  Merger — Santa 
•  Fe  Pacific  Corporation  and  The 
Atchinson,  Topeka  and  Santa  Fe 
Railway  Company,  Finance  Docket  No. 
32549  (ICC  served  March  7, 1995)  [BN/ 
Santa  Fe). ' 

We  would  also  like  comments  from 
the  public  on  a  variation  of  the 
proposed  procedural  schedule.^  Based 


*  It  is  not  clear  to  what  hearing  the  applications 
are  referring.  Their  proposed  schedule  provides  for 
no  evidentiary  hearing,  and  we  see  no  need  for  one 
at  this  time. 

>On  August  14, 1995,  The  Kansas  City  Southern 
Railway  Company  (KCS)  filed  comments  on  the 
proposed  procedural  schedule  (KCS-1).  KCS  claims 
that  the  applicants  have  not  presented  any 
justification  for  expediting  the  schedule  in  this 
proceeding  without  first  seeking  public  comments 
on  the  proposed  schedule.  KCS  alleges  that  it  has 
concerns  regarding  its  ability  to  conduct  discovery 
and  sufficiently  analyze  the  competitive  concerns 


on  our  recent  experience  in  BN/Santa 
Fe,  we  believe  that  parties  filing 
inconsistent  and  responsive 
applications,  comments,  protests, 
requests  for  conditions,  and  other 
opposition  evidence  and  arguments, 
may  not  need  90  days  from  the  date  the 
primary  application  is  filed  to  prepare 
their  submissions.  We  seek  comments 
on  the  feasibility  of  parties  filing 
descriptions  of  anticipated  inconsistent 
and  responsive  applications,  and 
petitions  for  waiver  or  clarification  with 
regard  to  such  appfications,  10  days 
after  the  publication  of  the  notice 
accepting  the  primary  application.  All 
inconsistent  and  responsive 
appfications,  comments,  protests, 
requested  conditions,  and  other 
opposition  evidence  and  argument 
would  be  due  30  days  after  the 
acceptance  of  the  primary  application. 
Comments  from  the  United  States 
Department  of  Justice  (DOJ)  and  the 
United  States  Depeirtment  of 
Transportation  (USDOT)  would  also  be 
due  on  that  day.  The  30  days  taken  from 
the  segment  of  time  in  which  protesting 
parties  would  prepare  their  submissions 
would  be  inserted  later  in  the  schedule. 

The  applicants  are  proposing  that  any 
appfications  for  authority  for,  or  for 
exemption  of,  merger-related 
abandonments,  and  any  supporting 
verified  statements,  be  filed  with  the 
primary  application,  and  be  treated  as 
related  appfications.  The  appficimts 
filed,  on  August  4, 1995,  a  petition  for 
waiver  or  clarification  of  the  Railroad 
Consolidation  Procedures,  and  for 
related  relief  (UP/SP-3),  in  which  they 
ask  for  a  waiver  under  49  CFR 
1152.24(e)(5)  to  permit  modifications  to 
the  procedures  and  timetables 
prescribed  in  our  rules  at  49  CFR 
1152.25(d)  (6)  and  (7),  and  other  relief, 
seeking  to  ensure  that  they  are  able  to 
make  the  referenced  filings  pertaining  to 
merger-related  abemdonments  with  the 
primary  application.  Consequently,  the 
applicants  desire  that  all  opposition 
evidence,  comments,  rebuttal,  and 
briefing  on  those  appfications  be 
submitted  under  the  same  schedule  as 
the  primary  application.  We  will 
discuss  the  applicants’  request  for  relief 
with  regard  to  merger-related 
abandoiiments  in  a  subsequent  decision 


within  the  time  frame  applicants  propose.  KCS 
would  like  time  to  develop  an  alternative 
procedural  schedule.  Because  we  are,  in  fact,  asking 
for  comments  regarding  the  applicants’  proptosed 
schedule,  KCS  will  have  the  opportunity  to  submit 
further  comments  on  the  schedule  in  response  to 
this  notice.  The  applicants  filed  a  reply  to  KCS’s 
comments  on  the  proposed  procedural  schedule 
and  discovery  guidelines  on  August  18, 1995  (UP/ 
SP-6). 


addressing  all  of  the  requests  in  UP/SP- 
3. 

The  applicants  also  request  that  the 
Commission  establish  certain  guidelines 
to  govern  discovery  in  this  proceeding. 
The  applicants  note  that  their  proposed 
guidelines  are  similar  to  those 
developed  by  the  parties  and  the 
presiding  Administrative  Law  Judge  in 
BN/Santa  Fe,  and  assert  that  the 
guidelines  were  central  to  the  progress 
of  that  proceeding.  In  the  applicants’ 
view,  the  guidelines  provided  6dl  of  the 
parties  in  BN/Santa  Fe  with  a  fair 
opportunity  to  conduct  discovery  and 
curtailed  abusive  practices  that  had 
caused  delays  in  prior  control 
proceedings.  The  applicants  eissert  that 
similar  early  establishment  of  discovery 
guidelines  at  the  outset  of  this 
proceeding  will  provide  guidance  to  all 
parties  and  will  promote  an  efficient 
and  orderly  proceeding.  The  process  of 
assigning  an  Administrative  Law  Judge 
(ALJ)  to  this  proceeding  is  imderway. 
While  we  think  the  BN/Santa  Fe 
discovery  guidelines  worked 
exceedingly  well,  we  will  leave  all 
discovery  matters,  including  the 
adoption  of  any  guidelines  governing 
discovery  initially,  to  the  discretion  of 
the  ALJ.®  A  decision  naming  that  judge 
will  be  issued  as  soon  as  possible. 

We  invite  interested  persons  to 
submit  written  comments  on  the 
proposed  procedural  schedule. 
Comments  must  be  filed  by  September 
18, 1995.  The  applicants  may  reply  by 
Se^ember  28, 1995.^ 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 


”  KCS  also  raises  concerns  about  the  applicants’ 
proposed  discovery  guidelines  in  KCS-1,  stating 
that  the  applicants  have  not  established  any  reason 
why  this  proceeding  cannot  be  conducted  under  the 
Commission’s  normal  rules  of  discovery  found  at  49 
CFR  1114.  KCS  notes  that,  in  BN/Santa  Fe,  the 
Commission  did  not  rule  on  discovery  guidelines 
and  instead  deferred  that  decision  to  the  ALJ.  The 
ALJ  conducted  a  conference  where  all  parties  could 
comment,  and  then  issued  discovery  guidelines. 
KCS  recommends  that  we  follow  the  same 
procedure  here,  rather  than  simply  adopting  the 
seme  guidelines  used  in  BN/Santa  Fe.  Because  we 
are  initially  turning  all  discovery  matters  over  to  an 
ALJ,  nothing  more  need  be  said  regarding  KCS’s 
concerns  at  this  time.  KCS  also  filed  a  pleading  in 
opposition  to  the.applicants’  proposed  protective 
order  (KCS-2).  That  pleading  will  be  addressed  in 
a  separate  decision  entering  the  protective  order. 

'  In  addition  to  submitting  an  original  and  20 
copies  of  all  documents  filed  with  the  Commission, 
the  parties  are  encouraged  to  submit  all  pleadings 
and  attachments  as  computer  data  contained  on  a 
3.5-inch  floppy  diskette  which  is  formatted  for 
WordPerfect  5.1  (or  formatted  so  that  it  can  be 
converted  by  WordPerfect  5.1).  The  computer  data 
contained  on  the  computer  diskettes  submitted  will 
be  subject  to  the  protective  order  to  be  entered 
shortly  in  this  proceeding,  and  is  for  the  exclusive 
use  of  Commission  employees  reviewing 
substantive  matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer  frle  data  will 
facilitate  expedited  review  by  the  Commission  and 
its  staff. 
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environment  or  the  conservation  of 
energy  resources. 

Decided:  August  24, 1995. 

By  the  Commission,  Chairman  Morgan, 

Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-21746  Filed  8-31-95;  8:45  am] 
BILLING  CODE  70S5-01-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  94-7] 

David  W.  Davis,  D.O.,  Revocation  of 
Registration 

On  October  7, 1993,  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to  David 
W.  Davis,  D.O.,  of  Houston,  Texas 
[Respondent),  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
AD7600631,  and  deny  any  pending 
apphcations  for  registration  as  a 
practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that  the 
continued  registration  of  Respondent 
was  inconsistent  with  the  pubUc 
interest  as  that  term  is  set  forth  in  21 
U.S.C.  823(f)  and  824(a)(4). 

On  November  5, 1993,  Respondent, 
through  covmsel,  requested  a  hearing  on 
the  issues  raised  in  die  order  to  show 
cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
proceedings,  a  hearing  was  held  in 
Houston,  Texas  on  October  20, 1994. 

The  administrative  law  judge  issued  his 
findings  of  fact,  conclusions  of  law  and 
recommended  ruling  on  January  17, 
1995,  recommending  that  Respondent’s 
registration  be  revoked.  No  exceptions 
to  the  ruling  were  filed  by  either  party. 
On  February  17, 1995,  the  , 
administrative  law  judge  transmitted  the 
record  of  the  proceeding  to  the  Deputy 
Administrator  of  DEA.  After  careful 
consideration  of  the  record  in  its 
entirety,  the  Deputy  Administrator 
enters  his  final  order  in  this  matter,  in 
accordance  with  21  CFR  1316.67,  based 
on  findings  of  fact  and  conclusions  of 
law  as  set  forth  herein. 

The  administrative  law  judge  foimd 
that  DEA  initiated  an  investigation  of 
Respondent  after  receiving  reports  horn 
Houston  area  pharmacies  that 
Respondent  prescribed  large  amoimts  of 
controlled  substances,  particularly  the 
combination  of  Tylenol  No.  4  (a 
Schedule  III  controlled  substance)  and 


VaUmn  or  Xanax  (Schedule  IV 
controlled  substances).  DEA 
additionally  was  concerned  about 
Respondent’s  prescribing  practices 
because  he  was  listed  as  one  of  the  top 
1,000  Medicaid  prescribers  for  the 
period  of  January  1991  to  February 
1992. 

The  administrative  law  judge  further 
found  that  an  undercover  officer  fit)m 
the  Houston  Police  Department  visited 
Respondent’s  office  on  three  occasions. 
The  imdercover  officer’s  conversations 
with  Respondent  were  recorded  and 
monitored  by  a  DEA  Diversion 
Investigator. 

On  the  undercover  officer’s  first  visit, 
on  May  14, 1991,  the  officer  asked 
Respondent  for  something  “to  mellow 
out’’  with,  specifically  requesting 
Tylenol.  Respondent  asked  the 
undercover  officer  if  he  wemted  Xanax 
or  Valiiun  and  prescribed*30  dosage 
imits  of  Vahum  (10  mg)  and  30  dosage 
units  of  Tylenol  No.  4.  There  was  no 
discussion  concerning  any  pain  or 
anxiety  experienced  by  the  \mdercover 
officer. 

On  Jime  21, 1991,  the  imdercover 
officer  made  a  second  visit  to 
Respondent’s  office  and,  again, 
expressed  his  need  for  meffication  to 
“chill  out,  mellow  out.’’  Although  there 
was  no  previous  discussion  concerning 
whether  the  undercover  officer  had 
experienced  any  pain.  Respondent,  on 
this  visit,  inquired  whether  the  officer 
still  experienced  pain.  The  undercover 
officer  responded  “No  .  .  .  I’m  fine  _ 
doc.’’  Respondent  prescribed  30  dosage 
units  of  Vahum  (10  mg)  and  30  dosage 
units  of  Tylenol  No.  4.  However, 
Respondent  denied  the  imdercover 
officer’s  request  for  additional 
medication  and  warned  him  against 
developing  a  drug  habit. 

On  tne  mird  visit,  on  July  30, 1991, 
the  undercover  officer  requested 
Tylenol  No.  4  and  Vahum,  and  specified 
that  he  did  not  have  any  pain. 
Respondent  again  prescribed  30  dosage 
units  of  Vahum  (10  mg)  and  30  dosage 
units  of  Tylenol  No.  4. 

The  administrative  law  judge  found 
that  each  of  the  three  visits  lasted  no 
longer  than  ten  minutes  and  that  during 
that  time  the  undercover  officer’s  blood 
pressure  was  taken  on  one  visit  and  his 
weight  may  have  been  taken. 
Respondent  also  examined  the  officer’s 
chest  with  a  stethoscope.  The 
undercover  officer  was  in  good  health  at 
the  time  of  the  visits  and  exhibited  no 
outward  manifestations  of  a  drug 
abuser.  At  no  point  during  any  of  the 
three  office  visits  did  the  undercover 
officer  complain  of  anv  pain. 

'Fhe  administrative  law  judge  found 
that,  subsequent  to  the  execution  of  a 


search  warrant.  Respondent  was 
indicted  on  three  counts  of  prescribing 
a  Schedule  in  controlled  substance  to  an 
undercover  officer  without  a  vahd 
medical  purpose.  On  April  23, 1992, 
Respondent  pled  nolo  contendere  to  the 
first  count,  and  the  remaining  two 
counts  were  dismissed.  An  adjudication 
of  guilt  was  withheld  in  favor  of  two 
years  probation  and  a  $2,000  fine, 
notwithstanding  the  fact  that  the  District 
Court  of  Harris  County,  Texas,  found 
that  the  evidence  substantiated 
Respondent’s  guilt. 

Judge  Tenney  additionally  found  that 
D^  obtained  copies  of  Respondent’s 
controlled  substance  prescriptions  from 
a  local  pharmacy  for  the  year  of  1991. 
These  prescriptions  revealed  that 
Respondent  frequently  prescribed 
combinations  of  Valium  or  Xanax  with 
Tylenol  No.  4,  and  that  multiple 
individuals  in  the  same  household 
would  receive  similar  prescriptions. 

DEA  edso  obtained  written  statements 
from  several  Houston  area  pharmacists 
declaring  that  they  refused  to  fill 
prescriptions  issued  by  Respondent. 

Pursuant  to  21  U.S.C.  824(a)(4),  the 
Deputy  Administrator  of  the  DEA  may 
revoke  the  registration  of  a  practitioner 
upon  a  finding  that  the  registrant  has 
committed  such  acts  as  would  render 
his  registration  inconsistent  with  the 
public  interest  as  that  term  is  used  in  21 
U.S.C.  823(f).  In  determining  the  public 
interest,  the  following  factors  will  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  [registrant] ’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  [registrant] ’s  conviction  record 
under  Feder^  or  State  laws  relating  to 
the  manufacture,  distribution  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  with  may 
threaten  the  public  health  and  safety'.  21 
U.S.C.  823(f). 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate 
in  assessing  the  public  interest.  See 
Mnkand  Led  Arora,  M.D.,  60  FR  4447 
(1995);  Henry  /.  Schwartz,  Jr.,  M.D.,  54 
FR  16422  (1989).  The  administrative 
law  judge  found  that  factors  (2)  through 
(5)  were  relevant  in  determining 
whether  to  revoke  Respondent’s 
registration,  and  that  the  Government 
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had  met  its  biirden  in  establishing  these 
factors. 

The  administrative  law  judge  found 
that,  notwithstanding  the  deferred 
adjudication  of  guilt,  the  Government 
had  established  a  prima  facie  case  imder 
factor  (3).  DBA  has  previously  held  that 
a  registrant  may  be  foimd  to  have  been 
convicted  within  the  meaning  of  the 
Controlled  Substances  Act  despite  the 
withholding  of  an  adjudication  of  guilt. 
See  Clinton  D.  Nutt,  D.O.,  55  FR  30992 
(1990);  Eric  A.  Baum,  M.D.,  53  FR  47272 
(1988). 

The  administrative  law  judge 
additionally  formd  that  the  Government 
had  proven,  by  a  preponderance  of  the 
evidence,  that  Respondent  had 
prescribed  controlled  substances  to  the 
undercover  officer  on  three  separate 
occasions,  without  a  valid  medical 
purpose,  thereby  establishing  a  prima 
facie  case  under  factors  (2),  (4)  and  (5). 

The  administrative  law  judge  found 
that  the  Government  failed  to  prove  that 
Respondent  knew  or  should  have 


known  that  the  combination  of  Tylenol 
No.  4  and  Valiiun  or  Xaneix  was  highly 
abused  on  the  streets  or  that  the 
prescriptions  issued  to  individuals  other 
than  the  undercover  officer  were  for  a 
non-legitimate  purpose.  The 
Government  did,  however,  establish  that 
the  combination  controlled  substances 
is  abused  among  low-income 
individuals  in  the  Houston  area,  a  group 
served  by  Respondent.  The 
administrative  law  judge  also  noted  that 
the  ease  with  which  the  tmdercover 
officer  obtained  the  combination  of 
drugs  warrants  serious  concern  by  DEA. 

The  Deputy  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law  and 
recommended  ruling  of  the 
administrative  law  judge  in  its  entirety. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AD7600631,  issued  to 


David  W.  Davis,  D.O.,  be,  and  it  hereby 
is,  revoked,  and  that  any  pending 
applications  for  such  registration  as  a 
practitioner  be,  and  they  hereby  are, 
denied.  This  order  is  effective  on 
October  2, 1995. 

Dated:  August  28, 1995. 

Stephen  H.  Greene, 

Deputy  Administrator. 

FR  Doc.  95-21694  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  441(M)»-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  April  4, 1995,  and 
published  in  the  Federal  Register  on 
April  12, 1995,  (60  FR  18618), 
Mallinckrodt  Chemical,  Inc., 
Mallinckrodt  &  Second  Streets,  St. 

Louis,  Missouri  63147,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Tetrahydrocarviabirx)ls  (7370) 
Methylphenidate  (1724) 
Cocaine 


(9041) 


Codeine  (9050) . 

Diprenorphine  (9058)  . . 

Etorphine  Hydrochloride  (9059)  . 

Dih^ocodeine  (9120) . 

Hydrocodone  (9193) . 

Levorphanol  (9220)  . 

Meperidine  (9230)  . 

Methadone  (9250) . 

Methadone-intermediate  (9254) . 

Oextropropoxyphene,  txilk  (norvdosage  forms)  (9273) 

Morphine  (9300) . 

Thebaine  (9333) . . . 

Opium  extracts  (9610) . 

Opium  fluid  extract  (9620) . 

Opium  tincture  (9630)  . . . . 

Opium  powdered  (9639)  . . 

Opium  granulated  (9640)  . . 

Oxymorphone  (96^)  . . 

Alfentanil  (9737) . 

Sufentanil  (9740) . 

Fentanyl  (9801)  . 


Schedule 


A  comment  and  a  request  for  a 
hearing  with  respect  to 
Methylphenidate  were  filed  by  two 
registered  manufacturers.  However, 
M^inckrodt  (Chemical,  Inc.,  has 
withdrawn  its  1994  and  1995 
applications  for  registration  as  a  bulk 
manufacturer  of  Methylphenidate. 
Therefore,  pursuant  to  section  303  of  the 
(Comprehensive  Drug  Abuse  Prevention 
and  (Control  Act  of  1970  and  Title  21, 
(Code  of  Federal  Regulations, 

§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 


(Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted  with 
the  exception  of  Methylphenidate 
(1724). 

Dated:  August  28, 1995. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  95-21771  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4410-0e-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  April  7, 1995,  and 
published  in  the  Federal  Register  on 
April  17, 1995,  (60  FR  19306),  Sigma 
Chemical  Company,  3500  Dekalb  Street, 
St.  Louis,  Missomi  63118,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Notices 


45741 


Drug 


Cathinone  (1235)  . . 

MethcatNrxine  (1237) . 

FenethyBine  (1^) . 

Aminorex  (1^)  . 

Methaquatone  (2565) . 

Alpha-Ethyltryptamine  (7249)  . . 

Ibogaine  (7260) . 

Lysergic  acid  diethylamide  (7315) . 

^4uihuana  (7360) . 

Tetrahydrocannabinds  (7370) . . 

Mescaline  (7381)  . . 

4-Bromo-2, 5Klimethoxyamphetamine  (7391) . 

4-Bronx>-2,  5-dimethoxyphenethylamine  (7392)  . 

4-MethyF2,  5-dimethoxyamphetamine  (7395) . 

2,5-Dimethoxyamphetamine  (7396) . 

3.4- Methylenedioxyamphetamine  (7400) . 

N-Hydroxy-3,  4-methylenedioxyarnphetamine  (7402)  ... 

3.4- Methylenedioxymethamphetamine  (7405) . 

4^ethoxyamphetamine  (7411) . 

Bufotenine  (7433)  . 

Diethyltrypt^ine  (7434) . . 

Dimethyltryptamine  (7435) . . 

Psilocybin  (7437)  . . 

PsHocyn  (7438)  . . . . 

N-Eth^1-phenylcyclohexylamine  (7455)  . 

1-(1-Phenylcycjohexyl)pyrrolidine  (7458) . 

1-{1-(2-Thienyl)cyclohexyl]piperidiiie  (7470) . 

Etorip^ne  (exc^  HCI)  (9056) . 

Difenoxin  (9168) . 

Heroin  (9200)  . 

Morphine-N-oxkje  (9307) . 

Normorphine  (9313) . 

1-Methyl-4-phenyl-4-propiorK>xyptperidine  (9661) . 

3-Methytfentanyl  (9813)  . 

Alpha-methyKentanyl  (9814) . . 

Beta-hydroxyfentan^  (9830) . 

Amphetanrine  (1100)  . .*... 

Methamphetamine  (1105) . 

Pentobarbital  (2270)  . 

Secobarbital  (2315) . . . 

QhJtetNmide  (2550)  . 

Phencyclidine  (7471)  . . . 

I-Pipe^nocydohexanecarbonitrile  (8603) . 

Anileridine  (9020) . 

Cocaine  (9041)  . 

Codeine  (9050)  . 

Diprenorphine  (9058) . . 

Benzoylecgonine  (9180)  . 

Ethylnrorphine  (9190) . . 

Meperidine  (9230) . . 

Methadone  (9250) . 

Dextropropoxyphene,  bulk  (non-dosage  forms)  (9273) 

Morphine  (9300) . . 

OxyrTK>rphone  (9652) . 

Alfentanil  (9737) . 

Sufentanil  (9740) . 

Fentanyl  (9801) . 


Schett- 

ule 


II 

II 


il 

II 

II 

II 


Written  comments  were  filed  by  three 
registered  manufacturers.  One  stated 
that  they  would  not  oppose  or  request 
a  hearing  if  it  was  determined  that 
Sigma  Chemical  Company’s 
applications  for  registration  was  only  for 
the  importation  of  small  quantities  of 
Alfentanil,  Sufentanil,  Oxymorphone, 
Morphine,  Cocaine,  Codeine,  Fentanyl, 
Methadone,  Dextropropox)q)hene,  bulk 
(non-dosage  forms),  and  Meperidine. 


DEA  has  found  that  this  is  the  case. 
Another  manufacturer’s  comment 
requested  that  the  firm’s  application  for 
registration  to  import  Meperidine  be 
denied.  The  remaining  manufacturer 
commented  that  they  have  the  ability  to 
supply  smeill  quantities  of  amphetamine 
and  methamphetamine  and  do  not 
believe  there  is  a  need  for  another 
supplier.  The  comments  were 
considered,,however,  DEA  has 


determined  that  the  application  should 
be  approved.  Therefore,  pursuant  to 
section  1008(a)  of  the  Controlled 
Substances  Import  and  Export  Act  and 
in  accordance  with  Title  21,  Code  of 
Federal  Regulations,  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 
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Dated:  August  28, 1995. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  95-21772  Filed  8-31-95;  8:45  ami 
BHJJNG  cooe  4410-0e-M 

DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Compensation  2000:  Albuquerque, 

New  Mexico  and  Allentown, 
Pennsylvania  Test 

action:  Ck)rrected  notice. 

SUMMARY:  This  corrected  notice  is  being 
published  to  correct  errors  in  notice 
document  95-20778  in  the  issue  of 
Tuesd^,  August  22, 1995,  60  FR  43614. 

The  Departoent  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  pubUc  and  Federal 
agencies  with  em  opportunity  to 
comment  on  propos^  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed  new 
collection,  “Compensation  2000: 
Albuquerque,  New  Mexico  and 
Allentown,  Pennsylvania  Test.”  A  copy 
of  the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  ad^ss  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  31, 

1995. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Brureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  N.E.,  Washington,  DC  20212. 
For  further  information  contact  Ms. 

Kurz  at  202-606-7628.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background  * 

This  collection  is  a  test  of  a  new 
method  of  identifying  and  classifying 
occupations  within  an  establishment.  If 


successful,  the  new  method  could 
ultimately  allow  for  joint  collection  of 
three  separate  statistical  surveys  of  wage 
and  benefit  data;  the  Occupational 
Compensation  Survey  Program,  the 
Employment  Cost  Index,  and  the 
Employee  Benefits  Survey.  In  addition 
to  evaluating  the  results  of  the  test  for 
use  in  future  surveys,  BLS  also  will 
publish  a  bulletin  for  each  area 
containing  the  occupational  earnings 
data  collected. 

n.  Current  Actions 

The  test  will  include  establishments 
in  the  Albuquerque,  New  Mexico  and 
Allentown,  Pennsylvania  metropolitan 
statistical  areas,  both  in  private  industry 
and  in  State,  Local  or  Tribal 
Government.  It  will  be  conducted  in 
early  1996.  Once  each  occupation  has 
been  selected  and  classified  using  the 
test  methodology,  earnings  data  for  the 
occupations  will  be  collected.  A  new 
data  entry  system  using  laptop 
computers  also  will  be  tested  as  part  of 
the  collection. 

Type  of  Review:  New. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Compensation  2000:  Albuquerque, 
New  Mexico  and  Allentown, 
Pennsylvania  Test. 

Frequency:  One  time. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  emd 
State,  Local  or  Tribal  Government. . 
Number  of  Respondents:  574. 

Estimatea  Time  Per  Respondent:  2 
hoius. 

Total  Burden  Hours:  1148  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C.,  this  28th  day 
of  August,  1995. 

W.  Stuart  Rust,  Jr., 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 

(FR  Doc.  95-21728  Filed  8-31-95;  8:45  am] 
SaUNG  CODE  4610-24-M 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 

Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  .with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 


of  local  wage  conditions  and  data  made 
available  firam  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechtmics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Pent  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  frnm  time  to  time  be 
enacted  containing  provisions  for  the 
pa3mient  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimmn  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediires  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
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Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 
The  number  of  decisions  listed  in  the 
Government  Printing  Office  docrunent 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Connecticut: 


CT950001 (Feb.  10, 1995) 
CT950003 (Feb.  10, 1995) 
CT950004  (Feb.  10, 1995) 
Massachusetts: 

MA950001  (Feb.  10, 1995) 
MA950002  (Feb.  10, 1995) 
MA950003  (Feb.  10, 1995) 
MA950006  (Feb.  10, 1995) 
MA950007  (Feb.  10, 1995) 
MA950008  (Feb.  10, 1995) 
MA950009  (Feb.  10, 1995) 
MA950010  (Feb.  10, 1995) 
MA950017  (Feb.  10, 1995) 
MA950018  (Feb.  10, 1995) 
MA950019  (Feb.  10, 1995) 
MA950020  (Feb.  10, 1995) 
MA950021  (Feb.  10, 1995) 
New  York: 

NY950017  (Feb.  10, 1995) 
NY950042  (Feb.  10, 1995) 

Volume  n 

District  of  Coliunbia: 

IX:950001  (Feb.  10, 1995) 
Maryland: 

MD950001  (Feb.  10, 1995) 
MD950002  (Feb.  10, 1995) 
MD950021  (Feb.  10, 1995) 
MD950026  (Feb.  10, 1995) 
MD950034  (Feb.  10, 1995) 
MD950035  (Feb.  10, 1995) 
MD950037  (Feb.  10, 1995) 
MD950039  (Feb.  10, 1995) 
MD950046  (Feb.  10, 1995) 
MD950048  (Feb.  10, 1995) 
MD950053  (Feb.  10, 1995) 
Pennsylvania: 

PA950005  (Feb.  10, 1995) 
PA950013  (Feb.  10, 1995) 
Virginia: 


VA950005  (Feb.  10, 1995) 
VA950008  (Feb.  10, 1995) 
VA950011  (Feb.  10, 1995) 
VA950018  (Feb.  10, 1995) 
VA950023  (Feb.  10, 1995) 
VA950033  (Feb.  10, 1995) 
VA950034  (Feb.  10, 1995) 
VA950036  (Feb.  10, 1995) 
VA950039  (Feb.  10, 1995) 
VA950046  (Feb.  10, 1995) 
VA950051  (Feb.  10, 1995) 
VA950069  (Feb.  10, 1995) 
VA950085  (Feb.  10, 1995) 
VA950087  (Feb.  10, 1995) 
VA950088  (Feb.  10, 1995) 
VA950104  (Feb.  10, 1995) 
VA950105  (Feb.  10, 1995) 
VA950108  (Feb.  10, 1995) 
West  Virginia: 

WV950002  (Feb.  10, 1995) 
WV950003  (Feb.  10, 1995) 
WV950005  (Feb.  10, 1995) 
WV950006  (Feb.  10, 1995) 
WV950018  (Feb.  24, 1995) 

Volume  ni: 

Florida: 

FL950001 (Feb.  10, 1995) 
FL950017  (Feb.  10, 1995) 
FL950032  (Feb.  10, 1995) 
FL950095  (Feb.  10, 1995) 
Georgia: 

GA950003  (Feb.  10, 1995) 
GA950022  (Feb.  10, 1995) 
GA950033  (Feb.  10, 1995) 
GA950040  (Feb.  10, 1995) 
GA950053  (Feb.  10, 1995) 
GA950058  (Feb.  10, 1995) 
GA950065  (Feb.  10, 1995) 
GA950066  (Feb.  10, 1995) 
Kentucky: 

KY95()001  (Feb.  10, 1995) 
KY950004  (Feb.  10, 1995) 
KY950027  (Feb.  10, 1995) 
KY950028  (Feb.  10, 1995) 
KY950029  (Feb.  10, 1995) 
KY950044  (Feb.  10, 1995) 
Tennessee: 

TN950002  (Feb.  10, 1995) 
TN950005  (Feb.  10, 1995) 
TN950045  (Feb.  10, 1995) 
TN950062  (Feb.  10, 1995) 

Volume  IV 
Illinois: 

IL950007  (Feb.  10, 1995) 
IL9500ie (Feb.  10, 1995) 
IL950004 (Feb.  10, 1995) 
IL950006 (Feb.  10, 1995) 
IL950016 (Feb.  10, 1995) 
Minnesota: 

MN950007  (Feb.  10, 1995) 
MN950008  (Feb.  10, 1995) 
MN950012  (Feb.  10, 1995) 
MN950027  (Feb.  10, 1995) 
MN950031  (Feb.  10, 1995) 
MN950035  (Feb.  10, 1995) 
MN950058  (Feb.  10, 1995) 
MN950059  (Feb.  10, 1995) 
MN950061  (Feb.  10, 1995) 
Ohio: 

OH950001  (Feb.  10, 1995) 
OH950002  (Feb.  10, 1995) 
OH950003  (Feb.  10, 1995) 
OH950012  (Feb.  10, 1995) 
OH950014  (Feb.  10, 1995) 


OH950024  (Feb.  10, 1995) 

OH950027  (Feb.  10, 1995) 

OH950028  (Feb.  10, 1995) 

OH950029  (Feb.  10, 1995) 

OH950032  (Feb.  10, 1995) 

OH950034  (Feb.  10, 1995) 

OH950035  (Feb.  10, 1995) 

OH950026  (Feb.  10, 1995) 

Volume  V 
Iowa; 

IA950005 (Feb.  10, 1995) 

1A950016  (Feb.  10, 1995) 

Kansas: 

KS950007  (Feb.  10, 1995) 

KS950010 (Feb.  10, 1995) 

KS950012  (Feb.  10, 1995) 

KS950015 (Feb.  10, 1995) 

KS950019 (Feb.  10, 1995) 

KS950021 (Feb.  10. 1995) 

KS950022  (Feb.  10. 1995) 

KS950022 (Feb.  10, 1995) 

KS950023 (Feb.  10. 1995) 

KS950025 (Feb.  10, 1995) 

KS950028 (Feb.  10. 1995) 

KS950029 (Feb.  10. 1995) 

Missouri; 

M0950001  (Feb.  10. 1995) 

M0950002  (Feb.  10. 1995) 

M0950003  (Feb.  10, 1995) 

MC)950004  (Feb.  10, 1995) 

MC)950005  (Feb.  10, 1995) 

MC)950007  (Feb.  10, 1995) 

M0950008  (Feb.  10, 1995) 

MO950009  (Feb.  10, 1995) 

M0950010  (Feb.  10. 1995) 

MO950013  (Feb.  10. 1995) 

MO950016  (Feb.  10, 1995) 

MO950019  (Feb.  10. 1995) 

MC)950041  (Feb.  10, 1995) 

MC)950042  (Feb.  10. 1995) 

MC)950043  (Feb.  10. 1995) 

M0930047  (Feb.  10, 1995) 

MC)950049  (Feb.  10, 1995) 

M0950050  (Feb.  10, 1995) 

M0950052  (Feb.  10, 1995) 

MC)950058  (Feb.  10, 1995) 

MC)950059  (Feb.  10. 1995) 

MC)950060  (Feb.  10, 1995) 

MO950064  (Feb.  10, 1995) 

MO950067  (Feb.  10, 1995) 

M0950068  (Feb.  10, 1995) 

MC)950069  (Feb.  10, 1995) 

MO950070  (Feb.  10, 1995) 

M0950074  (Feb.  10. 1995) 

M0950075  (Feb.  10, 1995) 

MO950077  (Feb.  10, 1995) 

Nebraska: 

NE950001 (Feb.  10. 1995) 

NE950003  (Feb.  10, 1995) 

NE950007  (Feb.  10, 1995) 

NE950009  (Feb.  10, 1995) 

NE950010  (Feb.  10, 1995) 

NE950011  (Feb.  10, 1995) 

NE93G059  (Feb.  10. 1995) 

New  Mexico:  NM950001  (Feb.  10, 1995) 
Oklahoma:  OK950014  (Feb.  10. 1995) 
Texas:  TX950016  (Feb.  10. 1995) 

Volume  VI 

Alaska:  AK950001  (Feb.  10, 1995) 
California: 

CA950001  (Feb.  10, 1995) 

CA950002  (Feb.  10. 1995) 

CA950004  (Feb.  10, 1995] 

CA950027  (Feb.  10, 1995) 
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CA950028  (Feb.  10, 1995) 
CA9S0029  (Feb.  10, 1995) 
CA950030  (Feb.  10, 1995) 
Colorado: 

CO950002  (Feb.  10, 1995) 
00950005  (Feb.  10, 1995) 
C0950007  (Feb.  10, 1995) 
00950009  (Feb.  10, 1995) 
00950010  (Feb.  10, 1995) 
CO950018  (Feb.  10, 1995) 
00950021  (Feb.  10, 1995) 
CO950022  (Feb.  10, 1995) 

.  00950024  (Feb.  10, 1995) 
Hawaii:  HI950001  (Feb.  10, 1995) 
Idaho: 

ID950001  (Feb.  10, 1995) 
ID950002  (Feb.  10, 1995) 
Montana: 

MT950001  (Feb.  10, 1995) 
MT950003  (Feb.  10, 1995) 
MT950004  (Feb.  10, 1995) 
MT950005  (Feb.  10, 1995) 
MT950006  (Feb.  10, 1995) 
MT950007  (Feb.  10, 1995) 
MT950008  (Feb.  10, 1995) 
Nevada: 

NV950001  (Feb.  10, 1995) 
NV950002  (Feb.  10, 1995) 
NV950003  (Feb.  10, 1995] 
NV950004  (Feb.  10, 1995) 
NV950005  (Feb.  10, 1995] 
NV950006  (Feb.  10, 1995) 
NV950007  (Feb.  10, 1995) 
Utah: 

UT950001  (Feb.  10, 1995) 
UT950004  (Feb.  10, 1995) 
UT950005  (Feb.  10, 1995) 
UT950006  (Feb.  10, 1995] 
UT950007  (Feb.  10, 1995) 
UT950008  (Feb.  10, 1995) 
UT950009  (Feb.  10, 1995) 
UT950010  (Feb.  10, 1995) 
UT950011  (Feb.  10, 1995) 
UT950012  (Feb.  10, 1995) 
UT950013  (Feb.  10, 1995) 
UT950015  (Feb.  10, 1995) 
UT950020  (Feb.  10, 1995) 
UT950023  (Feb.  10, 1995) 
UT950024  (Feb.  10, 1995) 
UT950025  (Feb.  10, 1995) 
UT950026  (Feb.  10, 1995) 
UT950028  (Feb.  10, 1995) 
UT950029  (Feb.  10, 1995) 
UT950031  (Feb.  10, 1995) 
UT950033  (Feb.  10, 1995) 
UT950034  (Feb.  10, 1995) 
Washington: 

WA950001  (Feb.  10. 1995) 
WA950002  (Feb.  10, 1995) 
WA950003  (Feb.  10, 1995) 


WA950007  (Feb.  10, 1995) 

WA950011  (Feb.  10. 1995) 

WA950013  (Feb.  10, 1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
fotmd  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  emd  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimty. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from: 

Superintendent  of  Dociunents,  U.S. 

Government  Printing  Office, 

Washington,  D.C.  20402,  (202)  512- 

1800 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volmnes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volmne.  Throughout  the  remainder 
of  the  year,  regular  weelcly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  25th  day 
of  August  1995. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  95-21574  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4S10-Z7-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eUgible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substemtial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  11. 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  September  11, 1995. 

The  petitions  filed  in  this  case  eue 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  21st  day  of 
August,  1995. 

Victor  J.  Tnmzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Officeof  Trade  Adjustment 
Assistance. 


Appendix— Petitions  Instituted  on  08/21/95 


TA-W 

SiA}iect  firm  (petitioners) 

Location 

Date  of  peti¬ 
tion 

Product(s) 

31.345  . 

Adams-Millis  (Comp)  . 

High  Point,  NC . 

08/09/95 

Men’s  Socks. 

31,346  . 

Armstrong  World  liid.  (Comp)  . 

Braintree.  MA . 

07/21/95 

Armiflex  Themxipiastic  Insulation. 

31,347  . 

Atlantic  Oil  Co.  (Comp)  . 

Glendale,  CA  . . 

07/11/95 

Crude  Oil,  Natural  Gas. 

31,348  . 

Atlantic  Oil  Co.  (Comp)  . 

Bakersfield,  CA . 

07/11/95 

Crude  Oil,  Natural  Gas. 

31,349  . 

Atlantic  Oil  Co.  (Comp)  . . 

Sutter,  CA . 

07/11/95 

Crude  Oil,  Natural  Gas. 

31,350  . 

Chains,  Inc  (Wkrs) . 

Bonners  Ferry,  ID . 

08/07/95 

Industrial  Chains. 

31,351  . 

Consolidated  Natural  Gas  (Wkrs)  . 

Clarksburg,  WV  . 

08/09/95 

Drilling  and  Prod,  of  Natural  Gas. 

31,352  . 

Don  Shapiro  Industries  (Comp) . 

El  Paso,  TX  . 

08/09/95 

Denim  Jeans  aixJ  Shorts. 

31,353  . 

Dura  Convertible  Systems  (Comp)  . 

Adrian,  Ml  . 

07/11/95 

Convertible  Topstacks. 

31,354  . 

Emerson  Electric  (\^rs) . 

Rogers,  AR . 

08/04/95 

Small  Motors  and  Parts. 
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Appendix— Petitions  Instituted  on  08/21/95— Continued 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  peti¬ 
tion 

31,355  . 

Thompson  Steel  Pipe  Co.  (Wkrs)  . 

Princeton,  KY . 

08/08/95 

. 

.IaM-Wah  of  RAnd  (Comp)  . 

Renrl,  OR 

08/09/95 

.31,a.*i7  . 

ThA  John  Chopot  Lumber  Co  (Comp) 

Coh/illA,  WA 

08/04/95 

. 

ConAgra  Flour  Milling  On  (AFfiM)  ...... 

Omaha,  NF 

08/11/95 

31  . 

PAodlAton  Woolen  Milk  (ACTWl  1)  . 

MilwaiikiA,  OR 

08/09/95 

31,360  . 

PAoplAS  Gas  Light  A  CnkA  (SFIll)  . 

Flwonri,  11  . 

08/10/^ 

31, .361  . 

RicA  FnginAAring  Corp  (Comp)  . 

Great  Ranri,  KS 

08/09/95 

.31,369  . 

RicA  FnginAAring  Corp  (Comp)  . 

Chnrtaw,  OK  . 

06/09/06 

31,363  . . 

Samsons  Mfg.  Corp.  (Wkrs) . 

Wilson  KIC 

31 '364  . 

UnKeri  TAchnologies  Auto  (Wkrs)  . 

Cniiimhiis,  MR  . 

08/12/95 

.31,.36.S  . 

ConAgra  Flour  Milling  Co  (AFGM) _ 

.RiipArior,  Wl 

08/11/95 

.31,366  . 

KAnriall  MAri-Wsst  (Comp)  . 

5>ait  1  eke  CHy,  i  it 

08/15/95 

31,367  . 

Telescope  Casual  Fum.  (Wkrs)  . 

Granville,  NY  . . . 

08/18/95 

Product(s) 


Propane  Tank  Cylinders  arxl  Large 
Pipes. 

Door  Frames.  Casing  and  Other 
Wood  Prod. 

Softwood  Lumber. 

Duram  Flour  and  Duram  Semolina. 
Lacies’  Blouses. 

Synthetic  Natural  Gas. 

Downhole  Linings. 

Downhold  Linings. 

Ladies  and  Men’s  Bathrobes. 

Auto  WkKjow  Lift  Motors. 

Duram  Fkxv  and  Duram  Semolina. 
Anesthesia  Kits  for  Epidural  and  Spi¬ 
nal. 

Casual  Furniture. 


[FR  Doc.  95-21730  Filed  ft-31-95;  8:45  am] 
BIUINO  C(X)6  4510-30-M 


[rA-¥l-90, 189] 

Baxter.  Baxter  Aneathesia  Division, 
North  Reading,  Massachusetts; 
Amended  Cerliflcation  Regarding 
Eiigibiiity  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Secition  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  9, 1994,  applicable  to  all 
workers  at  Baxter  Anesthesia  Division 
located  in  North  Reading, 

Massachusetts.  The  notice  was 
published  in  the  Federal  Register  on 
January  3, 1995  (60  FR  14). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
and  is  amending  it  to  include  leased 
workers  fiom  B  &  M  Associates, 
Wobiun,  Massachusetts  engaged  in  the 
production  of  infusion  pumps  at  the 
subject  firm.  New  findings  show  that 
some  workers  were  laid  ofiby  B  &  M 
Asscx:iates  for  lack  of  work  in  adversely 
affected  employment. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Baxter  Anesthesia  Division  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-30, 1989  is  hereby  issued  as 
follows: 

All  workers  of  the  North  Reading, 
Massachusetts  plant  of  the  Baxter  Anesthesia 
Division  of  Baxter,  and  workers  from  B  &  M 
Associates,  Wobiun,  Massachusetts  who 
were  laid  off  for  lack  of  work  in  adversely 
affected  employment  by  Baxter  Anesthesia 
Division,  who  became  totally  or  partially 
separated  from  employment  on  or  after  July 
27, 1993  are  eligible  to  apply  for  adjustment 


assistance  imder  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C  this  23rd  day 
of  August  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-21731  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4S10-30-M 


n'A-W-31,124;  TA-W-31,124A] 

Great  Bear  Industries,  Cross  City, 
Florida  and  Lake  Butler  Apparel 
Company,  Lake  Butler,  Florida; 
Amended  Certification  Regarding 
Eiigibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
12, 1995,  applicable  to  all  workers  of 
Great  Bear  Industries  located  in  Cross 
Qty,  Florida.  The  notice  was  published 
in  the  Federal  Register  on  August  9, 
1995  (60  FR  40613). 

New  information  received  fiom  the 
company  reveals  that  worker 
separations  have  occurred  at  Lake  Butler 
Apparel  Company,  Lake  Butler,  Florida, 
the  parent  company  of  Great  Bear.  The 
workers  produce  men’s,  boys’  and 
women’s  slacks.  The  company  provided 
information  showing  declines  in  sales, 
production  and  employment  from  1993 
to  1994,  and  in  January  through  March 
1995  compared  to  the  same  time  period 
of  1994.  llie  company  also  reported  an 
increase  in  purchases  of  imports  of 
apparel  from  1993  to  1994. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 


Great  Bear  and  its  parent  company 
adversely  affected  by  imports. 

The  amended  notice  appUcable  to 
TA-W— 31, 124  is  hereby  issued  as 
follows: 

All  workers  of  (keat  Bear  Industries,  Cross 
City,  Florida  (TA-W-31, 124),  and  Lake 
Butler  Apparel  Company,  Lake  Butler, 

Florida  (TA-W-31,124A)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  June  2, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  24th  day 
of  August  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Employment 
Services,  Office  ofTrade  Adjustment 
Assistance. 

[FR  Doc.  95-21729  Filed  8-31-95;  8:45  am] 
BILUNO  CODE  4510-40-M 


Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Se^on  222  of  the  Act 
must  be  met. 

(1)  that  a  significemt  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 
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(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-31,145;  Moore  Business  Forms  B- 
Systems  Div.,  Buckhannon,  WV 
TA-W-3 1,1 30;  Peerless  Corp.,  Tualatin, 
OR 

TA-W-31,164;  Cairns  Sr  Brothers,  Inc., 
Clifton,  NJ 

TA-W-31,239:  NU  Quaker  Dyeing,  Inc., 
Easton,  PA 

TA-W-31,210;  Tampella  Power  Corp., 
Williamsport,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-31,158;  Unisys  Corp.,  Computer 
Systems  Div  Group,  Roseville,  MN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-31,165;  Communication 
Associates,  Inc.,  Anniston,  AL 
TA-W-31,193;  Telxon  Corp.,  Houston, 
TX 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 

TA-W-31,204;  Valmont  Electric,  Inc.,  El 
Paso,  TX:  June  15,  1994. 

TA-W-31, 138;  Layton  Sportswear, 
Layton,  UT:  June  2,  1994. 

TA-W-31, 287;  Goran,  Inc.,  Lambert 
^  Mills  Div.,  Lambert,  MS:  July  13, 
1994. 

TA-W-31, 205;  Huls  America,  Inc., 
Elizabeth,  NJ:  June  1, 1994. 
TA-W-31, 236;  Topographic  Land 
Surveyors,  Midland,  TX:  July  28, 
1994. 


TA-W-31,235;  Daphne  Handbag  S’  Mfg, 
Scranton,  PA:  June  3, 1994. 
TA-W-31, 157;  Theodore  Rich  Co.,  Inc., 
Terra  Haute,  IN:  June  9, 1994. 
TA-W-31, 1 74;  Emerson  Electric  Co., 
Motor  Div.,  Ava,  MO:  June  17, 1994. 
TA-W-31, 218;  Dana  Corp.,  Mobile  Fluid 
Products,  Corinth,  MS:  June  23, 

1994. 

TA-W-31, 252;  Blue  Eagle  Exploration, 
Inc.,  Salisbury,  NC  S-  Operating  at 
Various  Locations  in  the  Following 
States:  A;  CO,  B;  ID,  C;  NV,  D;  WY, 

E;  WI:  June  21, 1994. 

Also,  piirsuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA-’ 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  August, 

1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  Uie  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultmal  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  fi'om 
emplo)ment  and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers’  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers’  separations. 
There  was  no  shift  in  production  from 


the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-00516;  Blue  Bell  Snack 
Foods,  Inc.,  Portland,  OR 
NAFTA-TAA-00519;  Comptronix  Corp., 
Colorado  Springs,  CO 
NAFTA-TAA-00518;  Bethlehem  Steel 
Corp.,  Bethlehem  Structural 
Products  Corp.,  PB  S’  NE  Subsidiary 
Railroad  Co.,  Bethlehem,  PA 
NAFTA-TAA-00513;  Telescope  Casual 
Furniture,  Granville,  NY 
NAFTA-TAA-00522;  AEP  Industries, 
Inc.,  Moonachie,  NJ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-00520;  John  Lyon  Reload, 
Klickitat,  WA 

NAFTA-TAA-00523;  Paso  Del  Norte 
Avionics,  Inc.,  El  Paso,  TX 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  do  not 
produce  an  article  'within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

'The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-00545;  Walker  Equipment 
Corp.,  Subsidiary  of  Plantronics, 

Inc,  Ringgold,  GA:  August  2, 1994. 
NAFTA-TAA-00529;  Century  Place, 

Inc.,  Sewing  Div.,  Salisbury,  NC: 
July  20,  1994. 

NAFTA-TAA-00546;  American  Safety 
Razor  Co.,  Verona,  VA:  July  27, 
1994. 

NAFTA-TAA-00547;  Electronics  S’ 
Space  Corp.,  (ESCO),  St.  Louis,  MO: 
July  31,  1994. 

NAFTA-TAA-O0517;  John  Chopot 
Lumber  Co.,  Colville,  WA:  July  3, 
1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  August, 
1995.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  22, 1995. 

Vktor  J.  Trunzd, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-21732  Filed  8-31-95;  8:45  am) 
BILUNG  CODE  4S10-a0-M 
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Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  imder  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act,  will  meet  on  September  21 
and  22, 1995,  in  C5320  Seminar  Room 
6  of  the  Eiepartment  of  Labor  Building 
located  at  200  Constitution  Avenue  NW, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  9  a.m.  each 
day  lasting  until  approximately  4:30 
p.m.  on  September  21  and  1  p.m.  on 
September  22. 

Agenda  items  will  include  overviews 
of  activities  of  both  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  the  National  Institute  for 
Safety  and  Health  (NIOSH),  a  legislative 
update  together  with  a  review  of 
OSHA’s  Hazard  Communication 
Standard,  an  update  on  the 
development  of  a  proposed  safety  and 
health  program  standards,  an  update  on 
OSHA  data  initiatives,  a  presentation  by 
NIOSH  of  their  process  for  setting  a 
National  Resear^  Agenda,  an  update  by 
NIOSH  on  their  Respirator  Standard  as 
well  as  brief  organizational  meetings  of 
two  workgroups:  One  on  hazard 
commimication,  and  one  on  safety  and 
health  programs. 

Since  the  last  NACOSH  meeting  on 
April  10  and  11,  six  members  terms 
have  expired.  Three  of  these  members 
have  been  reappointed  for  a  two  year 
term  ending  in  September  1997.  They  • 
are:  James  A.  Merchant,  Health 
Representative;  Henry  B.  Lick, 
Management  Representative;  and 
Michael  J.  Wright,  Labor  Representative. 
Two  new  members  have  been  appointed 
for  a  two  year  term.  They  are:  Kenneth 
J.  Zeller,  Commissioner  of  the  Indiana 
Department  of  Labor,  who  will  serve  as‘ 
a  F^bhc  Representative;  and  Kennith  D. 
Brock,  Senior  Vice  President  and 
General  Manager  of  Liberty  Mutual 
Insurance  Company,  who  will  serve  as 
a  Safety  Representative.  A  third  new 
member  will  be  added  in  the  near  future 
to  serve  as  a  Public  Representative. 
Members  completing  the  second  year  of 
a  two  year  term  are:  Ellen  Schall  and 
Ruy  N.  Delgado  Zayas,  Pubht 
Representatives;  Frederick  M.  Toca. 
Management  Representative;  Margaret 
M.  Seminario,  Labor  Representative; 


Frederic  D.  Rine,  Safety  Representative; 
and  Andrea  K.  Taylor,  Heedth 
Representative. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joaime  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Joanne 
Goodell  before  the  meeting.  The  request 
should  state  the  amormt  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Committee  may  be  allowed  to  speak  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 
Individuals  with  disabiUties  who  need 
special  accommodations  should  contact 
Tom  Hall  by  September  18  at  the 
address  indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection 
through  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  telephone  (202)  219-8615. 

For  additional  information  contact: 
Joanne  Goodell,  Directorate  of  Policy, 
Occ'.ipational  Safety  and  Health 
Administration,  Room  N-3641,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  telephone  (202)  219-8021. 

Signed  at  Washington,  DC,  this  29th  day  of 
August,  1995. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  95-21774  Filed  8-31-95;  8:45  am) 
BILUNG  CODE  4S10-2S-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Cognitive, 
Psychological  and  Language 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92— 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  meeting  for  the  Advisory 
Panel  for  Cognitive,  Psychological  & 
Language  Sciences  (#1758). 

Name:  Advisory  Panel  for  Cognitive, 
Psychological  and  Language  Sciences 
(#1758). 

Date  and  Time:  September  20-22, 1995,  9 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  370,  Arlington,  VA 
22230. 

Contact  Person:  Paul  G.  Chapin,  Program 
Director  for  Linguistics,  National  Science 


Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1731. 

Agenda:  To  review  and  evaluate  the 
outcome  of  NSF-funded  projects  in 
Linguistics. 

Type  of  Meeting:  Closed. 

I^rpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  results  and 
impacts  of  research  projects  hmded  by  the 
NSF. 

Reason  for  Closing:  The  actions  being 
reviewed  include  iidormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
actions.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-21783  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  7556-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-838  and  50-339] 

Virginia  Electric  and  Power  Company; 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2;  Environmental  Assessment 
and  Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  an  exemption  from  the  requirements 
of  Section  ni.G.3  of  Appendix  R  to  10 
CFR  Part  50  issued  by  &e  Commission 
on  November  6, 1986  to  the  Virginia 
Electric  and  Power  Company  (the 
licensee)  for  the  North  Anna  Power 
Station,  Units  No.  1  and  No.  2  located 
on  the  Ucensee’s  site  in  Louisa  County, 
Virginia. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  original  exemption  issued  on 
November  6, 1986,  was  finm  the 
technical  requirements  of  Section  III.G.3 
of  Appendix  R  to  10  CFR  Part  50  to  the 
extent  that  fire  detection  and  fixed 
suppression  systems  are  not  installed 
throughout  the  AuxiUary  Fuel,  and 
Decontamination  Building  (Fire  Area 
11).  The  original  Safety  Evaluation 
transmitted  with  the  November  6, 1986 
exemption,  stated  that  the  charging 
pump  cubicles  have  3-hour  fire-rated 
walls,  and  that  the  penetrations  in  these 
walls  are  sealed  to  a  rating  of  3  hours. 

By  letter  dated  December  11, 1992,  the 
licensee  requested  an  addendum  to  the 
original  exemption  to  account  for  non¬ 
fire-rated  penetration  seals  and 
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unprotected  openings  located  in  the 
south  wall  of  the  charging  pump 
cubicles.  The  lack  of  rated  penetration 
seals  was  identified  in  NRC  inspection 
report  50-338,  339/92-18  dated  October 
19. 1992. 

The  Commission’s  technical 
evaliiation  of  the  licensee’s  proposed 
amendment  to  the  exemption  will  be 
published  in  a  report  entitled  “Safety 
Evaluation  Relat^  to  An  Addendum  To 
Exemption  From  Certain  Requirements 
of  Appendix  R  to  10  CFR  Part  50  at 
Nor&  Anna  Power  Station,  Units  No.  1 
and  No.  2.’’  'The  evaluation  is 
responsive  to  the  licensee’s  request  for 
an  addendum  to  the  exemption  dated 
December  11, 1992,  as  supplemented  by 
letter  dated  August  18, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  amendment 
is  needed  to  clarify  which  penetrations 
in  the  south  wall  separating  the 
charging  pump  cubicles  are  not  sealed 
to  a  rating  of  3  hours.  In  addition, 
doounentation  is  reqviired  to  specify 
that  the  lack  of  fire-rated  penetration 
seals  in  the  south  wall  of  the  piunp 
cubicles  does  not  present  an  undue  risk 
to  the  pubUc  health  and  safety.  Finally, 
the  proposed  amended  exemption  is 
needed  in  order  to  permit  the  licensee 
to  use  alternative  fixe  protection 
configurations  that  achieve  an 
eqmvalent  level  of  safety  compared  to 
that  attained  by  compliance  with 
Section  m.G  of  Appendix  R. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendment  to  the 
Exemption  would  not  degrade  the  level 
of  safety  attained  by  compliance  with 
the  rule  and  there  would  be  no  change 
in  accident  doses  to  the  environment. 
Consequently,  the  probabifity  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  would  not  be 
greater  than  previously  determined;  nor 
does  the  proposed  exemption  otherwise 
afiect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption  amendment. 

With  regard  to  potential  non- 
radiologic^  impacts,  the  proposed 
exemption  amendment  involves  features 
locat^  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  is  no 
significant  non-radiological 
environmental  impact  .associated  with 
the  proposed  exemption  amendment. 
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Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  not  significant,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  to  the 
exemption.  'This  would  not  reduce  the 
environmental  impacts  eissociated  with 
fire  protection  modifications  and 
compliance  with  the  rule  would  accrue 
unreasonable  costs  to  the  licensee 
without  an  increase  in  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (as  amended)  for  the  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poHcy, 
on  August  3, 1995,  the  staff  consulted 
with  the  Virginia  State  official,  James 
Dekrafft,  of  the  Virginia  E)epartment  of 
Health,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 
to  the  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
hmnan  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  an 
addendum  to  the  exemption  fi'om  10 
CFR  50,  Appendix  R,  section  III.G.  of 
Appendix  R  dated  December  11, 1992, 
as  supplemented  by  letter  dated  August 
18, 1994,  which  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  Board  of  Supervisors  Office, 
Louisa,  County  Courthouse,  Lomsa 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  C  Trimble, 

Acting  Director,  Project  Directorate  JI-l, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-21742  Filed  8-31-95;  8:45  am] 
BILLINQ  CODE  7S90-01-P 


1,  1995  /  Notices 


Generic  Letter  95-06,  Changes  in  the 
Operator  Licensing  Program;  Issued 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  95-06  to  inform  Ucensees  of 
nuclear  power  reactors  of  the  NRC’s 
intent  to  revise  the  manner  in  which  the 
NRC  administers  the  initial  operator 
licensing  program  to  allow  greater 
participation  of  facility  Ucensees,  and  to 
soUcit  volunteers  to  participate  in  a 
pilot  program  that  will  evaluate  and 
refine  the  new  examination 
development  process.  This  generic  letter 
is  available  in  the  NRC  Public 
Document  Room  imder  accession 
number  9508110156.  The  information 
that  was  sent  to  the  Committee  to 
Review  Generic  Requirements  for  this 
generic  letter  will  be  made  available  in 
the  NRC  PubUc  Docvuhent  Room. 

DATES:  The  generic  letter  was  issued  on 
August  15, 1995. 

ADDRESSES:  Not  appUcable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Richards  (301)  415—1031. 
SUPPLEMENTARY  INFORMATION:  None. 

Dated  at  Rockville,  Maryland,  this  25  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Robert  L.  Dennig, 

Acting  Chief,  Events  Assessment  and  Generic 
Coimnunications  Branch,  Division  of  Reactor 
Program  Management,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-21741  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  7690-01-M 

Generic  Letter  95-07,  Pressure 
Locking  and  Thermal  Binding  of 
Safety-Related  Power-Operated  Gate 
Valves;  Issued 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  95-07  to  request  Ucensees  of 
nuclear  power  reactors  to  describe  their 
consideration  of  the  potential  for 
pressure  locking  emd  thermal  binding  of 
safety-related  power-operated  gate 
valves,  and  the  planned  and  completed 
corrective  actions  for  valves  that  are 
determined  to  be  susceptible  to  these 
problems.  This  generic  letter  is  available 
in  the  NRC  PubUc  Document  Room 
imder  accession  number  9508110268. 
The  information  that  was  sent  to  the 
Committee  to  Review  Generic 
Requirements,  including  the  resolution 
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of  public  comments  received  on  this 
generic  letter,  will  be  made  available  in 
the  NRC  Public  Document  Room.  This 
generic  letter  is  also  discussed  in 
Commission  information  paper  SECY- 
95-200  which  is  available  in  the  NRC 
Public  Document  Room. 

DATES:  The  generic  letter  was  issued  on 
August  17, 1995. 

ADDRESSES:  Not  applicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Scarbrough  (301)  415—2794. 
SUPPLEMENTARY  INFORMATION:  None. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August,  1995. 

For  The  Nuclear  Regulatory  Conunission. 
Robert  L.  Dennig, 

Acting  Chief,  Events  Assessment  and  Generic 
Communications  Branch,  Division  of  Reactor 
Program  Management,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-21740  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  75MM>1-M 

[Docket  Nos.  50-313  and  50-368] 

Entergy  Operations,  Inc.  (Arkansas 
Nuclear  One,  Units  1  and  2); 

Exemption 

I 

Entergy  Operations,  Inc.,  (the 
licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-51  and 
NPF-6,  which  authorize  operation  of 
Arkansas  Nuclear  One,  Units  1  and  2. 
The  operating  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Conunission  now  and  hereafter  in 
effect. 

The  facilities  consist  of  two 
pressurized  water  reactors  at  the 
licensee’s  site  in  Pope  Coimty, 

Arkansas. 

n 

Title  10  CFR  73.55,  “Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,’’  paragraph  (a),  in 
part,  states  that  “The  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety.’’ 

10  CFR  73.55(d),  “Access 
Requirements,’’  paragraph  (1),  specifies 
that  “The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area.’’  10  CFR 
73.55(d)(5)  requires  that  “A  niimbered 


picture  badge  identification  system  shall 
be  Used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort.”  10  CTR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
“receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *  * 

The  licensee  proposed  to  implement 
an  alternative  xmescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  imescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  firom  10  CFR 
73.55(d)(5)  is  required  to  allow 
contractors  who  have  imescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  October  24, 1994,  the 
licensee  requested  an  exemption  fi'om 
certain  requirements  of  10  CFR 
73.55(d)(5)  for  this  purpose. 

m 

Pursuant  to  10  CFR  73.5,  “Specific 
exemptions,”  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  “the  same 
high  assurance  objective”  and  meet  “the 
general  performance  requirements”  of 
the  regulation,  and  “the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent”  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  employee  and  contractor 
identification/access  control  cards  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  exit  firom  the 
protected  areas  of  the  Arkansas  Nuclear 
One  site.  Station  security  personnel  are 
required  to  maintain  control  of  the 
badges  while  the  individuals  are  offsite. 
This  practice  has  been  in  effect  at 
Arkansas  Nuclear  One  since  the  first 
operating  license  was  issued.  Security 
personnel  retain  each  identification 
access  control  card,  when  not  in  use  by 
the  authorized  individual,  within 
appropriately  designed  storage 


receptacles  inside  a  bullet-resistant 
enclosure.  An  individual  who  meets  the 
access  authorization  requirements  is 
issued  a  pictui-e  identification  card 
which  also  serves  as  an  access  control 
card.  This  card  allows  entry  into 
preauthorized  areas  of  the  station.  While 
entering  the  plant  in  the  present 
configuration,  an  authorized  individual 
is  “screened”  by  the  required  detection 
equipment  and  by  the  issuing  security 
officer.  Having  received  the  ^dge,  the 
individual  proceeds  to  the  access  portal, 
inserts  the  access  control  card  into  the 
card  reader,  and  passes  through  the 
turnstile  which  is  unlocked  by  the 
access  card.  Once  inside  the  station,  the 
access  card  allows  entry  into  areas  if  the 
pieauthorized  criteria  are  met. 

This  present  procedure  is  labor 
intensive  since  security  personnel  are 
required  to  verify  badge  issuance, 
ensure  badge  retrieval,  and  maintain  the 
badges  in  orderly  storage  until  the  next 
entry  into  the  protected  area.  The 
regulations  permit  employees  to  remove 
their  badges  from  the  site,  but  an 
exemption  from  10  CTk  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  offsite  instead  of  returning 
them  when  exiting  the  site. 

Under  the  proposed  system,  all 
individuals  authorized  to  gain 
imescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
number.  Since  the  hand  geometry  is 
unique  to  each  individual  and  its 
application  in  the  entry  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  verifying  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balemce 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  will  remain  as 
well.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
bullet-resistant  structure  in  order  to 
assure  his  or  her  ability  to  respond  or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
methodology’s  capability  to  discern  an 
individual’s  identity.  Unlike  the 
photograph  identification  badge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
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reqviired  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry. 
The  unique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
database.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  imeige  match  those 
of  the  “signature”  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  ofisite,  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 

The  access  process  will  continue  to  be 
vmder  the  observation  of  seciuity 
personnel.  The  system  of  identification 
badges  coupled  with  their  associated 
access  control  cards  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area.  Addition  of  a 
hand  geometry  biometrics  system  will 
provide  a  significant  contribution  to 
efi'ective  implementation  of  the  security 
plan  at  each  site. 

IV 

For  the  foregoing  reasons,  pvusuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measiues  for  protection 
against  radiological  sabotage  meet  “the 
same  high  assurance  objective,”  and 
“the  general  performimce  requirements” 
of  the  regulation  and  that  “the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent”  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law, 
will  not  endanger  life  or  property  or 
common  defense  and  secmity,  and  is 
otherwise  in  the  public  interest. 
Therefore,  as  long  as  the  Ucensee  uses 
the  hand  geometry  access  control 
system,  the  Commission  hereby  grants 
^tergy  Operations,  Inc.  an  exemption 
from  those  requirements  of  10  CFR 
73.55(d)(5)  relating  to  the  returning  of 
pictrire  badges  upon  exit  fiom  the 
protected  area  such  that  individuals  not 
employed  by  the  licensee,  i.e., 
contractors,  who  are  authorized 
imescorted  access  into  the  protected 
area,  can  take  their  badges  offsite. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 


granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
hiunan  environment.  This  exemption  is 
effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects  M/IV, 
Office  ojf  Nuclear  Reactor  Regulation. 

[FR  Doc.  95-21743  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  7S0»-01-P 


[Docket  No.  30-32493-CivP;  EA  93-072; 
ASLBP  No.  95-709-02-CivP] 

Radiation  Oncoiogy  Center  at  Maiiton 
(RCX^M)  Marlton,  NJ  (Byproduct 
Materiais  License  No.  29-28685-01); 
Notice  of  Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  will  be  held  in 
this  enforcement  proceeding,  beginning 
at  9:30  a.m.,  on  Wednesday,  October  11, 
1995,  and  continuing  (to  the  extent 
necessary)  at  9:00  a.m.,  on  Thursday, 
October  12, 1995,  at  Two  White  Flint 
North,  Commission  Hearing  Room, 
Room  3  B  45, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  purpose  of  the 
prehearing  conference  will  be  to  define 
further  the  issues  to  be  litigated  dming 
the  proceeding,  to  establish  discovery 
schedules,  and  to  deal  with  other 
matters  bearing  upon  the  evidentiary 
hearing  (such  as  the  date,  time  and 
location  of  such  hearing). 

Members  of  the  public  are  invited  to 
attend  the  conference  but  will  not  be 
permitted  to  participate  in  the 
proceeding. 

Rockville,  Maryland,  August  28, 1995. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 

Chairman.  Administrative  Judge. 

[FR  Doc.  95-21744  Filed  8-31-95;  8:45  am] 
ULUNG  CODE  7B09-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36163;  File  No.  8R-Amex- 
95-34] 

Self'Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  of  Options  on 
the  lnter@ctive  Week  Internet  Index 

August  29, 1995. 

Ptirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


(“Act”),^  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  August 
23, 1995,  the  American  Stock  Exchange, 
Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  Ust  and 
trade  options  on  the  Amex  Interactive 
Week  Internet  Index  (“Index”),  a  new 
stock  index  developed  by  the  Amex  and 
Interactive  Week  based  on  stocks  (or 
American  Depositary  Receipts  (“ADRs”) 
thereon)  of  companies  involved  in  the 
fields  of  digital  interactive  services, 
software  and  hardware.  In  addition,  the 
Amex  proposes  to  amend  Rule  901C, 
Commentary.  01  to  reflect  that  90%  of 
the  Index’s  nvunerical  index  value  will 
be  accounted  for  by  stocks  that  meet  the 
'  current  criteria  emd  guidelines  set  forth 
in  Rule  915.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Amex  has  developed  a  new 
industry-specific  index  called  the 
Inter€ictive  Week  Internet  Index,  based 
entirely  on  shares  of  widely  held 
companies  involved  in  providing 
interactive  services,  developing  and 
marketing  digital  interactive  software 
and  manufactiuing  digited  interactive 
hardware.^  The  industries  represented 


'  15  U.S.C.  788(b)(1). 

*17C2Tt240.19b-4. 

^  The  component  securities  of  the  Index  are 
3Com;  Acclaim  Entertainment;  Activision;  Adobe 
Systems;  America  Online;  Avid  Technology;  Bolt, 
Beranek  &  Newman;  Broadband  Technologies; 
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by  these  companies  are:  internet  service 
providers,  on-line  service  companies, 
internet  tool  developers,  multimedia 
publishers,  networking  companies, 
videoconferencing  companies, 
interactive  television  companies, 
software  technology  developers  and 
computer  manufacturers.  Each  of  the 
component  securities  are  traded  on  the 
Amex,  the  New  York  Stock  Exchange  or 
through  the  facilities  of  the  national 
Association  of  Securities  Dealers 
Automated  Quotation  system  and  are 
reported  national  market  system 
sectirities  (“NASDAQ/NMS”).  The 
Amex  intends  to  trade  standardized 
option  contracts  on  the  newly 
developed  Index.  The  Exchange  is  filing 
this  proposal  pursuant  to  Rule  901C, 
Commentary.92,  which  provides  for  the 
commencement  of  trading  of  options  on 
the  Index  thirty  days  after  the  date  of 
this  filing.  The  proposal  meets  all  the 
criteria  set  forth  in  Commentary.02  and 
the  Commission’s  approval  of  generic 
index  approval  standards  as  outlined 
below.'* 

Eligibility  Standards  for  Index 
Components 

Ptirsuant  to  Commentary  .02  to  Rule 
901C,  (1)  All  of  the  component 
securities  of  the  Index  are  listed  on  the 
New  York  Stock  Exchange  or  are 
NASDAQ/NMS  listed,  each  of  the 
component  secmities  has  a  minimum 
market  capitalization  of  at  least  $75 
million;  ^  (2)  the  average  monthly 
trading  voliune  for  eaci  of  the  five 
highest  weighted  component  securities 
in  the  Index  was  greater  than  two 
milUon  shares  over  the  previous  six 
months;  and  (3)  thirty  of  the  component 
securities  in  the  Index  (81.08%)  have 
standardized  options  traded  on  them 
and  thus  have  met  the  initial  eligibility 
criteria  for  standardized  options  trading 
set  forth  in  Rule  915. 

In  addition,  thirty  of  the  thirty-seven 
components  in  the  Index  have  a 
monthly  trading  volume  of  at  least  one 
million  shares  per  month  during  each  of 
the  six  months  preceding  the  filing  of 
this  proposal.  Three  of  the  seven 


Broderbund  Software/Learning  Co.;  C-Cube 
Microsystems;  CUC  International;  Cabletron;  Cisco 
Systems;  Compression  Labs;  Davidson  &  Associates; 
Electronic  Arts;  FTP  Software;  H&R  Block 
(CompuServe);  Metricom;  Microtouch;  NTN 
Coiiununications,  Inc.;  Netcom  On-Line 
Communications;  Netscape  Communications; 
Newbridge  Networks;  NetManage;  Novell;  Optical 
Data  Systems;  PictureTel;  Qualcomm;  Sierra  On- 
Line;  Silicon  Graphics,  Inc.;  Spectrum  Holobyte; 
Spyglass;  Stratacom;  Sun  Microsystems,  Inc.;  and 
UUnet  Technologies. 

*  See  Securities  Exchange  Act  Release  No.  34157 
(June  3, 1994],  59  FR  30062  (June  10, 1994). 

^  In  the  case  of  ADRs,  this  represents  market 
value  as  measured  by  total  world-wide  shares 
outstanding. 


components  that  do  not  meet  the  above 
requirement,  which  in  the  aggregate 
account  for  1.24%  of  the  weight  of  the 
Index,  have  months  in  which  the 
volume  is  less  than  one  million  shares, 
but,  the  volume  for  those  securities  has 
never  been  less  than  500,000  shares  in 
any  given  month.  The  other  four 
components  that  do  not  meet  the 
monthly  trading  volume  criteria  are 
companies  that  were  the  subject  of 
initial  public  ofierings  during  the  last 
six  months  and,  accordingly,  have  not 
yet  accumulated  at  least  six  months  of 
trading  volume  data.  Each  of  these  four 
components  have  had  monthly  trading 
volumes  for  the  months  or  partial 
months  they  have  traded  well  in  excess 
of  one  million  shares.  Performance 
Systems  International’s  lowest  monthly 
trading  volume  since  its  initial  public 
offering  was  3.3  million  shares  during 
the  month  of  June.  Spyglass  Inc.’s 
monthly  volume  was  4.1  million  sheu^s 
in  the  month  of  Jime  and  5.2  million 
shares  in  the  month  of  July.  UUnet 
Technologies  lowest  monthly  volume 
was  5.9  million  shares  in  the  month  of 
Jime.  Netscape  Conununications,  which 
went  public  on  August  9, 1995,  has  had 
a  trading  volume  of  19  million  shares 
through  August  14, 1995.  The  Exchange 
represents  that  three  of  the  four 
components — ^Netscape 
Conununications;  Performance  Systems 
International;  and  UUnet 
Technologies — will  meet  options  listing 
standards  as  soon  as  the  “Underwriter’s 
Lock-up  Periods’’  expire  and  sufficient 
float  is  available  to  satisfy  options 
listing  standards.  Cmrrently,  Spyglass 
Inc.  does  not  have  sufficient  shares 
outstanding  (5.2  million  shares)  to 
qualify  for  options  listing. 

The  four  components  tnat  have  less 
than  six  months  of  trading  volume 
collectively  accoimt  for  only  4.58%  of 
the  Index’s  value.  The  Exchange 
represents  that  it  will  continually 
monitor  the  trading  volume  of  these  fovu 
components  vmtil  each  seciuity  reaches 
its  six-month  eumiversary.  Ehuffig  this 
period,  if  any  one  of  the  foiu 
components  has  a  monthly  trading 
voliune  of  less  than  one  million  shares 
it  will  be  removed  from  the  Index.  Once 
cF.ch  component  has  passed  its  six- 
month  anniversary,  it  will  be 
maintained  in  the  Index  in  accordance 
with  the  maintenance  criteria  set  forth 
below  and  in  Rule  902C,  Commentary 
.02.6 


“The  Commission  believes  that,  under  the 
circumstances,  it  is  appropriate  for  the  Amex  to 
conclude  that  the  component  trading  volume 
requirements  set  forth  in  the  generic  narrow-based 
criteria  have,been  satisfied  in  the  present  proposal, 
particularly  because  (1)  the  four  components 
comprise  only  4.58%  of  the  Index’s  total  value;  (2) 


The  Index  is  capitalization  weighted 
and  no  individual  component  stoi^  in 
the  Index  represents  more  than  25 
percent  of  the  weight  of  the  Index,  and 
the  top  five  highest  weighted  stocks  do 
not  constitute  more  them  50  percent  of 
the  weight  of  the  Index. 

Medntenemce  of  the  Index 

The  Exchange  will  maintain  the  Index 
in  accordance  with  Rule  901C, 
Commentary  .02  so  that  (1)  the  total 
number  component  securities  will  not 
increase  or  decrease  by  more  than 
33V3%  from  the  number  of  components 
in  the  Index  at  the  time  of  its  initial 
listing  and  in  no  event  will  the  index 
have  less  than  nine  components;  (2) 
component  stocks  constituting  the  top 
90%  of  the  Index  by  weight,  must  have 
a  minimum  market  capitalization  of  $75 
million  and  the  component  stocks 
constituting  the  bottom  10%  of  the 
Index,  by  weight,  must  have  a  minimum 
market  capitalization  of  $50  million;  (3) 
the  monthly  trading  volume  of  each 
component  security  shall  be  at  least 
500,000  shares,  or  for  each  of  the  lowest 
weighted  components  in  the  Index  that 
in  the  aggregate  accoimt  for  no  more 
than  10%  of  the  weight  of  the  Index,  the 
monthly  trading  volume  shall  be  at  least 
400,000  shares;  (4)  the  Index  must  meet 
the  criteria  that  no  single  component 
represents  more  than  25%  of  the  weight 
of  the  Index  and  that  the  five  highest 
weighted  components  represents  no 
more  than  50%  of  the  Index  as  of  the 
first  day  of  January  and  July  in  each 
year;  (5)  the  lesser  of  the  five  highest 
weighted  component  securities  in  the 
index  that  in  the  aggregate  represent  at 
least  30%  of  the  total  number  of  stocks 
in  the  Index  have  6Ui  average  monthly 
trading  volume  of  at  least  one  million 
shares  over  the  previous  six  months; 
and  (6)  90%  of  die  Index’s  numerical 
index  value  and  at  least  80%  of  the  total 
number  of  component  securities  will 
meet  the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  915. 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series 
should  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above 
unless  such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 


the  trading  volume  of  the  four  components 
currently  meet  and  must  continue  to  meet  the 
required  monthly  trading  volume  requirements  set 
forth  in  the  generic  standards;  and  (3)  the  options 
eligibility  requirement  contained  in  the  generic 
criteria  (i.e.,  90%  of  the  index  value  and  80%  of  the 
total  number  of  components  must  be  options 
eligible)  has  been  met  by  the  Index  and  provides  an 
additional  safeguard  that  the  Index  caimot  be 
substantially  composed  of  securities  that  have  a 
short  trading  history. 


45752 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Notices 


Commission  concurs  in  that 
determination. 

Index  Calculation 

The  Index  is  market  capiteiUzation 
weighted,  where  the  Index  value  is 
calculated  by  multiplying  the  primary 
exchange  regular  way  last  sale  price  of 
each  component  secvirity  by  its  number 
of  shares  outstanding,  adding  the  sums 
and  dividing  by  the  current  index 
divisor.  The  Index  divisor  was  initially 
determined  to  yield  a  benchmark  value 
of  200  on  August  15, 1995.  Similar  to 
other  stock  index  values  published  by 
the  Exchange,  the  value  of  the  Index 
will  be  calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association’s 
Network  B. 

The  Index  will  be  calculated  and 
maintained  by  the  Amex.  A  conunittee 
consisting  of  two  representatives  from 
the  Amex,  two  representatives  from 
Interactive  Week,  a  biweekly  magazine 
published  by  Inter@ctive  Enterprises 
L.L.C.,  and  one  representative  from  the 
digital  interactive  industry  will  be 
available  to  advise  the  Exchange  when, 
pursuant  to  Rule  90lC(b),  the  Exchange 
substitutes  stocks,  or  adjusts  the  number 
of  stocks  included  in  the  Index,  based 
on  changing  conditions  in  the  digital 
interactive  industry  or  in  the  event  of 
certain  types  of  corporate  actions  such 
a  merger  or  takeover  which  warrants  the 
removal  of  a  component  security  from 
the  Index.  It  is  anticipated  that  &e 
conunittee  will  meet  on  a  quarterly  basis 
to  review  possible  candidates  for 
removal  or  inclusion  in  the  Index.  The 
committee  meeting  will  occur  after  the 
close  of  trading  and  any  determination 
to  remove  or  include  a  component  in 
the  Index  will  be  publicly  aimounced 
prior  to  the  opening  of  trading  on  the 
following  business  day.  However,  in  the 
event  the  Exchange  determines  to 
increase  the  number  of  Index 
component  stocks  to  greater  than  48  or 
reduce  the  number  of  component  stocks 
to  fewer  than  26,  the  Exchange  will 
submit  a  19b— 4  filing  to  the 
Coimnission.  In  selecting  securities  to 
be  included  in  the  Index,  the  Exchange, 
in  conjimction  with  the  committee,  will 
be  guided  by  a  munber  of  factors 
including  market  value  of  outstanding 
shares  and  trading  activity  and 
adherence  to  Rule  90 IC,  Commentary 
.02. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
will  be  European  style  (i.e.,  exercises  are 
permitted  at  expiration  only),  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  options  on  the 


Interactive  Week  Internet  Index  will 
expire  on  the  Saturday  following  the 
thfrd  Friday  of  the  expiration  month 
(“Expiration  Friday”).  The  last  trading 
day  in  an  expiring  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Satimday  following 
the  third  Friday  of  the  expiration  month 
(normally  a  Thmsday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
January  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  full 
value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced  value  put 
and  call  options  based  on  one-tenth 
(Vio)  the  Index’s  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full  value  or  reduced 
value  long-term  option  will  not  be  less 
than  six  months.  The  trading  of  any  long 
term  options  would  be  subject  to  the 
same  rules  which  govern  t^  trading  of 
all  the  Exchange’s  index  options, 
including  sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures  and  all  options  will  have 
European  style  exercise.  Position  limits 
or  reduced  value  long  term  Inter@ctive 
Week  Internet  Index  options  will  be 
equivalent  to  the  position  Umits  for 
regular  (full  value)  Index  options  and 
would  be  aggregated  with  such  options 
(for  example,  if  the  position  limit  for  the 
full  value  options  is  10,500  contracts  on 
the  same  side  of  the  market,  then  the 
position  limit  for  the  reduced  value 
options  will  be  105,000  contracts  on  the 
same  side  of  the  market). 

The  exercise  settlement  value  for  all 
of  the  Index’s  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  reguleir  way  opening  sale 
prices  for  the  component  sto(^.  In  the 
case  of  securities  traded  through  the 
NASDAQ  system,  the  first  reported 
regular  way  sale  price  will  be  used.  If 
any  component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day’s  last  sale  price  will  be  used 
in  the  calculation. 

Exchange  Rules  AppUcable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  'These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  ciurently  used  to  monitor 
trading  in  each  of  the  Exchange’s  other 
index  options  will  also  be  used  to 


monitor  trading  in  options  on  the  1 

Interactive  Week  Internet  Index.  The  j 

Index  is  deemed  to  be  a  Stock  Index  ^ 

Option  under  Rule  901  C(a)  and  a  Stock  j 

Index  Industry  Group  under  Rule  | 

900C(b)(l).  With  respect  to  Rule  ( 

903C(b),  the  Exchange  proposes  to  list  2 

near-the-m'oney  (i.e.,  within  ten  points  • 

above  or  below  the  current  index  value) 
option  series  on  the  Index  at  2V2  point  i 

strike  (exercise)  price  intervals  when  the  ] 

value  of  the  Index  is  below  200  points. 

In  addition,  the  Exchange  expects  that 
the  review  required  by  Rule  904C(c)  will 
result  in  a  position  li^t  of  10,500 
contracts  with  respect  to  options  on  this 
Index. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Action  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Bui^en  on  Competition 

'The  Exchange  does  not  believe  that 
the  proposed  rule  change  vrill  impose 
any  biirden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
complies  with  the  standards  set  forth  in 
the  Generic  Index  Approval  Order,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  Pursuant 
to  the  Generic  Index  Approval  Order,^ 
the  Exchange  may  not  list  the  Amex 
Interactive  Week  Internet  Index  options 
for  trading  prior  to  30  days  after  August 
23, 1995,  the  date  the  proposed  rule 
change  was  filed  with  the  Commission. 

At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


^  See  Securities  Exchange  Act  Release  No.  ci4157 
(June  3. 1994),  59  FR  30062  (June  10. 1994). 
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interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Pubhc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  edso  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  SR-Amex-95-34  and 
should  be  submitted  by  September  22, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  95-21848  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-36159;  File  No.  SR-CBOE- 
95-07] 

Seif-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 

Inc.;  Order  Approving  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  to  a  Proposed 
Rule  Change  Relating  to  Solicited 
Transactions 

August  25, 1995. 

I.  Introduction 

On  February  14, 1995,  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”  or  “SEC”),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”) '  and  Rule 
19b-4  thereunder, 2  a  proposal  to  modify 
Paragraph  (e)  of  CBOE  Rule  6.9 


•17  CFR  200.30-3(a)(12). 

*  15  U.S.C.  788(b)(1)  (1988). 

*  17  CFR  240.19b-4  (1994). 


concerning  solicited  transactions.  The 
proposal  would  eliminate  the 
requirement  that  the  terms  of  a 
matching  order  be  disclosed  to  the 
trading  crowd  before  a  member  or 
associated  person  would  be  permitted  to 
trade  based  on  knowledge  of  an 
imminent,  undisclosed  soUcited 
transaction.  The  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
March  28, 1995.3  jsjo  comments  were 
received  regarding  the  original  proposal. 
On  Jime  22, 1995,  the  CBOE  filed 
Amendment  No.  1  to  its  proposal.^  This 
order  approves  the  proposal,  as 
amended. 

n.  Description  of  the  Proposal 

On  November  9, 1994,  the 
Commission  approved  a  CBOE  proposal 
to  adopt  a  new  Rule  6.9  that  regulates 
the  execution  of  solicited  orders,  and 
sets  forth  specific  priority  principles 
applicable  to  such  orders.  In  addition. 
Rule  6.9(e)  restricts  trading  by  members 
and  associated  persons  of  members 
possessing  knowledge  of  imminent 
imdisclosed  solicited  transactions. 

Pargaraph  (e)  of  CBOE  Rule  6.9 
generally  restricts  the  abifity  of  a 
member,  or  an  associated  person,  who 
has  indicated  in  response  to  a 
soheitation  an  intention  to  place  a 
responsive  order,  and  anyone  aware  of 
that  intention,  to  trade  options  of  the 
same  class  as  any  option  that  is  the 
subject  of  the  original  order,  or 
seemrities  imderlying  such  options,  or 
any  related  instruments.  If  either  of  two 
conditions  is  met,  however,  the 
restriction  does  not  apply.  The  first 
condition  is  that  all  the  terms  of  both 
the  original  order  and  the  matching 


3  See  Securities  Exchange  Act  Release  No.  35519 
(March  21. 1995),  60  FR  15948. 

*  Amendment  No.  1  effects  two  changes  to  the 
Exchange’s  proposal.  First,  Paragraph  (e)  of  Rule  6.9 
is  revised  to  state  explicitly  that  any  change  in  the 
terms  and  conditions  of  the  original  order,  as  it  is 
entered  on  the  trading  flour  and  of  which  the 
member  has  knowledge  where  there  is  a  matching 
solicited  order,  must  also  be  disclosed  to  the  trading 
crowd  before  that  member  or  that  person  associated 
with  a  member  could  permissibly  trade  an  option 
of  the  same  class  as  any  option  that  is  the  subject 
of  the  original  order,  a  security  underlying  such 
class,  or  a  related  instrument.  Second,  the  Exchange 
proposes  adding  a  new  Interpretation  .06  to  Rule 
6.9  stating  that  disclosing  the  terms  and  conditions 
of  the  original  order  any  changes  to  the  original 
order  pursuant  to  Paragraph  (e)  for  Rule  6.9  does 
not  provide  a  safe  harbor  from  possible  front- 
running  prohibitions.  Front-running  is  considered 
to  be  a  violation  of  CBOE  Rule  4.1.  See  letter  from 
Timothy  Thompson,  CBOE,  to  Michael  Walinskas, 
Branch  Chief,  Division  of  Market  Regulation, 
Commission,  dated  Tune  22, 1995  (“Amendment 
No.  1”). 

s  See  Securities  Exchange  Act  Release  No.  34959 
(November  9. 1994),  59  FR  59446. 


order  be  disclosed  to  the  trading 
crowd.® 

The  Exchange  now  proposes  to  amend 
paragraph  (e)  to  eliminate  the 
requirement  contained  in  the  first 
condition  that  the  terms  of  the  solicitc'! 
matching  order  be  disclosed  to  the 
trading  crowd.  Thus,  when  there  ha;; 
been  advance  solicitation  of  the  other 
side  of  an  original  order,  a  member  (or 
associated  person)  with  knowledge  of 
the  original  order  and  a  matching 
responsive  order  is  not  permitted  to 
trade  options  of  the  same  class  as  any 
option  that  is  the  subject  of  the  original 
order,  the  securities  imderlying  such 
options,  and  any  related  instruments, 
imtil  the  terms  of  the  original  order,  and 
any  changes  in  the  terms  and  conditions 
of  the  original  order  of  which  the 
member  or  associated  person  has 
knowledge,^  are  disclosed  to  the  trading 
crowd;  once  those  terms  eire  disclosed, 
however,  the  member  or  person 
associated  with  the  member  may  trade 
even  if  the  terms  of  the  matching  order 
are  not  disclosed.  The  Exchange  has 
stated  that  this  modification  would 
place  soUcited  parties  on  an  equal 
footing  with  Exchange  members  who 
have  Imowledge  of  the  terms  of  the 
original  order  only,  and  would  conform 
the  trading  restriction  in  paragraph  (e) 
to  the  various  priority  provisions  of 
Rule  6.9,  and  bterpretation  .02 
thereunder,  which  generally  require 
disclosure  only  of  the  terms  of  an 
original  order,  not  the  terms  of  a 
matching  solicited  order. 

Finally,  the  Exchange  has  proposed 
adding  Interpretation  .06  to  Rule  6.9. 
Interpretation  .06  states  that  disclosing 
all  the  terms  of  the  original  order  and 
any  changes  in  the  terms  and  conditions 
of  the  original  order  to  the  crowd  prior 
to  effecting  a  trade  does  not  provide  a 
safe  harbor  from  possible  violations  of 
front-running  prohibitions,  and  that 
front-running  is  considered  to  be  a 
violation  of  Exchange  Rule  4.1,  Just  and 
Equitable  Principles  of  Trade.® 

m.  Discussion 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  because  the 
proposal  is  designed  to  remove 
impediments  to  and  perfect  the 


■The  second  condition  is  that  the  solicited  order 
can  no  longer  reasonably  be  considered  imminent 
in  view  of  the  passage  of  time  since  the  solicitation. 
^  See  Amendment  No.  1.  supra  note  4. 

•Id. 
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mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest.  The  Commission  believes  that 
the  CBOE’s  proposal  is  appropriate  to 
achieve  Rule  6.9’s  primary  purpose  of 
facilitating  and  regtdating  solicited 
transactions  without  imposing  undue 
restrictions  on  trading,  particularly 
anticipatory  hedge  transactions.  Under 
the  present  rule,  once  a  solicited  party 
has  indicated,  in  response  to  a 
solicitation,  an  intention  to  place  a 
matching  responsive  order,  such  a 
'  solicited  party  may  not  trade  based  on 
knowledge  of  the  impending  solicited 
transaction,  even  though  the  origintd 
order  has  been  fully  disclosed  to  the 
crowd,  imtil  the  solicited  order  is  also 
disclosed. 

The  Commission  notes  that  paragraph 
(e)  does  not  restrict  trading  by  other 
CBOE  members  who  know  the  terms  of 
a  disclosed  original  order  but  who,  if 
solicited,  have  not  indicated  an 
intention  to  trade  at  the  original  order’s 
hmit  and  who  are  otherwise  imaware  of 
any  specific  matching  sohdted  order. 
Indeed,  such  parties  may  trade  imder 
the  current  rule  even  though  they  have 
good  reason  to  beUeve  that  an  execution 
of  the  origined  order  is  imminent  based 
on  market  circumstances. 

The  Commission  believes  that  once 
the  terms  and  conditions  of  an  original 
order,  as  well  as  any  changes  to  the 
terms  and  conditions  of  the  original 
order  of  which  the  member  or 
associated  person  has  knowledge,^  are 
fully  disclosed  to  the  trading  crowd, 
those  in  the  crowd  have  essentially  the 
same  market  information  as  do  solicited 
persons.  Moreover,  any  solicited  person 
who  has  privately  indicated  an 
intention  to  place  a  responsive  order, 
and  anyone  aware  of  that  intention, 
necessarily  remains  subject  to  the  risks 
of  the  market  and  the  auction  process 
when  entering  a  responsive  order  or 
effectiiu  anticipatory  trades. 

The  Commission  nuther  believes  that 
the  narrower  disclosure  requirement 
before  granting  relief  fi'om  the  trading 
restrictions  described  above  will 
provide  the  trading  crowd  with  a  fair 
and  full  opportimity  to  make  informed 
trading  decisions  without  subjecting 
solicited  parties  and  the  solicitation 
process  to  overly  burdensome 


^Id.  If  the  changes  to  the  original  order  were  not 
disclosed  to  the  trading  crowd,  then  the  trading 
crowd  would  still  be-at  a  disadvantage  to  the 
solicited  person  who  did  have  knowledge  of  the 
changes  to  the  terms  of  the  original  order.  The 
solicited  person  with  knowledge  of  the  changes  to 
the  originisl  order  then  would  have  the  opportunity 
to  benefit  horn  this  knowledge  that  the  trading 
crowd  did  not  have.  Thus,  under  the  CBOE’s 
proposal,  all  trading  based  on  that  knowledge  is 
prohibited  until  the  information  is  disclosed  to  the 
trading  crowd.  Id. 


restrictions.  Nevertheless,  the 
Commission  notes  that  this  narrower 
disclosure  requirement  does  not  relieve 
market  participants  of  the  general  CBOE 
requirement  that  their  acts  and  practices 
be  consistent  with  just  and  equitable 
principles  of  trade.'®  Thus,  disclosing 
the  terms  and  conditions  of  the  original 
order,  and  any  changes  in  the  terms  and 
conditions  of  the  original  order,  to  the 
crowd  prior  to  effecting  a  trade  does  not 
provide  a  safe  harbor  fi’om  possible 
violations  of  fiont-running  prohibitions. 
The  Commission  understands  that  the 
Exchange  will  issue  a  regulatory  circular 
to  its  members  describing  the  revisions 
to  its  sohdtations  rule. 

.  Finally,  the  Commission  notes  that 
the  Exchange’s  proposal  relates  only  to 
the  provision  in  the  solicitations  rule 
that  restricts  trading  based  on 
knowledge  of  an  imminent  imdisclosed 
transaction.  Thus,  the  Exchange’s 
proposal  does  not  affect  the  priority 
rules  governing  solicited  transactions." 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
revises  Paragraph  (e)  of  Rule  6.9  by 
making  it  clear  that  any  change  in  the 
terms  and  conditions  of  the  original 
order  must  be  disclosed  to  the  crowd 
before  a  member  or  associated  person 
with  knowledge  of  such  terms  and 
conditions  can  enter  into  related 
transactions.  Amendment  No.  1  also 
adds  Interpretation  .06  to  Rule  6.9  to 
make  clear  that  Paragraph  (e)  of  Rule  6.9 
does  not  provide  a  safe  harbor  fiom 
possible  violations  of  fiont-running 
prohibitions.'^ 

The  Commission  beUeves  that  these 
changes  serve  to  strengthen  and  clarify 
the  Exchange’s  proposals.  Specifically, 
the  revision  to  Rule  6.9,  Paragraph  (e) 
addresses  the  concern  that  if  changes  to 
the  original  order  have  not  been 
disclos^  to  the  trading  crowd,  then  the 
trading  crowd  would  at  a 
disadvantage  relative  to  the  solicited 
party  who  has  knowledge  of  the  changes 
to  the  terms  of  the  original  order.  New 
Interpretation  .06  clarifies  that  CBOE 


10  See  CBOE  Rule  4.1. 

11  For  example,  under  the  priority  rules,  when  an 
original  order  is  disclosed  in  advance  of  a 
solicitation,  and  the  matching  order  both  matches 
the  disclosed  original  order’s  limit  and  improves 
the  market,  the  matching  order  has  priority  over 
other  orders  in  the  crowd  (subject  to  customer  limit 
order  book  priorities  set  forth  in  Rule  6.45).  See 
CBOE  Rule  6.9(b)  Similarly,  when  a  matching  orde/ 
does  not  match  the  original  order’s  limit  and  does 
not  improve  the  market,  it  does  not  have  priority 
over  other  bids  and  offers  represented  in  the  crowd 
even  if  the  original  order  was  disclosed  to  the 
crowd  for  the  full  solicitation  period.  See  CBOF 
Rule  6.9(c). 

i^See  Amendment  No.  1,  supra  note  4. 


Rule  4.1  continues  to  be  applicable  to 
Rule  6.9,  notwithstanding  the 
provisions  of  Paragraph  (e)  of  Rule  6.9. 
Accordingly,  the  Commission  believes 
that  Amendment  No.  1  raises  no  new  or 
unique  regulatory  issues.  'Therefore,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act'®  to  approve  Amendment  No.  1  to 
the  proposal  on  an  accelerated  basis. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  edso  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-95- 
07  and  should  be  submitted  by 
September  22, 1995. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act, 
and,  in  particular.  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-95-07),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-21702  Filed  8-31-95;  8:45  am] 
BILUNO  CODE  8010-01-M 


*»15  U.S.C.  78f(b)(5)  and  788fb)(2)  (1988). 
**  15  U.S.C.  788(b)(2)  (1988). 

17  CFR  200.30-3(a)(12)  (1994). 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  To  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  the  Listing 
and  Trading  of  Options  on  the  Mexico 
30  Index 

August  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  21, 1995, 
the  CUcago  Board  Options  Exchange, 
Inc.  (“CBOE”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  IB  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  provide  for  the 
listing  and  trading  on  the  Exchange  of 
options  on  the  Mexico  30  Index 
(“Mexico  Index”  or  “Index”),  a  cash- 
settled  broad-based  index  with 
European-style  exercise.  The  CBOE 
amended  the  proposal  on  August  25, 
1995  in  order  to  provide  more 
backgroimd  information  on  the  Mexican 
stock  market  and  to  establish  additional 
Index  maintenance  criteria.^ 

The  text  of  the  proposed  rule  change 
is  avtdlable  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  smnmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  See  Letter  from  Eileen  Smith,  CBOE,  to  Steve 
Youhn,  SEC,  dated  August  25, 1995. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
stock  index  options  on  the  Mexico  30 
Index.2  The  Index  is  comprised  of  30 
representative  stocks  of  the  Mexican 
Stock  Exchange  (“Bolsa”).^  CBOE 
beUeves  that  options  on  the  Index  will 
provide  investors  with  a  low-cost  means 
of  participating  in  the  performance  of 
the  Mexican  economy  and  a  hedging 
mechanism  against  the  risk  of  investing 
in  that  economy.  The  CBOE  repre^nts 
that  the  Index  is  deemed  to  be  an  index 
option  imder  Rule  24.2  and  a  broad- 
based  index  under  Rule  24.1(i)(l). 

Index  Design.  The  Index  was  designed 
by  and  is  maintained  by  the  CBOE  and 
the  Chicago  Mercantile  Exchange 
(“CME”).  CBOE  represents  that  the  30 
stocks  comprising  the  Index  were 
selected  for  their  high  market 
capitalization  and  their  high  degree  of 
liquidity,  and  further  believes  that  they 
are  representative  of  the  industrial 
composition  of  the  broader  Mexican 
equity  market.  The  Mexico  Index  is 
composed  of  15  broad  industry  groups, 
including  building  materials,  diversified 
holding  companies,  and 
telecommunications. 

The  Index  is  weighted  by  the  market 
capitalization  of  the  component  stocks, 
however,  at  the  time  of  a  semi-annual 
review  (occurring  after  the  close  on 
expiration  Fridays  in  Elecember  and 
June)  the  Index  will  be  adjusted,  if 
necessary,  to  ensme  that  no  single 
component  shall  have  a  weight  in  the 
Index  greater  than  25%.  For  example, 
on  Jime  16, 1995,  the  most  recent  review 
date,  Telefonos  de  Mexico  (“TMX”) 
would  have  had  a  weight  of  30.41%  of 
the  Index.  To  reduce  TMX’s  weight,  the 
Exchange  reduced  the  niunber  of 
outstanding  TMX  shares  used  in  the 
calculation  of  the  Index  from  8.0375 
billion  to  6.1303  billion. 

The  total  capitalization  of  the  Index  as 
of  July  31, 1995  was  $46.21  bilfion. 


^  A  European-style  option  may  only  be  exercised 
during  a  specified  period  before  expiration. 

*Tbe  components  of  the  Index  are  Alfa  SA-A; 
Apasco  SA;  Grupo  Casa  Autrey;  Banacci-B;  Grupo 
Carso-Al;  Controla  Com  M-B;  Cemex  SA-B;  Cifra 
SA-C;  Desc  SA-B;  Empresas  Moderna-A;  Fomento 
Econ  M-B;  Grupo  Emlwtelladoro  Mexico;  Grupo 
Financiero  Bancomer-B;  Grupo  Financiero  Serfina- 
B;  Grupo  Gigante;  Grupo  Modelo-C;  Grupo  Mexico- 
B;  Grupo  Tribasa-CPO;  Hylsamex  SA-BCP; 
Empresas  ICA;  lusacell;  Kimberly-Clark  M-A;  Coca- 
Cola  Femsa;  Grupo  Industrial  Maseca-B;  Grupo 
Sidek-B;  Tubos  De  Acero;  Telefonos  De  Mexico-L; 
Tolmex  SA-B2;  Grupo  Telev-CPP;  Vitro  SA 


which  represents  49.35%  of  the  overall 
capitalization  of  the  Mexican  Bolsa.  The 
median  capitalization  of  the  stocks  in 
the  Index  on  July  31, 1995,  was  4.507 
billion  Pesos  ($737  million  at  the 
exchange  rate  of  6.115  pesos  per  dollar 
prevailing  on  July  31, 1995).  The 
average  market  capitafization  of  these 
stocks  was  $1.54  bilUon  on  the  same 
date  (using  the  same  rate  of  exchange). 
The  individual  market  capitafization  of 
these  stocks  ranged  from  $156  million 
(Grupo  Sidek-B)  to  $13.3  bilfion 
(Telmex)  on  July  31, 1995.  The  largest 
stock  accoimted  for  23.61%  of  the 
Index,  while  the  smallest  accoimted  for 
0.36%.  The  top  five  stocks  in  the  Index 
by  weight  accounted  for  55.02%  of  the 
Index.  CBOE  represents  that  upon  each 
semi-annual  review  of  the  Index,  the 
Exchange  shall  make  any  necessary 
modifications  to  ensure  that  the  top 
three  weighted  stocks  in  the  Index  by 
weight  may  not  account  for  more  than 
45%  of  the  Index  at  the  time  of  a  semi¬ 
annual  review.'*  The  average  dedly 
volume  in  the  component  securities  for 
the  period  fi'om  February  1995  through 
July  1995,  ranged  from  a  low  of 
approximately  9,270  shares  to  a  high  of 
14,123,392  shares,-  with  an  average  daily 
trading  volume  for  all  components  of 
the  Index  of  approximately  1,479,390 
shares  per  day. 

Calculation.  The  value  of  the  Index  is 
determined  by  multiplying  the  price  of 
each  stock  times  the  number  of  shares 
outstanding,  adding  those  sums  and 
dividing  by  a  divisor  which  gives  the 
Index  a  value  of  200  on  its  base  date  of 
January  3, 1995.  This  divisor  is  adjusted 
for  pertinent  changes  as  described 
below  in  the  section  titled 
“Maintenance.”  The  Index  had  a  closing 
value  of  203.07  on  July  31, 1995. 

Maintenance.  The  Index  will  be 
maintained  by  the  CBOE  and  CME.  To 
maintain  continuity  of  the  Index,  the 
divisor  of  the  Index  will  be  adjusted  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to,  changes 
in  the  number  of  shares  outstanding, 
spin-offs,  certain  rights  issuances,  and 
mergers  and  acquisitions.  The 
composition  of  the  Index  will  be 
reviewed  periodically  and  the 
Exchanges  may  make  component 
changes  at  any  time. 

Inaex  Option  Trading.  The  Exchange 
proposes  to  base  trading  in  options  on 
the  Index  on  the  full  vedue  of  the  Index 
as  expressed  in  U.S.  Dollars.  The 
Exchange  also  may  provide  for  the 
fisting  of  full-value  long-term  index 


*  See  Amendment  No.  1.  As  of  July  31, 1995,  the 
top  three  stocks  represented  43.6%  of  the  weight  of 
the  Index. 
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option  series  (“LEAPS*”)  and  reduced- 
value  LEAPS  on  the  Index.  For  reduced- 
value  LEAPS,  the  underlying  value 
would  be  computed  at  one-tenth  of  the 
value  of  the  Index.  The  current  and 
closing  index  value  of  any  such 
reduc^-value  LEAP  will,  after  such 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth.  The  trading 
hours  for  options  on  the  Index  will  be 
horn  8:30  a.m.  Chicago  time  to  3:15 
Chicago  time.  Bridge  Information 
Systems  (“Bridge”)  will  calculate  the 
value  of  the  Index  every  fifteen  seconds 
throughout  the  trading  day  and 
disseminate  the  Index  value  through  the 
Options  Price  Reporting  Authority 
(“OPRA”).’  Bridge  obtains  quotes  and 
trade  information  on  a  real-time  basis 
directly  through  the  Bolsa  through  an 
electronic  feed.  Accordingly,  the  value 
of  the  Index  will  be  based  upon  the 
prices  of  the  components  as  traded  or 
quoted  on  the  Bolsa.^  Finally,  CBOE 
represents  that  it  h£is  the  necessary 
systems  capacity  to  support  new  series 
that  would  result  fi‘om  the  introduction 
of  Mexico  30  Index  options.  CBOE  has 
been  informed  that  OPRA  has  the 
capacity  to  support  such  new  series.^ 
Exercise  ana  Settlement  The  trading 
hours  of  the  Bolsa  are  the  same  as  those 
of  the  New  York  Stock  Exchange,  8:30 
a.m.  through  3:00  p.m.  Chicago  time. 

The  proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
thM  Friday  of  the  expiration  month 
and  trading  in  the  expiring  contract 
month  on  CBOE  will  normally  cease  on 
Friday  at  3:15  p.m.  (Chicago  time) 
unless  a  holiday  occurs.  Tbe  exercise 
settlement  value  of  Index  options  at 
expiration  will  be  determined  at  the 
close  of  the  regular  Friday  trading 
sessions  in  Mexico.  If  a  stock  does  not 
trade  dviring  this  interval  or  if  it  fails  to 
open  for  trading,  the  last  available  price 
of  the  stock  will  be  used  in  the 
calculation  of  the  Index.  When 
expirations  are  moved  in  accordance 
with  Exchange  holidays,  such  as  when 
the  CBOE  is  closed  on  the  Friday  before 
expiration,  the  last  trading  day  for 
expiring  options  will  be  Thursday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  close  of  the  regular  Thursday 
trading  sessions  in  Mexico  even  if  the 
Mexican  markets  are  open  on  Friday.  If 
the  Mexican  markets  will  be  closed  on 
the  Friday  before  expiration  but  the 
CBOE  will  not,  the  last  trading  day  for 
expiring  options  will  be  Thrusday. 


’  See  Amendment  No.  1. 

■Telephone  conversation  between  Eileen  Smith. 
CBOE,  and  Steve  Youhn,  SEC,  on  August  25, 1995. 

^  See  Letter  from  Joe  Corrigan,  OPRA,  to  Eileen 
Smith,  CBOE,  dated  August  1, 1995. 


Surveillance  Agreements.  The 
Exchange  expects  to  apply  its  existing 
index  option  surveillance  procedures  to 
Index  options.  In  addition,  the  Exchange 
is  aware  of  a  Memorandum  of 
Understanding  (“MOU”)  between  the 
Commission  and  the  Comision  Nacional 
Bancaria  y  deValores.  This  MOU  will 
enable  the  Commission  to  obtain 
informaticm  concerning  the  trading  of 
the  component  stocks  of  the  Mexico  30 
Index.  The  Exchange  also  will  make 
every  efiort  to  enter  into  an  effective 
surveillance  agreement  with  the  Bolsa. 

Position  Limits.  The  Exchange  is 
proposing  to  establish  position  limits  for 
Mexico  30  Index  options  equal  to  50,000 
contracts  on  the  same  side  of  the 
market,  with  no  more  than  30,000 
contracts  in  the  series  with  the  nearest 
expiration  date.  According  to  the 
Exchange,  these  limits  are  roughly 
equivalent,  in  dollar  terms,  to  the  limits 
applicable  to  options  on  other  indices. 
Ten  reduced-v^ue  options  will  equal 
one  full-value  contract  for  such 
purposes. 

Exchange  Rules  Applicable.  Except  as 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  Mexico  30 
Index  options. 

2.  Statutory  Basis 

CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  b£ised  on  the  Mexico  30  Index 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipvdative  acts  and 
practices  and  to  promote  just  and 
eqmtable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  an 
additional  index. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  biurden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 


period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perscm,  other  than 
those  that  may  be  witi^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Weishington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-95- 
45  and  should  be  submitted  by 
September  22, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pmrsuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21701  Filed  8-31-95;  8:45  am] 
ULUNQ  cooe  8010-01-M 


[Release  No.  34-36156;  File  No.  SR-NYSE~ 
95-22] 

Self-Regulatory  Organizations;  New 
York  St^k  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Exchange’s 
Wireless  Data  Communications 
Initiatives 

August  25, 1995. 

I.  Introduction 

On  June  1, 1995,  the  New  York  Stock 
Exchange,  Inc.  (“NYSE”  or  “Exchange”) 
submitted  to  the  Securities  Exchange 
Commission  (“SEC”  or  “Commission”), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


•  17  C3TI  200.30-3(a)(12)  (1994). 
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(“Act”)  ^  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  introduce  into 
its  trading  floor  wireless  data 
communications  technology  that  allows 
a  member  in  a  trading  crowd  or 
elsewhere  on  the  floor  to  communicate  . 
with  others  by  means  of  a  hand-held 
wireless  device.  The  Exchange  also 
proposed  an  interpretation  with  respect 
to  NYSE  Rule  117  which  requires 
members’  orders  to  be  in  writing. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35931  (June 
30, 1995),  60  FR  35767.  No  comments 
were  received  on  the  proposal. 

n.  Description  of  the  Proposals 

The  Exchange’s  proposed  wireless 
data  commvmications  technology 
involves  the  floor-based  use  of  wireless 
hand-held  data  communication  devices. 
'The  Exchange  proposes  to  implement  a 
four-phase  process  to  integrate  the  new 
technology  into  the  floor  environment 
(“NYSE  Plan”).3  The  Exchange’s  basic 
operating  premise  is  to  allow  private 
vendors  to  provide  wireless  data 
communications  services  to  Exchange 
members  on  the  floor,  but  only  in  a 
manner  that  treats  members  equitably 
and  does  not  unfairly  discriminate 
among  members.  The  Exchange  also 
proposes  to  provide  its  own  wireless 
data  commimications  service  on  a  non- 
discriminatory  basis. 

Phase  I,  which  has  been  completed, 
allowed  the  Exchange  to  supervise  and 
monitor  three  “proof-of-concept”  pilot 
programs  on  the  floor  to  the  Exdiange.^ 
Each  of  the  programs  tested  the  viability 
of  the  operation  and  functionality  of 
wireless  hand-held  data  devices  on  the 
floor.  Members  participating  in  the  pilot 
programs  were  instructed  to  use  the 
devices  strictly  for  the  purposes  of 
evaluating  the  devices  and  to  compare 
results  that  might  have  been  achieved 
had  the  devices  been  used  for  actual 
trading  purposes  with  results  from 
actual  trades  using  traditional  paper 
tickets,  telephones  and  the  like. 

Phase  n  will  involve  additional,  more 
structured,  pilot  testing  of  independent 
wireless  data  commimications  services, 
including  that  offered  by  the  Exchange. 
A  prototype  of  the  infrastructure  that 
will  be  required  to  be  installed  in  order 
to  support  the  wide-scale  use  of  the 


>  15  U.S.C.  788(b)(1). 

*  17  C3TI  240.19b-4. 

>  A  detailed  description  of  the  wireless 
communication  plan  and  its  requirements  are  sat 
out  in  Securities  Exchange  Act  Release  No.  35931 
(June  30, 1995),  60  FR  35767  Quly  11, 1995). 

*One  pilot  program  was  conducted  by  the 
Exchange  and  the  other  two  were  conducted  by 
member-sponsored,  private  wireless  data 
communications  vendors. 


wireless  hand-held  data  devices  will  be 
used  to  support  the  Phase  II  pilot 
programs. 

In  Phase  in,  the  Exchange  will 
conduct  on  the  floor  a  pre-production 
pilot  test  of  its  wireless  data 
communications  system  infrastructure. 
'The  Exchange  will  design  that 
infrastructure  to  use  the  2.4  Ghz  radio 
frequency  band  and  to  support  all  hand¬ 
held  device  wireless  data 
communications  services  of  the 
Exchange- and  vendors.  The  Exchange 
will  select  an  integrator  to  assist  in  ^e 
design,  installation,  testing  and 
maintenance  of  the  infr:astructure.s  In 
addition,  the  Exchange  plans  to  allow 
its  wireless  data  commimication  service 
to  interface  with  the  Exchange’s  Broker 
Booth  Support  System. 

In  Phase  IV,  the  Exchange  will  have 
installed  and  tested  the  infrastructure 
and  moved  its  own  wireless  data 
communications  system  to  the 
infirastructure.  At  ^at  point,  the 
Exchange  will  have  commenced  the 
production  roll-out  of  the  wireless  data 
communications  infrastructure  and  will 
have  directed  all  vendors  to  migrate 
their  systems  to  the  infirastructure.  All 
authorized  vendors  will  be  permitted  to 
offer  their  wireless  data 
communications  services  (and  the 
Exchemge  will  offer  its  own  system)  to 
such  number  of  members  as  their 
respective  systems  can  accommodate. 

At  that  point,  the  floor-based  wireless 
data  communications  technology  should 
be  available  to  all  members. 

Implementation  of  the  NYSE’s  Plan 
will  affect  Exchange  Rule  117  which 
prohibits  members  on  the  floor  of  the 
Exchemge  from  making  a  bid,  offer  or 
transaction  for  or  on  behalf  of  another 
member  except  pursuant  to  a  written 
order.^  The  Exchange  is  proposing  an 
interpretation^  that  will  deem  a 
transmission  of  an  order  that  a  member 
located  on  the  floor  of  the  Exchange 
receives  by  means  of  an  authorized 
hand-held  device  to  constitute  a 
“written  order”  for  the  purposes  of  Rule 


>  The  Exchange  plans  to  have  the  integrator 
define  requirements,  analyze  technology  and  design 
the  inhastructure  during  Phase  n. 

■Rule  117  also  provides  that  if  a  member  to 
whom  an  order  has  been  entrusted  leaves  the 
trading  crowd  without  actually  transferring  the 
written  order  to  another  member,  the  order  shall  not 
be  represented  in  the  market  during  his  absence. 
The  use  of  wireless  data  communications  devices 
does  not  affect  this  portion  of  Rule  117.  If  a  member 
receives  an  order  by  means  of  a  transmission  to  his 
wireless  device  and  he  leaves  a  trading  crowd 
without  transferring  a  written  version  of  the  order 
to  another  member,  the  order  may  not  be 
represented  in  the  market  in  his  absence. 

^The  Exchange  intends  to  notify  its  members  of 
this  interpretation  through  an  information  memo. 


117  if  the  member  can  show  that  the 
transmission  of  the  order: 

(i)  Provides  adequate  information 
relating  to  the  price,  size  and  time  of  the 
order,  the  cancellation  of  the  order,  and 
the  like;* 

(ii)  Satisfies  the  Exchange’s  audit  trail 
reouirements;  and 

(iii)  Satisfies  all  other  Exchange 
reporting  and  recordkeeping 
requirements.® 

m.  Discussion 

'The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
appUcable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.^°  Specifically,  the  (Commission 
beheves  the  proposal  is  consistent  with 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  firee  and 
open  market  and  a  national  market 
system,  to  protect  investors  and  the 
pubUc  interest,  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

The  Commission  believes  that  the 
NYSE  Plan  should  foster  coordination 
with  persons  engaged  in  faciUtating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  pubUc 


■All  orders  entered  from  off  the  floor  must  be 
transmitted  to  a  booth  terminal  before  they  are 
retransmitted  to  a  hand-held  device. 

■  In  the  case  where  an  order  is  transmitted 
electronically  from  a  member’s  oS-floor  location  to 
a  booth  terminal  and  then  the  order  is  retransmitted 
from  the  booth  terminal  to  a  member’s  hand-held 
device,  a  record  must  be  established  and 
maintained  which  reflects  the  time  the  order  was 
received  by  the  booth  terminal  and  the  time  the 
order  was  received  by  the  hand-held  device.  The 
record  of  time  of  receipt  by  the  booth  terminal  may 
be  established  and  maintained  by  such  terminal  or 
by  a  server  which  records  the  time  such  terminal 
acknowledges  receipt  of  the  order.  The  booth 
terminal  must  display  the  order  (and  the  time  of 
receipt,  on  inquiry)  and  the  automated  record  of  the 
order  (including  time  of  receipt)  must  be 
supplemented  by  a  paper  record  of  the  order  at  the 
booth.  If  the  paper  record  cannot  be  produced  at  the 
booth  terminal,  it  must  then  be  produced  by  hand. 
The  record  of  time  of  receipt  by  a  hand-held  device 
may  be  established  and  maintained  by  such  device 
or  by  the  server  or  the  booth  terminal  which 
receives  a  message  acknowledgement  from  the 
hand-held  device.  Regardless  of  whether  the  hand¬ 
held  device  records  are  maintained  in  such  device 
or  in  the  booth  terminal  or  a  server,  such  records 
must  be  capable  of  being  printed  at  the  booth 
location. 

“15  U.S.C.  78f(b). 
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interest  by  expediting  and  making  more 
efficient  the  process  by  which  members 
receive  and  execute  orders  on  the  floor 
of  the  Exchange. 

The  Commission  also  believes  that  the 
NYSE’s  Plan  to  phase  in  the  wireless 
technology  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  and  dealers. 
Before  implementing  Phase  n  of  the 
NYSE  Plan,  each  of  ^e  vendors  of  the 
pilot  programs  must  describe  its 
procediues  for  selecting  the  25 
participants  that  will  participate  in  its 
program.  These  procedures  must 
provide  a  fair  and  non-discriminatory 
environment  and  must  comply  with  the 
Exchange’s  selection  requirements.  For 
example,  each  vendor  must  demonstrate 
to  the  Exchange  that  it  is  willing  and 
able  to  offer  any  member  who  wishes  to 
use  that  vendor’s  system  the 
opportunity  to  participate  in  the 
vendor’s  pilot  program,  subject  to  (i) 

The  capacity  constraints  of  the  vendor’s 
system,  (ii)  reasonable  lead-time  that  the 
vendor  may  need  to  bring  new  users  on¬ 
line  and  (iii)  the  NYSE  Plan  limit  of  25 
participants  per  pilot  program.  Each 
vendor  is  required,  among  other  things, 
to  offer  its  service  in  a  reasonable 
manner  that  does  not  give  the  vendor  (if 
it  is  also  a  member),  or  a  member  that 
is  a  sponsor  or  affiliate  of  the  vendor,  an 
imfair  advantage  over  other  Exchange 
members.  In  addition,  the  Exchange  will 
prohibit  a  vendor  from  providing  its 
pilot  program  to  any  member  that 
primarily  trades in  one  stock  imiess 
and  imtil  (i)  The  vendor  is  prepared  to 
provide  its  service  to  all  meml^rs  who 
primarily  trade  in  the  same  stock  and 
who  desire  to  participate  in  the  pilot 
program  or  (ii)  the  Exchange  otherwise 
permits.  Moreover,  the  Ex^ange  will 
develop  procediues  for  selecting  its  own 
pilot  program  participants  on  the  same 
basis.  The  Commission  believes  that 
these  procedures  and  limitations  will 
result  in  a  fair  implementation  of  the 
NYSE  Plan. 

Finally,  the  Commission  believes  that 
the  proposed  interpretation  to  Rule  117, 
under  which  the  transmission  of  an 
order  that  is  received  by  means  of  an 
authorized  hand-held  device  will  be 
deemed  to  constitute  a  “written  order’’ 
for  purposes  of  Rule  117,  in  general, 
protects  investors  and  the  public 
interest.  The  proposed  interpretation 
provides  that  an  order  recieved  through 
a  hand-held  device  will  be  considered  a 
“written  order’’  only  if  it  meets  the 

II  The  Exchange  deems  a  member  to  “primarily 
trade  in  one  stock”  if  more  than  50  percent  of  either 
his  trades  or  share  volume  occur  in  that  stock.  The 
Exchange  will  base  determinations  of  percentages  of 
trades  and  share  volumes  on,  among  other  things, 
the  Exchange’s  audit  trail  data. 


specified  requirements,  concerning  the 
information  to  be  maintained  about  the 
order.  The  Commission  believes  the 
proposed  interpretation  to  Rule  117  will 
provide  a  more  efficient  means  of 
commtmicating  orders  on  the  floor  at 
the  same  time  it  requires  the  same 
information  that  is  currently  available 
for  orders  processed  manusdly. 

IV.  Conclusion 

It  is  therefore  ordered,  pmrsuant  to 
Section  19(b)(2)  of  the  Act,^^  tjjg 
proposed  nile  change  (SR-NYSE-95- 
22)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21756  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  8010-01-M 

[Release  No.  34-36158;  File  No.  SR-PSE- 
95-16] 

Self'Regulatory  Organizations;  Pacific 
Stock  Exchange  incorporated;  Order 
Granting  Approvai  To  Proposed  Ruie 
Change  and  Amendment  No.  1  To 
Proposed  Ruie  Change  Reiating  to 
Vioiations  of  the  intermarket  Tiding 
System  Ruies 

August  25, 1995. 

On  Jime  8, 1995,  the  Pacific  Stock 
Exchange  Incorporated  (“PSE’’  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“the  Act”)  *  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
amend  its  Minor  Rule  Violation  Plan 
(“MRP”)®  to  include  violations  of  the 
Intermarket  Trading  System  (“ITS”) 
rules.  On  Jime  26, 1995,  the  l^change 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
chtmge.^ 

“15  U.S.C  788(b)(2). 

“17  U.S.C  200.30-3(a)(12). 

>  15  U.S.C.  788(b)(1)  (1988). 

» 17  CFR  240.19b-4  (1994). 
iRule  19d-l(c)(2)  under  the  Act,  17  CFR 
240.19d-l(c)(2),  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
the  summary  discipline  and  abbreviated  reporting 
of  minor  rule  violations  by  exchange  members  and 
member  organizations.  The  PSE’s  Plan  was 
approved  by  the  Commission  in  Securities 
Exchange  Act  Release  No.  22654  (Nov.  21, 1985), 

50  FR  48853  (Nov.  27, 1985). 

*  See  letter  from  Michael  Pierson,  Senior 
Attorney,  PSE,  to  Jennifer  S.  Choi,  Attorney,  SEC, 
dated  June  23, 1995.  Amendment  No.  1  withdrew 
the  proposed  changes  to  the  Equity  Floor  Procedure 
Advice  2-B  because  these  changes  have  been 
approved  already  by  the  Commission.  See 
Securities  Exchange  Act  Release  No.  34760  (Sept 


The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  35959  (July  12, 1995),  60  FR 
36849  (July  18, 1995).  No  comments 
were  received  on  the  proposal. 

The  Exchange’s  M^,  set  forth  in  PSE 
Rule  10.13,  provides  that  the  Exchange 
may  impose  a  fine  not  to  exceed  $5,000 
on  any  member,  member  organization, 
or  person  associated  with  a  member  or 
member  organization,  for  any  violation 
of  an  Exchange  rule  that  has  been 
deemed  to  be  minor  in  nature  and 
approved  by  the  Commission  for 
inclusion  in  the  MRP.  Rule  10.13 
includes  a  list  of  rule  violations  that  are 
eligible  for  the  expedited  disciplinary 
procedure  imder  the  MRP  and  that  may 
be  the  subject  of  fines  in  accordance 
with  the  Recommended  Fine  Schedule. 

The  Exchange  proposes  to  amend  its 
MRP  by  adding  the  following  provision 
to  the  MRP  as  R\ile  10.13(i)(9):  “Failiue 
to  follow  the  provisions  of  the  rules  and 
regulations  governing  the  use  of  the 
Intermarket  Trading  System  (ITS)  (PSE 
Rules  5.20-5.23).”  The  Exchange  is  also 
proposing  to  amend  its  Recommended 
Fine  Sch^ule  to  establish  the  following 
recommended  fines  (on  a  nmning  two- 
yetir  basis)  for  violations  of  the  ITS  rules 
and  regulations:  $500  for  a  first-time 
violation;  $1,000  for  a  second-time 
violation;  and  $2,000  for  a  third-time 
violation.® 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  therexmder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).®  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fiaudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public,  and  with  the  Section 
6(b)(6)  requirement  that  the  rules  of  an 
exchange  provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  an  exchange’s  rules  and  the  Act. 

Specifically,  the  Commission  believes 
that  an  exchwge’s  ability  to  effectively 
enforce  compliance  by  its  members  and 
member  organizations  with  the 
Commission  and  Exchange  rules  is 
central  to  its  self-regulatory  functions. 
The  inclusion  of  a  nile  in  an  exchange’s 

30, 1994),  59  FR  50950  (Oct.  6, 1994)  (approving 
File  No.  SR-PSE-94-13). 

®  For  a  discussion  of  the  Exchange’s 
Reconunended  Fine  Schedule,  see  Securities 
Exchange  Act  Release  No.  34322  (July  6, 1994),  59 
FR  35958  (July  14, 1994). 

0 15  U.S.C.  78f(b)  (1988  &  Supp.  v  1993). 
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minor  rule  violation  plan,  therefore, 
should  not  be  interpreted  to  mean  that 
it  is  not  an  important  rule'.  On  the 
contrary,  the  Commission  recognizes 
that  the  inclusion  of  minor  violations  of 
particular  rules  imder  a  minor  rule 
violation  plan  may  make  the  exchange’s 
disciplinary  system  more  efficient  in 
prosecuting  more  egregious  and/or 
repeated  violations  of  these  rules, 
thereby  furthering  its  mandates  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  adding 
the  provisions  listed  above  to  the 
Exchange’s  MRP  is  consistent  with 
Sections  6(b)(5)  emd  6(b)(6)  in  that  the 
purpose  of  the  Exchange’s  MRP  is  to 
provide  for  a  response  to  a  violation  of 
Exchange  rules  when  a  meaningful 
sanction  is  needed,  but  when  initiation 
of  a  disciplinary  proceeding  pursuant  to 
Exchange  Rule  10.3  ^  is  not  suitable 
because  such  a  proceeding  would  be 
more  costly  and  time-consuming  than 
would  be  warranted  given  the  nature  of 
the  violation.  Rvde  10.13  provides  for  an 
appropriate  response  to  minor 
violations  of  certain  Exchange  rules 
while  preserving  the  due  process  rights 
of  the  party  accused  through  specified 
required  procedures.^ 

Moreover,  the  Commission  finds  that 
violations  of  the  provision  being  added 
are  objective  and  technical  in  nature, 
emd  easily  verifiable,  thereby  lending 
themselves  to  the  use  of  expedited 
proceedings.  Noncompfiance  with  the 
provisions  may  be  determined 
objectively  and  adjudicated  quickly 
without  the  complicated  factual  and 
interpretive  inquiries  associated  with 
more  sophisticated  Exchange 
disciplinary  proceedings.  If,  however, 
the  Exchange  determines  that  a 
violation  of  one  of  these  rules  is  not 
minor  in  nature,  the  Exchange  retains 
the  discretion  to  initiate  full 
disciplinary  proceedings  in  accordance 
with  Exchange  Rule  10.3.  The 
Commission  expects  the  PSE  to  bring 
full  disciplinary  proceedings  in 
appropriate  cases  [e.g.,  in  cases  where 
the  violation  is  egregious  or  where  there 
is  a  history  or  pattern  of  repeated 
violations). 

Finally,  the  Commission  finds  that  the 
imposition  of  the  recommended  fines 
for  violations  of  the  ITS  rules  and 
regulations  should  result  in  appropriate 
discipline  of  members,  in  a  manner  that 


^PSE  Rule  10.3  governs  the  initiation  of 
disciplinary  proceedings  by  the  Exchange  for 
violations  within  the  disciplinary  jurisdiction  of  the 
Exchange. 

■The  MRP  permits  any  person  to  contest  the 
Exchange’s  imposition  of  the  fine  through 
submission  of  a  written  answer,  at  which  time  the 
matter  will  become  a  formal  disciplinary  action. 


is  proportionate  to  the  nature  of  such 
violations. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PSE-95-16) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^*’ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21703  Filed  8-31-95;  8:45  ami 
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[Rel.  No.  IC-21321;  File  No.  812-0614] 

Glenbrook  Life  and  Annuity  Company, 
etai. 

August  25, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  appUcation  for  an 
order  imder  the  Investment  Company 
Act  of  1940  (“1940  Act”). 

APPLICANTS:  Glenbrook  Life  and  Annuity 
Company  (“Company”);  Glenbrook  Life 
and  Annuity  Company  Variable 
Annuity  Account  (“Variable  Accotmt”); 
and  Allstate  Life  Financial  Services,  Inc. 
(“ALFS”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  firom  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  thereof. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
imposed  under  certain  variable  anniiity 
contracts  (“Contracts”)  and  any  other 
variable  annuity  contracts  that  the 
Company  may  issue  that  are 
substantially  similar  in  all  material 
respects  to  ^e  Contracts  (“Materiedly 
Similar  Contracts”),  from  the  assets  of 
the  Veuiable  Accoimt  or  any  other 
separate  account  established  in  the 
future  by  the  Company  in  connection 
with  the  offering  of  Materially  Similar 
Contracts.  Applicants  also  request  that 
the  exemptions  apply  to  registered 
broker-dealers  other  than  ALFS,  in  the 
event  of  change  in  the  identity  of  the 
principal  imderwriter  for  the  relevant 
contracts. 

FILING  DATES:  The  application  was  filed 
on  May  22, 1995. 

HEARING  AND  NOTIFICATION  OF  HEARING: 
An  order  granting  the  appUcation  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secreteuy  of  the  Commission  and 


» 15  U.S.C  78*(b)(2)  (1988). 

1017  CTR  200.30-3(a)(12)  (1994). 


serving  AppUcants  with  a  copy  of  the 
request,  personally  or  by  mail.  However 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.,  on  September 
19, 1995,  and  should  be  accompanied 
by  proof  of  service  on  AppUcants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Commission’s  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Michael  J.  Velotta,  Vice 
President,  Secretary  and  funeral 
Coimsel,  Glenbrook  Life  and  Annuity 
Company,  3100  Sanders  Road,  J5B, 
Northbrook,  Illinois  60062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Wendy  Finck  Friedlander,  Deputy 
Chief,  Office  of  Insurance  Products, 
Division  of  Investment  Management,  at 
(202)  942-0670. 

SUPPLEMENTARY  INFORMATION:  FoUov\ring 
is  a  summary  of  the  appUcation.  The 
complete  appUcation  is  available  for  a 
fee  from  the  Commission’s  PubUc 
Reference  Branch. 

Applicants’  Representations 

1.  'The  Company,  a  stock  Ufe 
insurance  company  incorporated  imder 
IlUnois  law,  is  a  wholly  owned 
subsidiary  of  Allstate  Life  Insurance 
Company  (“Allstate  Life”).  Allstate  Life 
is  a  wholly  owned  subsidiary  of  AUstate 
Insurance  Company  which  is  an  indirect 
subsidiary  of  Sears,  Roebuck  and  Co. 

2.  On  December  15, 1992,  the 

Compemy  estabUshed  the  Variable 
Account  as  a  segregated  investment 
account  to  fund  variable  annuity 
contracts  to  be  issued  by  the  dktmpany. 
The  Variable  Account  is  registered  as  a 
unit  investment  trust  under  the  1940 
Act.  ^ 

3.  ALFS,  a  wholly  owned  subsidiary 
of  Allstate  Life,  is  the  principal 
underwriter  for  the  Contracts.  It  is 
registered  as  a  broker-dealer  imder  the 
Securities  Exchange  Act  of  1934,  and  is 
a  member  of  the  National  Association  of 
Securities  Dealers,  Inc. 

4.  Purchase  payments  under  the 
Contracts  may  be  allocated,  according  to 
a  Contractovmer’s  instructions,  to  one  or 
more  of  the  Sub-Accoimts  of  the 
Variable  Account  (or  to  one  of  the  fixed 
accumulation  options  under  the 
Contracts).  The  initial  purchase 
payment  must  be  at  least  $3,000  ($2,000 
for  qualified  contracts).  Subsequent 
puit^ase  pajmients  must  be  $50  or 
more.  Each  Sub-Account  will  invest 
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solely  in  shares  of  a  registered  open-enrl 
management  investment  company  (or 
series  thereof). 

5.  If  the  Contractowner  (Annuitant,  if 
the  Contractowner  is  not  a  natural 
person)  dies  before  annuity  payments 
begin,  a  death  benefit  is  payable  imder 
the  Contracts.  The  death  benefit  is  based 
on  the  largest  of  the  following  amoimts: 
the  Contract  value  on  the  date  the 
Company  receives  a  proper  request  for 
payment,  and  the  Contract  values  on  the 
issue  date  and  every  seventh 
anniversary  of  that  date,  plus  purchase 
payments  and  less  withdrawals 
subsequent  to  such  £mniversary.The 
death  benefit  will  never  be  less  than  the 
total  purchase  payments  made,  less 
withdrawals. 

6.  The  Company  will  deduct  a 
Contract  Maintenance  Charge  of  $30.00 
per  year  firom  each  Contractowner’s 
Contract  value  to  reimburse  the 
Company  for  its  costs  in  maintaining  the 
Contract  and  the  Variable  Account.  This 
charge  is  waived  if  the  toted  purchase 
payments  are  $25,000  or  more  or  if  the 
entire  Contract  value  is  allocated  to  the 
fixed  options  under  the  Contract.  The 
Company  does  not  expect  to  realize  a 
profit  fiom  this  charge.  The  amount  of 
the  charge  is  guaranteed  not  to  increase 
over  the  life  of  the  Contract. 

7.  The  Company  will  also  deduct  an 
Administrative  Ei^nse  Charge  which 
is  an  amoimt  equal  on  an  annual  basis 
to  .10%  of  the  daily  net  assets  in  the 
Variable  Accoimt.  This  charge  is 
designed  to  cover  actual  administrative 
expenses  which  exceed  the  revenues 
from  the  Contract  Maintenance  Charge. 
The  Company  docs  not  intend  to  profit 
fi'om  this  charge.  The  Company  believes 
that  the  Administrative  Expense  Charge 
and  Contract  Maintenance  Charge  have 
been  set  at  a  level  that  will  recover  no 
more  than  the  actual  costs  associated 
with  administering  the  Contract.  The 
Company  guarantees  that  the  rate  of  the 
Administrative  Expense  Charge  will  not 
increase  over  tl^e  life  of  the  Contract. 

8.  The  Contractowner  may  withdraw 
his  or  her  Contract  value  at  any  time 
before  the  earlier  of  the  aimuity  start 
date  or  the  Contractowner’s  or 
Aimuitant’s  death.  No  withdrawal 
Charges  will  be  deducted  on  amoimts 
up  to  10%  of  the  Contract  value  on  the 
date  of  the  first  withdrawal  in  a  Contract 
year  (“Free  Withdrawal  Amount”). 
Amounts  surrendered  in  excess  of  the 
Free  Withdrawal  Amount  may  be 
subject  to  a  Withdrawal  Charge.  Free 
Withdrawal  Amoimts  that  are  not 
withdrawn  in  a  Contract  Year-  are  not 
carried  over  to  later  Contract  Years  foi 
purposes  of  detennining  the  Free 
Withdrawal  Amoimt  in  such  later  years. 
For  purposes  of  calculating  the  amount 


of  the  Withdrawal  Charge,  withdrawals 
are  assumed  to  come  finm  purchase 
payments  first,  beginning  with  the 
oldest  payment.  Withdrawals  made  after 
all  purchase  payments  have  been 
withdrawn  will  not  be  subject  to  a 
Withdrawal  Charge. 

9.  Withdrawal  Charges  will  be  applied 
to  purchase  pa)maents  withdrawn  (less 
any  available  Free  Withdrawal  Amount) 
as  set  forth  below: 


Number  of  complete  years 
since  purchase  payment  being 
withdrawn  was  made 

Applicable 
witfxlrawal 
charge  per¬ 
cental 

0  years . 

7 

1  year . 

6 

2  years . 

5 

3  years . 

4 

4  years . 

3 

5  years . 

2 

6  years . 

1 

7  years  or  more . 

0 

The  Withdrawal  Charge  may  be 
reduced  or  waived  under  circumstances 
described  in  the  prospectus  for  the 
Contracts. 

10.  Pursuant  to  the  Contracts,  the 
Company  deducts  a  daily  Mortality  and 
Expense  Risk  Charge  equal  at  an  annual 
rate  of  1.25%  of  the  assets  of  each  Sub- 
Account  of  the  Variable  Account.  The 
level  of  this  charge  is  guaranteed  not  to 
increase. 

Approximately  .85%  of  this  charge  is 
allocated  to  the  Company’s  assumption 
of  mortality  risk  and  approximately 
.40%  to  the  assumption  of  expense  risk. 
According  to  the  application,  the 
mortality  risk  arises  from  the  Company’s 
guarantee  to  cover  all  death  benefits  and 
to  make  annuity  payments  in 
accordance  with  the  tables  contained  in 
the  Contracts.  The  expense  risk  arises 
from  the  possibility,  that  the  Contract 
Maintenance  Charge  and  the 
Administrative  Expense  Charge,  which 
are  guaranteed  not  to  increase,  will  be 
insufficient  to  cover  actual 
administrative  expenses. 

11.  'The  Company  reserves  the  right  to 
assess  a  $10.00  charge  on  each  transfer 
among  the  Sub-Accounts  in  excess  of  12 
per  Contract  year.  However,  it  is 
currently  not  assessing  such  a  charge. 

12.  The  Company  also  reserves  the 
right  to  deduct  state  premium  taxes  or 
odier  similar  policy-holder  taxes 
relative  to  the  Contract  when  annuity 
payments  begin  or  when  a  total 
withdrawal  occurs. 

Applicant’s  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction  or 
any  class  or  classes  of  persons. 


securities  or  transactions  from  any 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Sections  26(a)  and  27(c)(2)  of  the 
1940  Act,  taken  together,  provide  for  the 
protection  of  the  assets  of  investment 
companies  that  issue  periodic  payment 
plan  certificates.  Section  27(c)(2)  of  the 
1940  Act  prohibits  the  issuer  of  a 
periodic  payment  plan  certificate,  and 
any  depositor  or  underwriter  for  such 
issuer,  from  selling  such  periodic 
payment  plan  certificates  unless  all 
proceeds  of  payments  (other  than  sales 
load)  are  deposited  with  a  qualified 
bank  acting  as  trustee  or  custodian,  and 
held  under  an  indenture  or  agreement 
containing  specified  provisions.  Section 
26(a)  of  the  1940  Act  requires  that  such 
indenture  or  custodianship  agreement 
provide,  among  other  things,  that  such 
bank  shall  not  allow  as  an  expense  any 
payment  to  the  depositor  or  principal 
imderwriter  except  a  fee,  not  exceeding 
such  reasonable  eimount  as  the 
Commission  may  prescribe,  for 
bookkeeping  and  other  administrative 
services  of  a  character  normally 
performed  by  the  bank  itself. 

3.  Applicants  request  that  an 
exemption  from  Sections  26(a)(2)(C)  and 
27(c)(2)  be  granted  to  the  extent 
necessary  to  allow  the  Company  to 
deduct  the  Mortality  and  Expense  Risk 
Charge  described  above  from  the  assets 
of  the  Variable  Account.  Applicants 
further  request  that  such  exemption 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  under  any 
Materially  Similar  Contracts  &at  the 
Company  may  issue  from  the  Variable 
Account  or,  in  the  case  of  Materially 
Similar  Contracts  funded  through 
another  separate  account  established  by 
the  Company,  such  other  separate 
account.  Finally,  Applicants  requests 
that  such  relief  will  also  be  applicable 
in  the  event  that  a  registered  broker- 
dealer  other  than  ALFS  serves  as  the 
principal  underwriter  for  the  Contracts 
or  Materially  Similar  Contracts. 

4.  Applicants  submit  that  the 
requested  order  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  the  Company  to  file  redundant 
exemptive  applications,  thereby 
reducing  its  administrative  expenses 
and  maximizing  the  efficient  use  of  its 
resources.  'The  delay  and  expense 
involved  in  having  repeatedly  to  seek 
exemptive  relief  would  impair  the 
Company’s  ability  effectively  to  take 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Notices 


45761 


advantage  of  business  opportunities  as 
these  opportunities  arise.  Applicants 
further  submit  that  the  requested  relief 
is  consistent  with  the  purposes  of  the 
Act  and  the  protection  of  investors  for 
the  same  reasons.  Applicants  assert  that 
if  the  Company  were  required 
repeatedly  to  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby. 

5.  Applicants  represent  that  the 
mortality  risk  is  assmned  by  virtue  of 
the  annmty  rates  which  cannot  be 
changed  after  issuance  of  the  Contract 
and  the  death  benefit  guaremteed  in  the 
Contract.  Also,  because  the  Contract 
Maintenance  Charge  and  the 
Administrative  Expense  Charge  will  not 
increase  regardless  of  the  actual  costs 
incurred,  the  Company  assiunes  an 
expense  risk.  If  the  Mortality  or  Expense 
Risk  Charge  is  insufficient  to  cover  the 
actual  costs,  the  Company  will  bear  the 
loss.  To  the  extent  that  the  charge  is  in 
excess  of  actual  costs,  the  Company,  at 
its  discretion,  may  use  the  excess  to 
offset  losses  when  the  charge  is  not 
sufficient  to  cover  expenses. 

6.  Applicants  assert  that  the  Mortality 
£md  Expense  Risk  Charge  is  reasonable 
in  relation  to  the  risks  assmned  by  the 
Company  under  the  Contracts,  and  is 
consistent  with  the  protection  of 
investors  insofar  as  it  is  designed  to  be 
competitive  while  not  exposing  the 
Company  to  imdue  risk  of  loss. 
AppUcants  also  represent  that  the 
Mortality  and  Expense  Risk  Charge  is 
reasonable  in  amount  as  determined  by 
industry  practice  with  respect  to 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  l^sed  on  their  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  existence  of  charge  level 
guarantees,  and  guaranteed  annuity 
rates.  The  Company  will  mainteun  at  its 
home  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  the  Company’s  comparative 
survey.  Similarly,  prior  to  relying  on  the 
exemptive  relief  requested  herein  with 
respect  to  any  Materially  Similar 
Contracts  funded  by  the  Variable 
Accmmt  or  other  separate  account 
established  by  the  Company,  Applicants 
will  determine  that  the  mortality  and 
expense  risk  charge  imder  such 
Materially  Similar  Contracts  will  be 
reasonable  in  relation  to  the  risks 
eissiimed  by  the  Company  and 
reasonable  in  amoimt  as  determined  by 
industry  practice  with  respect  to 


comparable  annuity  products.  The 
Company  will  maintain  at  its  home 
office  a  memorandum,  available  to  the 
Commission  upon  request,  setting  forth 
in  detail  the  methodology  used  in 
making  these  determinations. 

7.  Applicants  acknowledge  that  the 
Withdrawal  Charge  may  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  Applicants 
also  acknowledge  that  if  a  profit  is 
realized  ftom  the  Mortality  and  Expense 
Risk  Ch£irge,  all  or  a  portion  of  such 
profit  may  be  viewed  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  Withdrawal  Charge.  The  Company 
has  concluded,  however,  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Contractowners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandiun  which  will  be  maintained 
by  the  Company  at  its  administrative 
offices  and  will  be  available  to  the 
Commission.  Similarly,  prior  to  relying 
on  any  exemptive  relief  granted  herein 
with  respect  to  any  Materiedly  Similar 
Contracts  issued  by  the  Variable 
Account  or  other  separate  accounts 
established  by  the  Company,  Applicants 
will  determined  that  there  is  a 
reasonable  likelihood  that  the 
distribution  financing  arrangement  will 
benefit  the  Variable  Account  (or  such 
other  separate  accoimt)  and  its 
investors.  The  Company  will  maintain 
and  make  available  to  the  Commission 
upon  request  a  memorandiun  setting 
forth  the  basis  of  such  detmnination. 

8.  The  Company  represents  that  the 
Variable  Account  (and  any  other 
separate  account  of  the  Compcmy  that 
relies  on  the  relief  sought  in  this 
application)  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  pursuant  to  Rule 
12b-l  adopted  under  the  1940  Act  to 
finance  distribution  expenses,  to  have 
their  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  such  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Conclusion 

Based  upon  the  facts  and  for  the 
reasons  set  forth  above.  Applicants 
submit  that  the  exemptions  requested 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
f^airly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21700  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  SOIO-OI-M 

[Rei.  No.  IC-21322;  File  No.  812-4420] 

Great-West  Life  &  Annuity  insurance 
Company,  et  ai. 

August  28, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  for 
amendment  to  order  granting 
exemptions  pursuant  to  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Great-West  Life  &  Annuity 
Insurance  Company  (the  “Company”), 
The  Great-West  Life  Assurance 
Company  (“Great-West  Life”)  and 
FutureFunds  Series  Account  (the 
“Separate  Account”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  to  amend  order  granting 
exemptions  from  the  provisions  of 
Sections  26(a)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amendment  to  an  order  that 
permits  deduction  of  mortality  and 
expense  risk  charges  from  the  assets  of 
the  Separate  Account  in  connection 
with  the  issuance  and  sale  of  certain 
group  variable  annuity  contracts 
(“Existing  Contracts”).'  The  amendment 
will  permit  the  deduction  of  mortality 
and  expense  risk  charges  from  the  assets 
of  any  other  separate  accoimt 
established  in  the  future  by  the 
Company  (“Future  Accounts,”  together 
with  the  Separate  Accoimt, 

“Accounts”),  in  connection  with  the 
issuance  of  certain  group  variable 
annuity  contracts  that  are  substantially 
similar  in  all  material  respects  to  the 
Existing  Contracts  (“Future  Contracts,” 
together  with  Existing  Contracts, 
“Contracts”). 

FILING  DATE:  The  application  was  filed 
on  January  9, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 

'  See  Great-West  Life  S'  Annuity  Insurance 
Company,  et  al,  Inv.  Co.  Act  Rel.  No.  13998  Qune 
19, 1984)  (notice)  and  Inv.  Co.  Act  Rel.  No.  14038 
Only  17, 1984)  (order);  file  no.  812-5818. 
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p.m.  on  September  18, 1995,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Applicants,  c/o  Beverly  A.  Byrne, 
Assistant  Covmsel,  Great-West  Life  & 
Annuity  Insurance  Company,  Great- 
West  Life  Center,  8515  East  Orchard 
Road,  Englewood,  Colorado  80111. 

FOR  FURTtCR  INFORMATION  CONTACT: 

Kevin  M.  Kirchoff,  Senior  Counsel,  or 
Brenda  D.  Sneed,  Chief,  Office  of 
Insmrance  Products  (Division  of 
Investment  Management],  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicant’s  Representations 

1.  The  Comp£my  is  a  stock  life 
insurance  company  originally  organized 
imder  the  laws  of  the  State  of  Kansas  as 
the  National  Interment  Association.  In 
September  of  1990,  the  Company 
redomesticated  and  is  now  organized 
imder  the  laws  of  the  State  of  Colorado. 
The  Company,  a  wholly-owned 
subsidiary  of  Great-West  Life,  is 
licensed  to  sell  insurance  and  annuities, 
and  is  qualified  to  do  business  in  49 
states  and  the  District  of  Coliunbia. 

2.  The  Sepetrate  Accoimt  was 
established  by  the  Company  under  the 
laws  of  the  State  of  Kansas  on  November 
15, 1983.  As  a  result  of  the  Company’s 
redomestication  to  Colorado,  the 
Separate  Account  now  exists  pursuant 
to  Colorado  law. 

3.  Great-West  Life,  a  life  insmrance 
company  organized  imder  the  laws  of 
Canada,  is  the  principal  underwriter  of 
the  Existing  Contracts.  Great-West  Life 
is  registered  with  the  Commission  as  a 
broker-dealer  pursuant  to  the  Securities 
Exchange  Act  of  1934  (the  “1934  Act”) 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
The  Existing  Contracts  are  offered 
through  licensed  insurance  agents  of  the 
Company  who  are  registered 
representatives  of  either  Great-West  Life 
of  a  broker-dealer  registered  pursuant  to 
the  1934  Act  with  which  Great-West 
j'Jfe  has  entered  into  a  dealer  agreement. 

4.  The  Separate  Account  is  an 
investment  account  of  the  Compani' 


which  acts  as  a  funding  vehicle  for  the 
Existing  Contracts.  The  assets  of  the 
Separate  Accoimt  are  owned  by  the 
Company,  but  segregated  firom  the  other 
assets  of  the  Company,  and  the 
obligations  under  the  Existing  Contracts 
are  obligations  of  the  Company.  The 
income,  gains  and  losses  incurred  on 
the  assets  in  the  Separate  Account, 
whether  or  not  realized,  are  credited  to 
or  charged  against  the  Separate  Account 
without  regmd  to  other  income,  gains  or 
losses  of  the  Company. 

5.  The  Separate  Account  currently  has 
seventeen  investment  divisions 
(“Investment  Divisions”)  available  for 
the  purpose  of  investing  contributions 
(“Contributions”)  by,  or  pn  behalf  of, 
participants  in  the  group 
(“Psirticipants”)  received  under  the 
Existing  Contracts.  Each  Investment 
Division  invests  solely  in  a 
corresponding  portfolio  of  Maxim  Series 
Fund,  Inc.,  TCI  Portfolios,  Inc.  or 
Fidelity  Variable  Insurance  Products 
Fund,  each  of  which  has  a  different 
investment  objective. 

6.  The  Existing  Contracts  provide  that, 
prior  to  the  annuity  commencement 
date.  Contributions  can  accumulate  on  a 
variable  basis,  fixed  basis,  or  a 
combination  of  both.  Participants  of 
Existing  Contracts  allocate 
Contributions  to  the  Investment 
Divisions  of  their  choice.  The  value 
under  em  Existing  Contract  varies  with 
the  investment  performance  of  the 
applicable  Investment  Divisions  of  the 
Separate  Account.  Therefore,  the  oivner 
of  an  Existing  Contract,  rather  than  the 
Company,  assumes  the  risk  of 
investment  gain  or  loss  on  investments. 

7.  Participants  of  Existing  Contracts 
may  specify  the  date  on  wldch  they 
desire  aimuity  payments  to  begin,  and 
may  later  change  the  date  through  a 
written  request.  The  Existing  Contracts 
offer  several  aimuity  options  payable  on 
a  variable  basis,  a  fixed  basis,  or  a 
combination  of  both. 

8.  The  Existing  Contracts  provide  that 
the  Company  may  deduct  an  annual 
contract  maintenance  charge  of  not 
more  than  sixty  dollars  hrom  each 
Participant’s  account. 

9.  The  Company  currently  intends  to 
itself  pay  any  premium  tax  relating  to 
the  Existing  Contracts  that  is  levied  by 
any  governmental  entity,  but  has 
reserved  the  right  to  deduct  any  such 
tax  from  account  values  after  giving 
notice  to  all  Participants. 

10.  No  sales  charge  is  deducted  firom 
purchase  payments,  however,  a 
contingent  deferred  sales  charge 
(“CDSC”)  is  deducted  upon  total  or 
partial  surrender  of  an  Existing 
Contra»'t  other  than  ai  deatli  or 
annuitization.  In  some  circumstances  an 


amount  against  which  a  CDSC  is  not 
assessed  (“Free  Amount”)  applies.  The 
Free  Amount  applicable  to  a  given 
Existing  Contract  will  not  exceed  ten 
percent  of  the  Participant’s  aimuity 
account  value  on  December  31  of  tide 
prior  year.  All  distributions  in  excess  of 
an  applicable  Free  Amount  during  a 
calendar  year,  are  subject  to  a  CDSC. 

11.  The  amount  of  CDSC,  which  in  no 
event  will  exceed  8.5%,  is  as  follows; 

(1)  the  CDSC  equals  6%  of  the  amount 
distributed  in  excess  of  the  Free 
Amount  (though  the  cumulative  total  of 
all  such  charges  will  not  exceed  6%  of 
all  Contributions  made  within  72 
months  prior  to  the  date  of  the 
particular  distribution),  for:  (i)  Section 
401  (k)  retirement  plans  where  the 
employer  does  not  also  maintain  a 
Section  403(b)  or  Section  457  group 
contract  with  the  Company;  (ii)  Section 
401(a)  plans  where  the  employer  also 
maintains  a  Section  403(b)  group 
contract;  and  (iii)  Section  403(b) 
retirement  plans,  other  than  employer- 
sponsored  plans  issued  after  May  1, 
1992; 

(2)  For:  (i)  group  contracts  issued  in 
exchange  for  group  tax-sheltered 
aimuity  or  group  deferred  compensation 
annuity  contracts  of  Great-West  Life, 
and  (ii)  Section  457  group  contracts 
issued  prior  to  May  1988  and  not 
amended;  the  total  of  all  CDSCs  will  not 
exceed  (a)  6%  of  an  amount  equal  to  all 
Contributions  made  within  72  months 
prior  to  the  date  of  the  particular 
distribution,  plus  (b)  an  amount  which 
is  the  result  of  multiplying  the  amount 
Initially  applied  to  a  Participant  annuity 
account  fi^m  the  exchanged  contract  by 
an  appropriate  percentage,  or  an  amount 
equal  to  a  percentage  of  the  amount 
distributed  in  excess  of  the  Free 
Amount,  as  chosen  from  the  following 
chart: 


No.  of  years  of  coverage  of  the 
paiUcipant 

Percent¬ 

age 

Less  than  6 . 

6. 

At  least  5  but  less  than  10 . 

5. 

At  least  10  . 

4; 

and. 

(3)  For:  (i)  Section  403(b)  employer- 
sponsored  plans  issued  after  April  30, 
1992;  (ii)  Section  457  group  contracts 
issued  after  April  30, 1988;  (iii)  Section 
457  group  contracts  issued  prior  to  May 
1988  but  amended  to  incorporate  this 
provision;  and  (iv)  Section  401(a)  plans 
where  the  employer  also  maintains  a 
Section  457  group  contract;  the  CDSC 
on  amounts  distributed  in  excess  of  tiie 
Free  Amount  will  vary  based  on  the 
following  table 
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No.  of  years  of  participation  in 

Percent- 

the  separate  account 

age 

0-4 . 

5 

5-9 . 

4 

10-14  . 

3 

15  or  more . 

0 

12.  The  Company  assumes  mortality 
and  expense  risks  imder  the  Existing 
Contracts  because  of  its  contractual 
obligation  to  make  annuity  payments,  in 
the  case  of  a  life  annuity,  regardless  of 
how  long  an  annuitant  may  live.  The 
mortality  risk  is  the  risk  that,  upon 
selection  of  a  life  annuity  which  has  a 
life  contingency,  Eumuitants  will  live 
longer  than  the  Company’s  actuarial 
projections  indicate,  resulting  in  higher 
than  expected  annuity  payments.  The 
expense  risk  is  the  risk  that  actual 
administrative  expenses  involved  in 
administering  the  Existing  Contracts 
may  exceed  the  anticipated 
administrative  expenses. 

13.  As  compensation  for  assuming 
these  mortality  and  expense  risks,  the 
Company  assesses  a  daily  charge  at  an 
annual  effective  rate  of  1.25%  of  the  net 
asset  value  of  the  Separate  Account 
(“Mortality  and  Expense  Risk  Charge”). 

14.  When  the  accounts  derived  horn 
the  Mortality  and  Expense  Risk  Charge 
are  insufficient  to  cover  the  actual  costs 
resulting  fi'om  the  mortality  and 
expense  risk,  the  Company  bears  the 
costs  and  retdizes  a  loss.  When  the 
amoimts  derived  from  the  Mortality  and 
Expense  Risk  Charge  are  more  than 
sufficient,  the  excess  is  a  profit  that  is 
added  to  the  Company’s  surplus  and 
used  for  euiy  lawful  purpose,  including 
the  costs  of  distributing  the  Existing 
Contracts. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Pvusuant  to  Section  6(c)  of  the  1940 
Act  the  Commission  may,  by  order  upon 
application,  conditionally  or 
imconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  frnm  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  imdervvriter 
thereof  from  selling  periodic  payment 
plan  certificates  imless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 


deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
imderwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  booldceeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  previously  received 
exemptive  relief  (“Previous 
Exemption”)  pursuant  to  Section  6(c)  of 
the  1940  Act  exempting  them  from 
Sections  26(a)  and  27(c)(2)  of  the  1940 
Act  to  the  extent  necessary  to  permit  the 
deduction  of  the  Mortality  and  Expense 
Risk  Charge  frnm  the  assets  of  the 
Separate  Accoimt.^  Applicants  now 
request  an  amendment  to  the  Previous 
Exemption  to  permit  the  deduction  of 
the  Mortality  and  Expense  Risk  Charge 
from  the  assets  of  any  other  separate 
accoimt  established  in  the  future  by  the 
Company,  in  connection  with  the 
issuance  of  certain  variable  annuity 
group  contracts  that  are  substantially 
similar  in  all  material  respects  to  the 
Existing  Contracts.  Without  the 
requested  exemptive  relief.  Applicants 
would  have  to  request  and  obtain  such 
relief  for  each  Futvue  Accoimt  the 
Company  establishes  to  fund  Future 
Contracts.  Applicants  assert  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  imder  the  1940 
Act  that  have  not  been  addressed  by 
either  the  Previous  Exemption  or  the 
application  that  is  the  subject  of  this 
notice. 

4.  Applicants  assert  that  the  Mortality 
and  E^^ense  Risk  Charge  of  1.25%  is 
within  the  range  of  industry  practice  for 
comparable  annuity  products. 
Applicants  state  that  this  determination 
is  based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
guarantees,  guaranteed  annuity  rates 
and  the  markets  in  which  the  Contracts 
or  offered.  Applicants  undertake  to 
maintain  a  memorandum,  available  to 
the  Commission  upon  request,  outlining 
the  methodology  underlying  this 
representation. 

5.  Applicants  represent  that  Future 
Contract  will  provide  for  equal  or 
lower  Mortality  and  Expense  Risk 
Cheirge  than  the  Existing  Contracts.  The . 
amount  of  the  Mortality  and  Expense 
Risk  Charges  will  be  stated  in  each 


2  Great  West  Life  &  Annuity  Insurance  Company, 
et  a].,  Inv.  Co.  Rel.  No.  13998  (June  19, 1984] 
(notice)  and  Inv.  Co.  Act.  Rel.  No.  14038  (July  17, 
1984)  (order). 


Future  Contract,  and  will  be  guaranteed 
hot  to  increase. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-21755  Filed  8-31-95;  8:45  am] 
BILLMO  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[(Declaration  of  Disaster  Loan  Area  *2804)] 

Vermont;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  August  16, 1995, 
I  find  that  Caledonia,  Chittenden,  Essex, 
Lamoille,  Orleans,  and  Washington 
Counties  in  the  State  of  Vermont 
constitute  a  disaster  area  due  to 
damages  caused  by  excessive  rain  and 
flooding  on  August  4  through  6, 1995. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  October  16, 1995,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  16, 1996,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
Floor,  Niagara  Falls,  NY  14303  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Addison, 
Franklin,  Grand  Isle,  and  Orange  in  the 
State  of  Vermont;  Coos  and  Grafton  in 
New  Hampshire;  and  Clinton  and  Essex 
in  New  York. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere  . 

8.000 

Homeowners  without  credit 
available  elsewhere . 

4.000 

Businesses  with  credit  available 
elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 
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Percent 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere . 

7.125 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  avaiiabie  elsewhere  ..... 

4.000 

The  niunber  assigned  to  this  disaster 
for  physical  damage  is  280406.  For 
economic  injury  the  numbers  are 
860900  for  Vermont,  861000  for  New 
Hampshire,  and  861100  for  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  25, 1995. 

Bernard  KuUk, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  95-21704  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  802S-Ot-P 


SOaAL  SECURITY  ADMINISTRATION 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
will  reqtiire  submission  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  as  amended  (P.L.  104-13 
effective  October  1, 1995),  The 
Paperwork  Reduction  Act.  Since  the  last 
list  was  published  in  the  Federal 
Register  on  August  4, 1995,  the 
following  information  collections  have 
been  proposed  or  will  require  extension 
of  the  current  OMB  approvals. 

(Call  the  Reports  Clearance  Officer  on 
(410)  965—4142  for  a  copy  of  the  form(s) 
or  package(s),  or  write  to  her  at  the 
address  listed  after  the  information 
collections.) 

SSA  Reports  Clearance  Officer: 
Charlotte  S.  Whiteni^t. 

1.  Statement  by  School  Official  About 
Student’s  Attendance  and  Statement  to 
U.S.  Social  Seciuity  Administration  by 
School  Outside  the  U.S.  About 
Student’s  Attendance — 0960-0090.  The 
information  on  forms  SSA-1371  and 
SSA-1371FC  is  used  by  the  Social 
Security  Administration  to  determine  a 
student’s  alleged  full  time  attendance  at 
an  educational  institution  in  cases 
where  such  attendance  is  needed  for 
continued  entitlement  to  benefits.  The 
respondents  are  the  school  officials  who 
provide  the  information  on  these  forms. 

Number  of  Respondents:  5,000. 

Frequency  of  Response:  1. 

Average  Rumen  Per  Response:  10 
minutes. 


Estimated  Annual  Burden:  833  hours. 

2.  Report  of  Continuing  Disability 
Interview — 0960-0072.  The  information 
on  form  SSA— 454  is  vised  by  the  Social 
Security  Administration  to  determine 
whether  a  person  who  receives  Social 
Security  Disability  benefits  is  still 
imable  to  work  b^use  of  his/her 
disability.  It  will  be  used  to  make  a 
determination  as  to  whether  the 
Disability  benefits  should  continue  or 
terminate.  The  affected  public  will 
consist  of  approximately  300,000  Social 
Security  Disability  benefit  recipients. 

Number  of  Respondents:  300,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  150,000 
hours. 

3.  Medical  Report  (Individual  With 
Childhood  Impairment) — 0960-0102. 
The  information  on  form  SSA-3827  is 
used  by  the  Social  Security 
Administration  to  determine  if  an 
individual  with  a  childhood  impairment 
medically  qualifies  for  benefits  or 
pa)rments  vmder  the  provisions  of  the 
Social  Security  Act.  Without  this  data, 
SSA  would  not  by  able  to  properly 
evaluate  the  medical  aspects  of  an 
individual’s  claim  or  application.  The 
respondents  will  be  attending 
physicians/medical  sources. 

Number  of  Respondents:  12,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  6,000 
hours. 

4.  Agreement  to  Sell  Property — 0960- 
0127.  The  information  on  form  SSA- 
8060  is  used  by  the  Social  Security 
Administration  when  individuals  or 
couples  who  are  otherwise  eligible  for 
Supplemental  Security  Income  (SSI) 
benefits,  but  whose  resources  exceed  the 
allowable  limit,  may  receive  conditional 
payments  if  they  agree  to  dispose  of 
their  excess  nonliquid  resources  and 
make  repayment.  The  respondents  will 
be  applicants  for  and  recipients  of  SSI 
benefits. 

Number  of  Respondents:  20,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  3,333 
hours. 

5.  Application  for  Survivors 
Benefits — 0960-0062.  The  information 
on  form  SSA-24  is  used  by  the  Social 
Security  Administration  to  determine  if 
an  individual  who  is  filing  for  benefits 
fi'om  the  Department  of  Veterans  Affairs 
(DVA)  may  also  be  entitled  by  SSA.  The 
respondents  are  claimants  for  VA 
benefits. 


Number  of  Respondents:  3,200. 

Frequency  of  Response:  1. 

Avert^e  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  800  hours. 

6.  Modified  Benefit  Formula 
Questionnaire — 0960-0395.  The 
information  on  form  SSA-150  is  used 
by  the  Social  Security  Administration  to 
determine  the  correct  formula  to  be  used 
in  computing  the  Social  Security  benefit 
of  someone  who  also  receives  a  benefit 
fi'om  employment  not  covered  by  Social 
Security.  The  respondents  will  1^ 
people  who  are  entitled  to  both  types  of 
benefits. 

Number  of  Respondents:  90,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  8 
minutes. 

Estimated  Annual  Burden:  12,000 
hours. 

7.  Modified  Benefit  Formula 
Questionnaire,  Employer — 0960-0477. 
The  information  on  form  SSA-50  is 
used  by  the  Social  Security 
Administration  to  verify  the  claimant’s 
allegation  that  he  or  she  received  a 
pension  based  on  union-covered 
employment  after  1956.  It  also  shows 
whether  or  not  the  individual  became 
eligible  for  that  pension  before  1985. 

The  respondents  will  be  persons  who 
are  first  eligible  for  both  Social  Security 
benefits  and  a  pension  from  noncovered 
employment  after  1985. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

8.  Report  of  Student  Beneficiary 
About  to  Attain  Age  19 — 0960-0274. 

The  information  on  form  SSA-1390  is 
used  by  the  Social  Security 
Administration  to  determine  whether  a 
student  beneficiary  is  entitled  to 
benefits  for  the  month  of  attainment  of 
age  19  and  subsequent  months.  The 
respondents  will  be  student 
beneficiaries  about  to  attain  age  19. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  4,167 
hours. 

9.  Reconsideration  Disability  Report — 
0960-0144.  The  information  on  form 
SSA-3441  is  used  by  the  Social  Security 
Administration  to  determine  if  the 
claimant’s  medical  or  vocational 
situation  changed  after  the  initial 
disability  determination.  This  form  also 
elicits  additional  sources  of  medical  and 
vocational  evidence  which  were  not 
considered  in  the  initial  determination. 
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The  respondents  are  disability 
beneficiaries  who  request  a 
reconsideration. 

Number  of  Respondents:  400,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  200,000 
boms. 

Written  comments  emd 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  fi'om  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Charlotte  S.  Whitenight, 
6401  Seciuity  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency’s  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  August  23, 1995. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  95-21615  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  4190-29-P 


Notice  of  Meeting  of  the 
Representative  Payment  Advisory 
Committee 

Date  and  Time:  September  21, 1995, 
9:00  a.m.-9:00  p.m.;  September  22, 

1995,  9:00  a.m.-5:00  p.m. 

Place:  September  21, 1995,  9:00  a.m.- 
5:00  p.m.,  Harold  Washington  Social 
Security  Center,  600  West  Madison, 
Chicago,  IL  60661;  September  21, 1995, 
7:00  p.m.-9:00  p.m..  The  Ambassador 
West  Hotel,  1300  North  State  Parkway, 
Chicago,  IL  60610;  September  22, 1995, 
9:00  a.m.-5:00  p.m.,  Harold  Washington 
Social  Security  Center,  600  West 
Madison,  Chicago,  IL  60661. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  annoimces  the 
second  meeting  of  the  Representative 
Payment  Advisory  Committee.  The 
Committee  will  discuss  issues  related  to 
payee  selection,  payee  recruitment  and 
retention,  standards  for  payee 
performance  and  payee  oversight.  The 
Committee  will  focus  its  discussion  on 
standards  for  determining  beneficiary 
(in)capability. 


SSA  assiunes  that  adult  beneficiaries 
are  capable  and  develops  capability 
only  if  there  is  an  indication  that  the 
beneficiary  cannot  manage  or  direct  the 
management  of  benefits.  For 
beneficiaries  with  mental  impairments, 
SSA  develops  capability  only  if  there  is 
an  indication  that  the  beneficiary  may 
not  have  the  ability  to  reason  properly, 
is  disoriented,  has  seriously  impaired 
judgement  or  is  imable  to  communicate 
with  others.  For  beneficiaries  with 
physical  impairments,  SSA  develops 
capability  only  if  the  impairment  makes 
the  beneficiary  dependent  upon  others 
to  meet  daily  needs  and  to  make 
decisions.  If  the  beneficiary  can  direct 
the  management  of  benefits,  a  payee  is 
not  appointed. 

Acceptable  evidence  of  capability 
includes  legal,  medical  and  other 
evidence  that  describes  the  person’s 
ability  to  imderstand  the  value  of  money 
and  make  decisions  about  its  use.  Other 
evidence  is  usually  information  from 
people  close  to  the  beneficiary  who  are 
in  a  position  to  know  about  the 
beneficiary’s  abilities  through  day-to- 
day  contact.  Usual  sources  of  this 
information  include  the  beneficiary,  the 
beneficiary’s  custodian,  friends, 
relatives,  neighbors,  landlord,  and 
representatives  of  commimity  groups. 

Determinations  of  capability  are  made 
in  SSA  field  offices.  The  determination 
of  capability  is  relevant  only  for 
payment  of  SSA-administered  funds.  A 
determination  of  incapability  is 
reviewed  whenever  the  beneficiary 
requests  direct  receipt  of  payments.  SSA 
considers  making  a  determination  of 
incapability  when  it  reviews  a 
beneficiary’s  disability  status  or 
redetermines  his  or  her  eligibility  for 
SSI  payments. 

Agenda:  The  Committee  will  meet 
conunencing  at  9:00  a.m.  to  9:00  p.m.  on 
Thursday,  ^ptember  21, 1995,  with  a 
break  for  dinner,  and  from  9:00  a.m.  to 
5:00  p.m.  on  Friday  September  22, 1995. 
Agenda  items  for  both  days  will 
include,  but  not  be  limited  to,  a 
discussion  concerning  standards  for 
determining  beneficiary  (iu)capability. 
Oral  statements  on  this  issue  or  any 
issue  concerning  representative 
payment  policy  are  sought  from  the 
public  for  presentation  on  September 
21.  Presentations  will  be  limited  to  5 
minutes  per  public  speaker. 

Persons  interested  in  presenting  an 
oral  statement  should  submit  a  written 
request,  along  with  a  copy  of  their 
statement,  to  the  Social  Seciudty 
Administration,  Representative  Payment 
Advisory  Committee,  2-N-24 
Operations  Bmlding,  P.O.  Box  17763, 
Baltimore,  MD  21203-7763.  Requests 
should  contain  the  name,  address. 


telephone  munber  and  any  business  or 
professional  affiliation  of  the  person 
desiring  to  make  an  oral  statement. 
Groups  having  similar  interests  are 
requested  to  combine  their  comments 
and  present  them  through  a  single 
representative.  The  allocation  of  time 
may  be  adjusted  to  accommodate  the 
level  of  expressed  interest.  The 
Representative  Payment  Advisory 
Committee  will  notify  each  presenter  by 
mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
file  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement, 
may  sign  up  at  the  meeting  site  before 
noon  on  September  21.  These  persons 
will  be  allowed  to  present  their  oral 
statements  as  time  permits.  The 
Committee  also  welcomes  written 
comments.  They  may  be  sent  to  the 
Social  Security  Administration, 
Representative  Payment  Advisory 
Committee,  2-N-24  Operations 
Building,  P.O.  Box  17763,  Baltimore, 

MD  21203-7763. 

Records  are  being  kept  of  all 
Committee  proceedings,  and  will  be 
available  for  public  inspection  at  the 
office  of  the  Social  Security 
Administration,  Representative  Payment 
Advisory  Committee,  Room  2-N-24, 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235 
between  the  hoiurs  of  9:00  a.m.  and  4:00 
p.m.  on  regular  business  days.  Anyone 
requiring  information  regarding  the 
Committee  should  contact  the 
Representative  Payment  Advisory 
Committee  at  P.O.  Box  17763, 

Baltimore,  MD  21203-7763;  Telephone: 
(410)  966-4688;  FAX:  (410)  966-0980; 
Internet:  adcom@ssa.gov. 

Dated:  August  25, 1995. 

Reba  Andrew, 

Staff  Director,  Representative  Payment 
A  dvisory  Committee. 

IFR  Doc.  95-21752  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August 
18, 1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-95-393 
Date  filed:  August  11, 1995 
Parties:  Members  of  the  International 
Air  Transport  Association 
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Subject:  TC3  Telex  Mail  Voter  753 
Japan/Korea-Southeast  Asia 
Intermediate  class  fares 
Proposed  Effective  Date:  August  28, 

1995. 

Paulette  V.  Twine, 

Chief,  Documentary  Service  Division. 

(FR  Doc.  95-21819  Filed  8-31-95;  8:45  am] 
BIUMQ  CODE  4910-«^^ 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  August  18, 1995 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  fu^er 
proceedings. 

Docket  Number:  OST-95— 396 
Date  filed:  August  14, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  11, 1995 
Description:  Application  of  Baltia  Air 
Lines,  Inc.  (Baltia),  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  non-stop  between 
New  York,  New  York  and  St. 
Petersburg,  Russia. 

Docket  Number:  OST-95-403 
Date  filed:  August  15, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  12, 1995 
Description:  Application  of  Eagle  Jet 
charter,  Inc.  d/b/a  Eagle  Jet,  pursuant 
to  49  U.S.C.,  41102  and  Subpart  Q  of 
the  Regulations,  requests  authority  to 
engage  in  interstate  scheduled  air 
transportation  of  passengers,  property 
and  mail:  Between  a  place  in  (i)  a 
State,  territory,  or  possession  of  the 
United  States  and  a  place  in  the 
District  of  Columbia  or  another  State, 
territory  or  possession  of  the  United 
States;  (ii)  Hawaii  and  another  place 
in  Hawaii  through  the  airspace  over  a 
place  outside  Hawaii;  (iii)  the  District 


of  Columbia  and  another  place  in  the 
District  of  Columbia;  and  (iv)  a 
territory  or  possession  of  the  United 
States  and  another  place  in  the  same 
territory  or  possession. 

Docket  Number:  OST-95-408 
Date  fifed:  August  16, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  13, 1995 
Description:  Application  of  Nashville 
Air,  Inc.,  pursuant  to  49  U.S.C. 

Section  41102  and  Subpart  Q  of  the 
Regulations,  requests  issuance  of  a 
certificate  of  public  convenience  and 
necessity  so  as  to  authorize  Nashville 
Air  to  provide  scheduled  interstate  air 
transportation  of  persons,  property 
and  mail  between  various  points  in 
the  United  States. 

Docket  Number:  OST-95— 412 
Date  filed:  August  17, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  14, 1995 
Description:  Application  of  North  East 
Cargo  Airlines,  pursuant  to  49  U.S.C. 
Section  41301  and  Part  211  of  the 
Economic  Regulations,  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
foreign  air  carrier  permit  authorizing 
it  to  engage  in  charter  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in  the 
Russian  Federation  and  a  point  or 
points  in  the  United  States. 

Docket  Number:  OST-95— 415 
Date  filed:  August  17, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  14, 1995 
Description:  Application  of  Polar  Air 
Cargo,  Inc.,  piirsuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  an 
amendment  to  its  certificate  of  public 
convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
foreign  air  transportation  of  property 
and  mail  between  the  U.S.  on  the  one 
hand  and  the  covmtries  listed  in  this 
application.  Polar  Air  also  requests 
that  it  be  permitted  to  integrate 
service  to  these  newly  authorized 
points  with  service  to  other  points  for 
which  it  holds  outstanding  certificate 
authority,  to  the  extent  consistent 
with  all  applicable  international 
agreements.  Furthermore,  Polar  Air 
requests  that  the  Department  allow  it 
to  integrate  the  exemption  authority 
issued  by  Order  95-3-30  with  its 
certificate  authority  as  amended  by 
the  addition  of  these  new  countries. 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  g5-.21820  Filed  8-31-95;  8:45  am] 
BILLMO  CODE  4eiO-62-P 


Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Pn^ram,  Greater  Rockford  Airport, 
Rockford,  IL 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Greater 
Roc^ord  Airport  Authority  for  Greater 
Rockford  Airport  under  the  provisions 
of  title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Pub.  L. 
96-193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  January  31, 1995,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Greater  Ro^ord 
Airport  Authority  imder  part  150  were 
in  compliance  with  applicable 
requirements.  On  July  26, 1995,  the 
Associate  Administrator  for  Airports 
approved  the  Greater  Rockford  Airport 
noise  compatibility  program.  This  noise 
compatibility  program  is  an  updated 
version  of  a  noise  compatibility  program 
FAA  approved  on  March  23, 1990.  The 
Greater  Rockford  Airport  Authority’s 
recommended  program  consists  of 
twenty-nine  measures  including  the 
withdrawal  of  six  measiuas  previously 
approved.  Of  the  twenty-three 
remaining,  twelve  are  listed  as  Noise 
Abatement  Measures,  eight  are  listed  as 
Land  Use  Management  Measures  and 
three  listed  as  C5Uier  Implementation 
Measures.  The  FAA  has  approved  all 
twenty-three  measures. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Greater  Rockford 
Airport  Noise  Compatibility  Program  is 
July  26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Wishy,  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  CHI-ADO-640.8,  2300 
East  Devon  Avenue,  Des  Plaines, 

Illinois,  60018,  (708)  294-7524. 
SUPPLEMENTARY  INFORMATION:  This 
notice  aimoimces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Greater 
Roddord  Airport,  effective  July  26, 

1995. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
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operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

&ich  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measiires  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  follovying  determinations: 

a.  The  NCP  was  developed  in 
accordance  with  the  provisions  and 
procedxues  of  FAR  Part  150; 

b.  Program  measvures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  armmd  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  wovdd  not  create 
an  imdue  burden  on  interstate  or  foreign 
commerce,  vmjustly  discriminate  against 
types  or  classes  or  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibihty  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 

Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 


measures  covered  by  the  program  are 
eligible  for  grant-in-aid  fundffig  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Chicago  Airports 
District  Office  in  Des  Plaines.  Illinois. 

The  Greater  Rockford  Airport 
Authority  submitted  to  the  FAA  on  May 
3, 1994  noise  exposure  maps, 
descriptions  and  other  docvunentation. 
This  documentation  was  produced 
during  the  Airport  Noise  Compatibility 
Planning  (Part  150)  Study  at  Greater 
Rockford  Airport  ^m  February  1993 
through  May  1994.  The  noise 
compatibility  program  is  an  updated 
version  of  a  noise  compatibility  program 
FAA  approved  on  Mai^  23, 1990.  The 
Greater  Rockford  Airport  noise  exposvure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  January  31. 1995. 

Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
February  23, 1995. 

The  Greater  Rockford  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jiuisdictions 
from  the  date  of  study  completion  to  the 
year  1998.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  January  31, 1995  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
twenty-three  proposed  measures  for 
noise  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  tberefore,  was 
approv^  by  the  Associate 
Administrator  for  Airports  effective  July 
26. 1995. 

Twelve  of  the  twenty-three  measures 
submitted  eire  listed  as  “Noise 
Abatement  Measiures”.  Most  of  these 
noise  abatement  measiues  were 
designed  to  alter  flight  tracks  and  all 
were  approved.  Eight  of  the  twenty- 
three  measures  submitted  are  listed  as 
“Land  Use  Management  Measures”,  of 
which  all  were  approved.  Of  these  eight 
land  use  measures,  four  are  preventive 
measures  including  such  things  as  noise 
overlay  zoning  recommendations, 
discouraging  incompatible  development 


in  areas  impacted  by  aircraft  noise 
expostue  of  65  DNL  and  higher, 
adopting  the  Part  150  NCP  as  a 
comprehensive  plan  element  and 
adopting  guidelines  for  discretionary 
review,  l^e  remaining  land  use 
management  measures  are  corrective 
measiues  such  as  acquisition  of  noise 
impacted  homes,  acquisition  of 
development  and  overflight  rights, 
creation  of  a  noise  buffer,  and  options 
of  voluntary  sale.  Finally,  three 
measures,  “Other  Implementation 
Measures”  dealing  with  continuing 
planning  were  also  approved  outright. 
These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  July  26, 1995.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  documents  which 
comprised  the  submittal  to  FAA  are 
available  for  review  at  the  following 
locations: 

Airport  Manager’s  Office,  Greater 
Rockford  Airport  Authority,  3600 
Airport  Drive,  Rockford,  Illinois 
61125-0063 

Illinois  Department  of  Transportation, 
Division  of  Aeronautics,  Ctee 
Langhome  Drive,  Capitol  Airport, 
Springfield,  Illinois 
Federal  Aviation  Administration, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois  60018 

Questions  may  be  directed  to  the 
individual  nam^  above  imder  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Des  Pleines,  Illinois  on  August 
21. 1995. 

Louis  H.  Yates, 

Manager,  Chicago  Airports  District  Office 
FAA,  Great  Lakes  Region. 

(FR  Doc.  95-21818  Filed  8-31-95;  8:45  am] 
BILUNQ  COD6  4910-13-M 


RTCA,  Inc.;  Joint  RTCA  Special 
Committee  180  and  EUROCAE 
Working  Group  46  Meeting;  Design 
Assurance  Guidance  for  Airborne 
Electronic  Hardware 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  for  a  joint  R'TCA  Special 
Conunittee  180  and  EURfXlAE  Working 
Group  46  meeting  to  be  held  September 
19-21, 1995,  starting  at  8:30  a.m.  on 
September  19.  (On  subsequent  days, 
meeting  begins  at  8:00  a.m.).  The 
meeting  will  be  held  at  EUROCAE,  17 
rue  Hamelin,  Paris,  France. 

The  agenda  will  ^  as  follows:  (1) 
Chairman’s  Introductory  Remarks;  (2) 
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Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  June  20-22  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Consensus  Items;  (6)  Review  Status  of 
Action  Items;  (7)  Review  Issue  Logs;  (8) 
Joint  Team  Status  Reports;  (9)  Joint 
Team  Assignments  and  Objectives;  (10) 
Adjovun  to  Joint  Team  Sessions;  (11) 

Joint  Team  Reports;  (12)  Other  Business; 
(13)  Agenda  for  Next  Meeting;  (14)  Date 
and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  av€ulability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to.  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  28, 
1995. 

Jani&  L.  Peters, 

Designated  Official. 

(FR  Doc.  95-21817  Filed  8-31-95;  8:45  am] 
BHAJNQ  CODE  4810-13-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  24, 1995. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperworl: 
Reduction  Act  of  1980,  Public  Law  96- 
511. 'Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  Usted.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  Usted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0534 
Form  Number:  IRS  Form  5303 
Type  of  Review:  Resubmission 
Title:  AppUcation  for  Determination  for 
CoUectively  Bargained  Plan 
Description:  IRS  uses  Form  5303  to  get 
information  needed  about  the 
finances  and  operation  of  employee 
benefit  plans  set  up  by  employers 
imder  a  collective  bargaining 


agreement.  The  information  obtained 
on  Form  5303  is  used  to  make  a 
determination  on  whether  the  plan 
meets  the  requirements  to  qualify 
iinder  section  401(a)  and  whether  the 
related  trust  quaUfies  for  exemption 
under  section  501(a)  of  the  Code. 
Respondents:  Business  or  other  for- 
profit,  Individufds  or  households 
Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 22  hr.,  14  min. 
Learning  about  the  law  or  the  form — 

3  hr.,  35  min. 

Preparing  the  form — 6  hr.,  54  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 48  min. 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  83,825  hours 
Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-21723  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  4830-01-P 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treastuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasxuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  early  to 
mid-September,  tbe  Department  of 
Treasury  is  requesting  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  of  this  information 
collection  by  September  5, 1995.  To 
obtain  a  copy  of  this  survey,  please 
write  to  the  IRS  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 


Project  Number:  PC:V  95-013-G 
Type  of  Review:  Revision 
Title:  (^503/CP504  Customer  Opinion 
Survey 

Description:  Ehiring  the  month  of  June 
1995,  the  “Ensuring  Compliance  Core 
Business  System  Sub-Process” 
initiated  a  collection  notice  test  for 
paragraphs  CP503,  Third  Notice  and 
CP504,  Fourth/Final  Notice. 
Philadelphia,  Austin  and  Fresno 
Service  Centers  participated  in  the 
test.  The  original  three-  or  four-page 
notices  were  revised  to  a  one-page 
notice  resembling  a  credit  card  bill. 
The  CP503  had  one  revised  format 
while  the  CP504  had  multiple  revised 
formats.  The  survey  will  be  conducted 
with  a  group  of  taxpayers  who  have 
been  sent  the  old  notice  and  group  of 
taxpayers  who  have  been  sent  the 
revised  notice.  The  results  of  each 
group  will  be  compared  to  determine 
the  effect  the  revised  notice  had  on 
customer  satisfaction  and  reducing 
burden.  In  addition,  the  results  of  the 
survey  will  be  used  as  input  for  future 
revisions  of  these  notices. 
Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  440 
Estimated  Burden  Hours  Per 
Respondent:  5  minutes 
Frequency  of  Response:  Other 
Estimated  Total  Reporting  Burden f  37 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Simderhauf,  (202) 
395—7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-21724  Filed  8-31-95;  8:45  am] 
BILUNQ  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  ffie 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  Usted  and  to  the  Treasury 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Notices 


45769 


Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0200 
Form  Number:  IRS  Form  5307 
Type  of  Review:  Resubmission 
Title:  Application  for  Determination  for 
Adopters  of  Master  or  Prototype, 
Regional  Prototype  or  Volume 
Submitter  Plans 

Description:  This  form  is  filed  by 
employers  or  plan  administrators  who 
have  adopted  a  master  or  prototype 
plan  approved  by  the  IRS  National 
Office  or  a  regional  prototype  plan 
approved  by  the  IRS  District  Director 
to  obtain  a  ruling  that  the  plan 
adopted  is  qualified  under  Internal 
Revenue  Code  (IRC)  sections  401(a) 
and  501(a).  It  may  not  be  used  to 
request  a  letter  for  a  multiple 
employer  plan. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  39,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 10  hr.,  46  min. 
Learning  aoout  the  law  or  the  form — 
5  hr.,  58  min. 

Preparing  the  form — 9  hr.,  12  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 48  min. 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  769,470  hours 
Clearance  O^cer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-21725  Filed  8-31-95;  8:45  am) 
BILLING  CODE  4830-01-l> 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Ihiblic  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0144 
Form  Number:  CF  301  and  CF  5297 
Type  of  Review:  Extension 
Title:  Customs  Bond  Structme 
Description:  The  CF  301  is  used  for  the 
revenue  and  to  ensure  compliance 
with  the  laws,  regulations  and 
instructions.  Bonds  are  authorized 
and  required  by  law,  regulation  or 
instruction  and  are  used  as  security 
for  various  types  of  Customs 
transactions. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 
Not-for-profit  institutions 
Estimated  Number  of  Respondents: 
590,250 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

147,563  hours 
OMB  Number:  1515^192 
Form  Number:  None 
Type  of  Review:  Extension 
Title:  United  States/Israel  Free  Trade 
Agreement 

Description:  This  information  collection 
is  needed  for  Customs  to  determine  if 
the  imported  merchandise  should  be 
granted  a  duty-free  treatment. 
Respondents  will  be  importers  and 
exporters. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households 
Estimated  Number  of  Respondents: 
5,550 

Estimated  Burden  Hours  Per 
Respondent:  “WJ  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
7,505  hours 

Clearance  Officer:  Norman  Waits  (202) 
927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426, 1301 
Constitution  Avenue  NW., 
Washington,  DC  20229 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  95-21721  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE:  4820-02-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Department  of  Treasviry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Ofiicer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Cleeirance  Officer,  Department  of  the 
Treasiiry,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0817 
Regulation  ID  Number:  EE-28-78  Final 
Type  of  Review:  Extension 
Title:  Inspection  of  Applications  for  Tax 
Exemption  and  Applications  for 
IDetermination  Letters  for  Pension  and 
Other  Plans 

Description:  Internal  Revenue  Code 
(IRC)  section  6104  requires 
applications  for  tax  exempt  status, 
annual  reports  of  private  foimdations, 
and  certain  portions  of  returns  to  be 
open  for  Public  inspection.  Some 
information  may  be  withheld  from 
disclosure.  IRS  needs  information  to 
comply  with  requests  for  public 
inspection  of  the  above-named 
documents. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 
Not-for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government 

Estimated  Number  of  Respondents: 
51,070 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
12,018  hours 

OMB  Number:  1545-1027 
Form  Number:  IRS  Form  1120-PC 
Type  of  Review:  Revision 
Title:  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax 
Return 

Description:  Property  and  casualty 
insurance  companies  are  requi^  to 
file  an  annual  return  of  income  and 
pay  the  tax  due.  The  data  is  used  to 
insure  that  companies  have  correctly 
report  income  and  paid  the  correct 
tax. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,200 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 104  hr.,  32  min. 
Learning  about  the  law  or  the  form — 

35  hr.,  52  min. 

Preparing  the  form — 57  hr.,  46  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 5  hr.,  22  min 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  447,722  hours 
OMB  Number:  1545-1174 
Form  Number:  IRS  Forms  6747  and 
6747A 

Type  of  Review:  Extension 
Title:  Order  for  Reproduction  Proofs 
(6747);  and  Order  for  Reader  List 
Program  (6747 A) 

Description:  Mailing  list  allows 
customers  to  purchase  reproduction 
proofs  of  Tax  Forms.  It  allows  them  to 
have  the  forms  as  soon  as  they 
become  available. 

Respondents:  Business  or  other  for- 
profit.  Federal  Government,  State, 
Local  or  Tribal  Government 
Estimated  Number  of  Respondents: 

1,342 

Estimated  Burden  Hours  Per 
Respondent: 

Form  6747 — 15  minutes 
Form  6747A — 3  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden:  307 
hours 

OMB  Number:  1545-1378 
Regulation  ID  Number:  PS-04-89  Final 
Type  of  Review:  Extension 
Title:  Disposition  of  an  Interest  in  a 
Nuclear  Power  Plant 
Description:  The  regulations  require  that 
certain  information  be  submitted  as 
part  of  a  request  for  a  revised 
schedule  of  ruling  amounts.  The 
regulations  also  require  certain 
taxpayers  to  file  a  request  for  a  revised 
schedule  of  ruling  amoimts. 
Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  52 
Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  125 
home 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  95-21722  Filed  8-31-95;  8:45  am) 
BILLING  CODE  483O-01-P 


Office  of  Thrift  Supervision 

Pubiic  information  Coiiection 
Requirements  Submitted  to  OMB  for 
Review 

August  22, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0051 
Form  Number:  Not  Applicable 
Type  of  Review:  Extension 
Title:  Application  for  Management 
Interlock 

Description:  12  CFR  Part  563f  prohibits 
a  management  official  of  a  depository 
institution  fi'om  also  serving  as  a 
management  official  of  another 
depository  institution  if  the  two 
organizations  are  not  affiliated  €uid  are 
very  large  or  located  in  the  same  local 
area.  Interlocking  relationships  are 
permitted  in  some  circrunstances  with 
OTS  approval  under  section  563f.4. 
Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 
Estimated  Number  of  Respondents:  8 
Estimated  Burden  Hours  Per 
Respondents:  4  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year 
Estimated  Total  Burden:  32  Hrs. 
Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,* New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Catherine  C.  M.  Ted, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  95-21715  Filed  8-31-95;  8:45  am] 
BILLING  CODE  6720-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  22, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 


Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street 
NW.,  Washffigton,  DC  20552. 

OMB  Number:  1550-0050 
Form  Number:  Not  Applicable 
Type  of  Review:  Extension 
Title:  Applications  to  Issue  Mutual 
Capital  Certificates 
Description:  OTS  regulations  require 
that  any  insured  mutual  institution 
that  wants  to  issue  mutual  capital 
certificates  obtmn  OTS  approval. 
Approval  may  not  be  granted  unless 
the  proposed  issuance  of  the  mutual 
capital  certificates  are  in  the  form  and 
manner  prescribed  by  12  CFR  Section 
563.74. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 
Estimated  Number  of  Respondents:  2 
Estimated  Burden  Hours  Per 
Respondents:  6  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year 
Estimated  Total  Burden:  12  Avg.  Hrs. 
Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street  NW., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC. 
20503. 

Catherine  C.  M.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  95-21711  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  B72(M)1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  22, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Cleeirance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0061. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension. 

Title:  Outside  Borrowings. 
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Description:  I'his  information  is 
collected  only  from  those  institutions 
that  do  not  meet  capital  requirements. 
The  institutions  must  give  the  OTS  10 
days  notice  before  mal^g  long-term 
borrowings.  OTS  uses  the  information  to 
monitor  the  safety  and  soimdness  of  the 
institutions. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 

10. 

Estimated  Burden  Hours  Per 
Respondents:  4  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year. 

Estimated  Total  Burden:  40  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Catherine  C.  M.  Ted, 

Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  95-21709  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  S720-01-l> 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  EKD  20552. 

OMB  Number:  1550-0016. 

Form  Number:  OTS  Form  1588. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Title:  Merger  Application. 

Description:  The  Bank  Merger  Act  and 
OTS  merger  regulations  require  thrifts 
that  propose  to  combine  with  either 
another  thrift  or  insured  depository 
institution  to  obtain  written  approval 
from  the  OTS. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 

94. 

Estimated  Burden  Hours  Per 
Respondents:  36  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year. 


Estimated  Total  Burden:  3,384  Hrs. 
Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395—7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Catherine  C  M.  Ted, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  95-21710  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  ETZO-OI-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following  * 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0032. 

Form  Number:  OTS  Forms  1173, 

1393,  and  1606. 

Type  of  Review:  Revision  of  an 
approved  collection. 

Title:  Change  of  Control  Notices. 

Description:  12  CFR  Part  574  contains 
the  filing  requirements  for  change  of 
control  applications.  Section  1817(j)  of 
the  Federal  Deposit  Insurance  Act 
requires  a  notice  be  filed  with  the  OTS 
when  an  institution  imdergoes  a  change 
of  control. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
53. 

Estimated  Burden  Hours  Per 
Respondents:  117  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year. 

Estimated  Total  Burden:  6,190  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW,, 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395—7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Catherine  C  M .  Ted, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  95-21712  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  •72(M>1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  22, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  tmder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision.  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0053. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension. 

Title:  Applications  Filing  Fees. 

Description:  12  CFR  Section  502.3 
requires  that  fees  accompany  certain 
applications,  filings,  notices  and 
requests  by  the  industry. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
3,625. 

Estimated  Burden  Hours  Per 
Respondents:  .036  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year, 

Estimated  Total  Burden:  130  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Catherine  C  M.  Ted, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  95-21713  Filed  8-31-95;  8:45  am) 
BILLING  CODE  e720-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
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clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s]  may  be 
obtain^  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0056. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension. 

Title:  Identification  requirements  for 
Filings. 

Description:  12  CFR  Section  516.1 
contains  the  OTS  application  filing 
procedures.  Three  copies  of  applications 
must  be  filed  with  the  appropriate  OTS 
Regional  Office.  Certain  applications 
require  more  than  three  copies  because 
the  application  raises  a  significant  issue 
of  law  or  policy  or  because  other 
agencies  have  statutory  oversight  over 
the  application. 

Respondents:  Savings  and  Loem 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
3,625. 

»  Estimated  Burden  Hours  Per 
Respondents:  .165  Hrs.  Avg. 

Frequency  of  Response:  1  per  Year. 

Estimated  Total  Burden:  598  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Catherine  C.  M.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  95-21714  Filed  8-31-95;  8:45  am) 

BI  LUNG  CODE  6720-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collections  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Number:  2900-0059 


Title  and  Form  Number:  Statement  of 
Person  Claiming  to  Have  Stood  in 
Relation  of  Parent,  VA  Form  21-524. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  is  used  to 
secure  information  about  the  relation  of 
a  claimant  to  the  veteran. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  hom«. 

Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents:  v 
2,000  respondents. 

ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Trish  Fineran, 
Veterans  Benefits  Administration 
(20M30),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-6886. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA’s  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Builcfing,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  by  October  25, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045 A4), 
(202) 565-4412. 

Dated:  August  24, 1995. 

By  direction  of  the  Secretary 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  95-21718  Filed  8-31-95;  8:45  am) 
BILLING  CODE  8320-01-M 


Advisory  Committee  on  Prosthetics 
and  SpeciaFDisabilities  Programs; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
September  14  and  15, 1995.  This 
meeting  will  be  a  field  meeting 
conducted  at  the  VA  Medical  Center, 
Palo  Alto,  California.  The  purpose  of  the 
meeting  is  to  provide  the  Committee  a 
first  hand  opportunity  to  review  the 
provision,  coordination,  and  operational 
capabilities  of  the  special  disability 
programs  in  the  VA  system.  For  this 
pmpose,  the  Committee  will  tour  the 
Medical  Center  and  engage  in 
discussions  with  VA  service  providers. 


The  meeting  on  September  14  will 
begin  at  8:30  a.m.  and  conclude  at  4 
p.m.  The  day’s  agenda  will  consist  of 
tours  and  lectures  relating  to  the  special 
disability  programs.  The  meeting  on 
Septeml^r  15  will  begin  at  8:30  a.m. 
with  a  continuation  of  tours  and 
lectmres  and  conclude  at  approximately 
3  p.m.  with  an  executive  meeting 
regarding  a  review  of  findings, 
conclusions,  and  future  meeting  plans. 

Anyone  having  questions  concerning 
the  meeting  may  contact  Kathy 
Pessagno,  Administrative  Officer, 
Prosthetic  and  Sensory  Aids  Service, 
Department  of  Veterans  Affairs  Central 
Office  at  (202)  565-7296. 

Dated:  August  25, 1995. 

He]rward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  95-21720  Filed  8-31-95;  8:45  am] 
BILUNG  CODE  8320-01-M 


Advisory  Committee  on  the 
Readjustment  of  Vietnam  and  Other 
War  Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92—463 
that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Vietnam  and  Other  War  Veterans  will  be 
held  September  14  and  15, 1995,  This 
is  a  regularly  scheduled  meeting  for  the 
purpose  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee  work 
in  progress  and  to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at  the 
American  Legion,  Washington  Office, 
1608  K  Street,  NW.,  Washington,  DC. 
The  meeting  on  both  days  will 
commence  at  8:30  a.m.  and  adjourn  at 
4:30  p.m. 

The  agenda  for  September  14  will 
begin  with  a  review  of  Committee 
special  projects  and  reports.  The  first 
day’s  agenda  will  also  cover  a  review  of 
the  Readjustment  Coimseling  Service 
Vet  Centers  and  VA  medical  center 
PTSD  services  in  the  context  of  the 
reorganization  of  Veterans  Health 
Administration  (VHA). 

On  September  15  the  Committee  will 
review  the  programs  and  activities  of 
VA’s  Center  for  Minority  Veterans  and 
VHA’s  Women  Veterans  Health 
Program.  The  second  day’s  agenda  will 
also  consist  of  a  pl£mning  meeting  to 
identify  topics  and  objectives  for  the 
coming  year. 

Both  day’s  meeting  will  be  open  to  the 
public  up  to  the  meeting  capacity  of  the 
room.  Due  to  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Alfonso  R. 
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Batres,  Ph.D.,  M.S.S.W.,  Director, 
Readjustment  Coimseling  Service, 
Department  of  Veterans  Affairs  (phone 
number:  202-565—7554). 

Dated:  September  17, 1995. 

By  Direction  of  the  Secretary. 

He3rward  Bannister, 

Committee  Management  Officer. 

IFR  Doc.  95-21866  Filed  8-31-95;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  August  29, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Instuance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Recommendation  regarding  the  liquidation 
of  a  depository  institution’s  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandiun  re: 

CrossLand  Savings,  FSB  New  York  City 
(Brooklyn),  New  York 
and 

First  New  York  Bank  for  Business  New 
York  City  (Manhattan),  New  York  (Case 
No.  550-03549-95-BOD) 

Matters  relating  to  the  Corporation’s 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  John  F.  Downey,  acting  in 
the  place  and  stead  of  Director  Jonathan 
L.  Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by  Ms. 
Susan  F.  Krause,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days’ 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(9)(B), 
and  (c)(10)  of  the  “Government  in  the 
Sunshine  Act”  (5  U.S.C.  552b  (c)(2), 
(c)(4),  (c)(6),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  August  29, 1995. 


Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  95-21966  Filed  6-30-95;  2:25  pm] 
BiUJNQ  CODE  6n4-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  DATE:  9:00  a.m.,  'Tuesday, 
September  12, 1995. 

PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  DC  20006. 
STATUS:  The  entire  meeting  on  Tuesday, 
September  12, 1995  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

A.  Dividends 

B.  Proposal  to  Clarify  Decisions  Made  by  the 

Board  of  Directors  of  the  Office  of 
Finance 
C  Membership 

D.  Repeal  of  Finance  Board  Director 

Eligibility  Reporting  Requirements 

E.  Affordable  Housing  Program  Advisory 

Councils 

F.  Affordable  Housing  Program:  AHP 

Applications 

G.  Review  of  the  FHLBank  of  San  Francisco’s 

AHP/QP  Policy  Changes 

H.  Termination  of  Long-Term  Advances  for 

Failure  to  Meet  Community  Support 
Program  Requirements 

I.  Homeownership  Set-Aside:  Final 

Regulation 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 

Rita  I.  Fair, 

Managing  Director. 

[FR  Doc.  95-21890  Filed  8-30-95;  10:24  am] 
BILLING  CODE  672S-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  6, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  30, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-21892  Filed  8-30-95;  10:25  am] 
BILUNQ  CODE  e^O-OI-P 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  'The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  September  9, 1995.  The 
meeting  will  commence  at  9:00  a.m. 

PLACE:  Legal  Services  Corporation,  750 
1st  Street,  N.E.,  11th  Floor,  Board  Room, 
Washington,  D.C.  20002,  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Continued  Consideration  of  Proposed 
Regulation  Regarding  the  Competition 
Initiative,  If  Necessary. 

3.  Consider  and  Act  on  Proposed 
Regulation  Regarding  Cases  Involving  Drug- 
Related  Evictions. 

4.  Consider  and  Act  on  Proposed  Changes 
to  part  1617  of  the  Corporation’s  Regulations 
Regarding  Class  Action  Litigation. 

5.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  August  30, 1995. 

Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  95-21967  Filed  8-30-95;  3:02  pm] 
BILUNQ  CODE  7050-01-M 
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LEGAL  SERVICES  CORPORATION  BOARD  OF  . 
DIRECTORS 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  DeUvery  of  Legal 
Siervices  Committee  will  meet  on 
September  9, 1995.  The  meeting  will 
commence  at  1:30  p.m. 

PLACE:  Legal  Services  Corporation,  750 
1st  Street,  N.E.,  11th  Floor,  Board  Room, 
Washington,  D.C.  20002,  (202)  332- 
8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Opm  Session 

1.  Approval  of  Agenda 

2.  Consider  and  Act  on  Report  on  the 

Competition  Initiative 
a.  Consider  and  Act  on  Proposed  Request 
for  Proposals  for  the  Competition  of 
Corporation  Grants 

3.  Report  on  Other  Activities  of  the  Offices 

of  Program  Support,  and  Program 
Evaluation,  Analysis,  and  Review 

4.  Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impaimients. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  August  30, 1995. 

Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  95-21968  Filed  8-30-95;  3:02  pm] 
BILUNQ  CODE  7060-01-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Finance  Committee  Meeting 
TIME  AND  date:  The  Legal  Services 
Corporation  Board  of  Directors  Finance 


Committee  will  meet  on  September  10, 
1995.  The  meeting  will  commence  at 
9:00  a.m. 

PLACE:  Legal  Services  Corporation,  750 
1st  Street,  N.E.,  the  Board  Room, 
Washington,  D.C.  20002,  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  Jime  23, 1995 
Meeting. 

3.  Consideration  and  Review  of  Budget  and 
Expenses  for  the  Period  Ending  )uly  31, 1995. 

4.  Consider  and  Act  on  Proposed  Revisions 
to  the  Corporation’s  Fiscal  Year  1995 
Consolidated  Operating  Budget. 

5.  Consideration  of  Proposed  Fiscal  Year 
1996  Consolidated  Operating  Budget. 

6.  Consider  and  Act  on  Proposed  Audit 
Guide  for  LSC  Grantees. 

7.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing  - 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  33&  8800. 

Date  Issued:  August  30, 1995. 

Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  95-21970  Filed  8-30-95;  3:02  pm] 
BILUNO  CODE  TOSO-OI-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
and  Provision  for  the  Delivery  of  Legal 
Services,  Committee  Joint  Meeting 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  emd  Regulations  Committee 
and  Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  jointly  on 


September  8, 1995.  The  meeting  will 
commence  at  9:00  a.m. 

PLACE:  Legal  Services  Corporation,  750 
1st  Street,  NE.,  Board  Room, 
Washington,  DC  20002,  (202)  336-8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  May  11, 1995  Operations 
and  Regulations  Committee  Meeting  Draft 
Minutes. 

3.  Approval  of  March  17, 1995  Joint 
Operations  and  Regulations  and  Provision’s 
Committees’  Meeting  Draft  Minutes. 
(Reconsideration  hy  Provision’s  Committee) 

4.  Approval  May  12, 1995  Provision’s 
Committee  Meeting  Draft  Minutes. 

5.  Consider  and  Act  on  Proposed 
Regulation  on  Grantee  Timekeeping 
Requirements. 

6.  Consider  and  Act  on  Proposed 
Regulation  Regarding  the  Competition 
Initiative.^ 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hea^mg 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  August  30, 1995. 

Patricia  D.  Batie, 

Corporate  Secretary. 

(FR  Doc.  95-21969  Filed  8-30-95;  3:02  pm] 
BILUNQ  CODE  70SO-01-M 


>  Should  the  committees  not  conclude  their  joint 
consideration  of  the  proposed  regulation  regarding 
the  competition  initiative,  it  will  be  continued  at 
the  beginning  of  the  Operations  and  Regulations 
Committee’s  September  9, 1995  meeting. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents^  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerxry  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

Correction 

In  notice  document  95-20122 
beginning  on  page  42596  in  the  issue  of 
Wednesday,  August  16, 1995,  make  the 
following  correction: 


On  page  42616,  in  the  first  column, 
under  '‘Consumers  Power  Company, 
Docket  No.  50-155,  Big  Rock  Point 
Plant,  Charlevoix  Coimty,  Michigan”  in 
the  15th  line,  "Amendment  No.:  16” 
should  read  "Amendment  No.:  116”. 

BILUNQ  CODE  1606-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  110 

[CGD05-93-103] 

RIN  2115-AA98 

Anchorage  Grounds;  Spa  Creek, 
Annapolis,  MD 

Correction 

In  rule  document  95-12733  beginning 
on  page  27695,  in  the  issue  of  Thursday, 


May  25, 1995,  make  the  following 
correction: 

§110.159  [Corrected] 

On  page  27696,  in  the  second  column, 
in  §110.159,  vmder  the  heading  entitled 
"Latitude",  in  the  second  line, 
‘‘36'’58'36.1''  N”  should  read 
‘‘38‘’58'36.1''  N”. 

BILUNG  CODE  1S0S-01-D 


Friday 

September  1,  1995 


Part  11 

Department  of 
Health  and  Human 
I  Services 

Health  Care  Financing  Administration 

42  CFR  Part  412,  et  al. 
i  Medicare  Program;  Changes  to  the 

I  Hospital  Inpatient  Prospective  Payment 

I  Systems  and  Fiscal  Year  1996  Rates; 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412, 413, 424, 485.  and 
489 

[BPD-825-Fq 
RIN  0938-AG95 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1996 
Rates 

AGENCY:  Health  Care  Fineincing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  We  are  revising  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  to  implement  necessary 
changes  arising  from  our  continuing 
experience  with  the  system.  In  addition, 
in  the  addendum  to  this  final  rule,  we 
are  describing  changes  in  the  amounts 
and  factors  necessary  to  determine 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 
costs  and  capital-related  costs.  These 
changes  are  applicable  to  discharges 
occurring  on  or  after  October  1, 1995. 

We  are  also  setting  forth  rate-of-increase 
limits  as  well  as  policy  changes  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  systems. 
Finally,  we  are  setting  forth  several 
requirements  concerning  Essential 
Access  Community  Hospitals  (EACHs) 
and  Rural  Primary  Care  Hospitals 
(RPCHs),  in  accordance  with  provisions 
of  the  Social  Security  Act  Amendments 
of  1994. 

DATES:  Effective  Date:  This  final  rule  is 
effective  on  October  1, 1995,  except  that 
revised  §412.46  {concerning  the 
physician  attestation  requirement  for 
inpatient  claims)  is  effective  September 
1, 1995. 

Comments:  Comments  on  revised 
§  485.645  (concerning  the  requirements 
for  RPCH  providers  of  long-term  care 
services  (“swing  beds”))  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  them  5  p.m.  on  October  31, 
1995.  We  will  not  consider  comments 
concerning  any  other  issue. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
825-FC,  P.O.  Box  7517,  Baltimore,  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 


copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Hmnphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Because  of  staffing  and  resoince 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-825-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  dociiment, 
in  Room  309-G  of  the  Department’s 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
yom  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954, 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  niunber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 

As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  covmtry  that 
receive  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Edwards,  (410)  786-4531, 
Operating  Prospective  Payment,  DRG, 
Wage  Index  Issues. 

Tzvi  Hefter,  (410)  786-4529,  Capital 
Prospective  Payment,  Excluded 
Hospitals,  EACH,  RPCH. 

SUPPLEMENTARY  INFORMATION*. 

I.  Background 
A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  imder 
Medicare  Part  A  (Hospital  Insmance) 
based  on  prospectively-set  rates  was 
established  effective  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983.  Under  this  system. 
Medicare  payment  for  hospital  inpatient 
operating  costs  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-rfelated  groups  (DRGs).  The 
regulations  governing  the  hospital 


inpatient  prospective  payment  system 
are  located  in  42  CFR  part  412.  On 
September  1, 1994,  we  published  a  final 
rule  with  comment  period  (59  FR 
45330)  to  implement  changes  to  the 
prospective  payment  system  for  hospital 
operating  costs  beginning  with  Federal 
fiscal  year  (FY)  1995. 

For  cost  reporting  periods  beginning 
before  October  1, 1991,  hospital 
inpatient  operating  costs  were  the  only 
costs  covered  under  the  prospective 
payment  system.  Payment  for  capital- 
related  costs  had  been  made  on  a 
reasonable  cost  basis  because,  under 
sections  1886  (a)(4)  and  (d)(1)(A)  of  the 
Act,  those  costs  had  been  specifically 
excluded  from  the  definition  of 
inpatient  operating  costs.  However, 
section  4006(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Public  Law 
100-203)  revised  section  1886(g)(1)  of 
the  Act  to  require  that,  for  hospitals 
paid  under  the  prospective  payment 
system  for  operating  costs,  capital- 
related  costs  would  also  be  paid  under 
a  prospective  payment  system  effective 
with  cost  reporting  periods  beginning 
on  or  after  October  1, 1991.  As  required 
by  section  1886(g)  of  the  Act,  we 
replaced  the  reasonable  cost-based 
payment  methodology  with  a 
prospective  payment  methodology  for 
hospital  inpatient  capital-related  costs. 
Under  the  new  methodology,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1991,  a 
predetermined  payment  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-related  costs.  (See 
subpart  M  of  42  CFR  part  412,  and  the 
August  30, 1991,  final  rule  (56  FR 
43358)  for  a  complete  discussion  of  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs.) 

B.  Major  Contents  of  the  Provisions  of 
the  June  2,  1995  Proposed  Rule 

On  June  2, 1995,  we  published  a 
proposed  rule  in  the  Federal  Register 
(60  FR  29202)  setting  forth  proposed 
changes  to  the  Medicare  hospital 
inpatient  prospective  payment  systems 
for  both  operating  costs  and  capital- 
related  costs,  as  well  as  changes 
affecting  hospitals  excluded  from  those 
payment  systems.  The  following  is  a 
summary  of  the  major  changes  Uiat  we 
proposed  to  make: 

•  We  proposed  changes  for  FY  1996 
DRG  classifications  and  relative 
weighting  factors  as  required  by  section 
1886(d)(4)(C)  of  the  Act. 

•  We  proposed  to  update  the  wage 
index  for  FY  1996.  Specific  issues 
included  allocation  of  general  service 
salaries  and  hours  to  excluded  areas, 
and  revisions  to  the  wage  index  based 
on  hospital  redesignations. 


Federal  Register  /  Vol.  60,  No.  170  /  Friday;  September  1,  19^  /  Rules  aiid  Regulations  45779 


•  We  also  proposed  revisions  to  the 
criteria  for  seeking  MGCRB 
reclassification  and  discussed 
comments  received  on  alternative  labor 
market  areas. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412,  424, 
and  485  and  set  forth  certain  proposed 
changes  concerning  the  following: 

— ^Payment  for  transfer  cases. 

— Rural  referral  centers. 

— Determination  of  number  of  beds  in 
determining  the  indirect  medical 
education  adjustment. 

— ^Disproportionate  share  adjustment. 

— Essential  access  community  hospitals 
(EACHs)  and  rural  primary  care 
hospitals  (RPCHs). 

— Rebasing  the  hospital  market  baskets. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  part  412 
concerning  the  prospective  payment 
system  for  capital  related  costs  and  set 
forth  certain  proposed  changes 
concerning  the  following: 

— New  update  framework. 

— Specific  adjustment  for  taxes  to  the 
capital  prospective  payment  system 
Federal  rate. 

•  We  discussed  changes  to  the 
regulations  at  42  CFR  parts  412  and  413 
for  hospitals  and  hospital  imits 
excluded  from  the  prospective  payment 
system.  The  proposed  changes 
concerned  the  following: 

— Requirements  for  certain  long-term 
care  hospitals  excluded  fi'om  the 
prospective  payment  systems. 

— ^Payment  window  for  preadmission 
services. 

— Criteria  for  exclusion. 

— Request  for  payment  adjustment. 

•  In  the  addendum  to  the  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  1996  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  proposed  new  update 
factors  for  determining  the  rate-of- 
increase  Umits  for  cost  reporting  periods 
beginning  in  FY  1996  for  hospitals  and 
hospital  imits  excluded  from  the 
prospective  payment  system. 

•  In  Appendix  A  of  the  proposed 
rule,  we  set  forth  an  analysis  of  the 
impact  that  the  proposed  changes  would 
have  on  affected  entities. 

•  In  Appendix  B  of  the  proposed  rule, 
we  set  forth  oiu  technical  appendix  on 
the  proposed  FY  1996  capital 
acquisition  model. 

•  In  Appendix  C  to  the  proposed  rule 
as  corrected  (60  FR  39304,  August  2, 
1995),  we  included  our  report  to 
Congress  on  our  initial  estimate  of  an 
update  factor  for  FY  1996  for  both 
hospitals  included  in  and  hospitals 


excluded  firom  the  prospective  payment 
systems  as  required  by  section 
1886(e)(3)(B)  of  the  Act. 

•  As  required  by  sections  1886  (e)(4) 
and  (e)(5)  of  the  Act,  in  Appendix  D,  we 
provided  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1996  for  the  following: 

— Large  urban  area  and  other  area 
average  standardized  amoimts  (and 
hospital-specific  rates  apphcable  to 
sole  commimity  hospitals)  for 
hospital  inpatient  services  paid  for 
under  the  prospective  payment  ^ 
system  for  operating  costs. 

— ^Target  rate-of-increase  hmits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 

•  In  the  proposed  rule,  we  discussed 
in  detail  the  March  1, 1995 
recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  section  1886(e)(2)(A)  of  the 
Act  to  make  recommendations  on  the 
appropriate  percentage  change  factor  to 
be  used  in  updating  the  average 
standardized  amotmts.  In  addition, 
section  1886(e)(2)(B)  of  the  Act  directs 
ProPAC  to  meike  recommendations 
regarding  changes  in  each  of  the 
Medicare  payment  poUcies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  particular, 
the  recommendations  relating  to  the 
hospital  inpatient  prospective  payment 
systems  are  to  include 
recommendations  concerning  the 
number  of  DRGs  used  to  classify 
patients,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 
the  methods  under  which  hospitals  are 
peiid  for  capital-related  costs.  Under 
section  1886(e)(3)(A)  of  the  Act,  the 
recommendations  required  of  ProPAC 
under  sections  1886(e)(2)  (A)  and  (B)  of 
the  Act  are  to  be  reported  to  Congress 
not  later  than  March  1  of  each  year. 

We  printed  ProPAC’s  March  1, 1995 
report,  which  included  its 
recommendations,  as  Appendix  E  of  the 
proposed  rule.  The  recommendations, 
and  the  actions  we  proposed  to  take 
with  regard  to  them  (when  an  action  is 
recommended),  were  discussed  in  detail 
in  the  appropriate  sections  of  the 
preamble,  the  addendum,  or  the 
appendices  to  the  proposed  rule.  Set 
foi^  below  in  sections  II,  III,  IV,  V,  VI, 
and  Vn  of  this  preamble,  the  addendum 
to  this  final  rule,  and  the  appendices  are 
detailed  discussion  of  the  June  2 
proposed  rule,  the  pubUc  comments 
received  in  response  to  ihe  proposed 
rule,  and  the  responses  to  those 


comments,  as  well  as  the  changes  we  are 
making. 

C.  Public  Comments  Received  in 
Response  to  the  June  2  Proposed  Rule 

A  total  of  2,006  items  of 
correspondence  containing  comments 
on  the  proposed  rule  were  received 
timely.  Two  issues,  physician 
attestation  of  hospital  patient  claims 
and  the  DRG  classification  of  the 
procedure  for  insertion  of  a  coronary 
artery  stent,  were  the  subject  of  write-in 
campaigns.  We  received  close  to  1,000 
letters  on  physician  attestation  and  over 
700  letters  on  coronary  stent.  Of  the 
remaining  letters,  the  main  areas  of 
concern  addressed  by  the  commenters 
were  the  following: 

•  The  adjustment  for  taxes  to  the 
capital  prospective  payment  system 
Federal  rate. 

•  The  new  requirements  for  certain 
long-term  hospitals  excluded  from  the 
prospective  payment  system. 

•  The  discussion  on  the  definition  of 
a  transfer  case. 

II.  Changes  to  DRG  Classifications  and 
Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficieiry’s  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital’s  payment  rate  per  case  and 
multiplies  it  by  the  wei^t  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognize^  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRG  classification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 
after  October  1, 1995,  are  discussed 
below. 

B.  DRG  Reclassification 
1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  prospective  payment 
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system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age.  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  hy 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  Medicare  fiscal 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomphshed. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procediue  codes  and 
demographic  information  (that  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consiunption  to  establish  the  DRG 
weights  and  to  classify  ciurent  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights. 

Currently,  cases  are  assigned  to  one  of 
492  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particulm  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example,  MDC  22,  Bums). 

In  general,  principal  diagnosis 
determines  MDC  assignment.  However, 
there  are  five  DRGs  to  which  cases  are 
assigned  on  the  basis  of  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  the  DRGs  for  liver,  bone 
marrow,  and  lung  transplant  (DRGs  480, 
481,  and  495,  respectively)  and  the  two 
DRGs  for  tracheostomies  (DRGs  482  and 
483).  Cases  are  assigned  to  these  DRGs 
before  classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 


and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally,  GROUPER  does  not 
consider  other  procedures:  that  is, 
nonsurgical  procedures  or  minor 
siugical  procedures  generally  not 
performed  in  an  operating  room  are  not 
hsted  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

We  proposed  to  make  several  changes 
to  the  DRG  classification  system  for  FY 
1996.  These  proposed  changes,  the 
comments  we  received  concerning 
them,  om*  responses  to  those  comments, 
and  the  final  DRG  changes,  are  set  forth 
below. 

2.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

a.  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD) 
Procedures  (DRG  116).  For  several  years, 
we  have  received  correspondence 
regarding  the  appropriate  DRG 
assignment  of  certain  procedures 
involving  automatic  implantable 
cardioverter  defibrillators  (AICDs). 

When  a  patient  whose  principal 
diagnosis  is  classified  to  MDC  5 
(Diseases  and  Disorders  of  the 
Circulatory  System)  receives  a  total 
AICD  system  implant  or  replacement 
(procedure  code  37,94),  the  case  is 
assigned  to  DRG  104  or  105  (Cardiac 
Valve  Procedures  With  or  Without 
Cardiac  Catheterization).  However,  for 
discharges  occiuring  before  October  1, 
1992,  if  a  procedxue  was  performed  that 
involved  the  implantation  or 
replacement  of  only  part  of  the  AICD 
system  (that  is,  replacement  or  implant 
of  either  the  leads  or  pulse  generator 
only),  the  case  was  assigned  to  DRG  120 
(Other  Circulatory  System  OR 
Procedures),  Effective  with  discharges 
occurring  on  or  after  October  1, 1992, 
these  procedures  were  reclassified  to 
DRG  116  (Other  Permanent  Cardiac 
Pacemaker  Implant  or  AICD  Lead  or 
Generator  Procedure).  In  the  proposed 
rule,  we  presented  our  analysis  of  AICD 
cases  based  on  FY  1994  MedPAR  data. 
We  concluded  that  these  cases  continue 
to  be  appropriately  assigned  to  DRG 
116.  Therefore,  we  did  not  propose  any 
further  changes  to  the  DRG  assignment. 
We  received  two  public  comments  on 
our  analysis  and  conclusion. 

Comment:  One  commenter 
commended  the  continued  assignment 


to  DRG  116  of  cases  in  which 
replacement  or  implantation  of  only 
part  of  the  AICD  system  is  performed. 
However,  the  other  commenter 
requested  that  we  change  the  DRG 
assignment  for  these  cases  to  DRG  115 
(Permanent  Cardiac  Pacemaker 
Implantation  with  AMI,  Heart  Failure  or 
Shock).  The  second  commenter  stated 
that  the  resource  use  of  these  patients  is 
simileir  to  those  in  DRG  115,  even 
though  the  patients  in  DRG  115  have 
much  longer  lengths  of  stay. 

Response:  Since  reassignment  of  these 
procedures  to  DRG  116,  we  have 
annually  analyzed  the  cases  based  on 
the  most  recent  data.  Based  on  data  in 
the  latest  update  of  the  FY  1994 
MedPAR  file  (June  1995),  the  average 
standardized  charge  for  the  2,569  AICD 
cases  assigned  to  DRG  116  is  $27,806. 
The  average  standardized  charge  for  all 
cases  in  DRG  116  is  $19,637  and  for 
DRG  115,  is  $29,086.  The  $8,169 
difference  between  the  average  charge 
for  AICD  cases  in  DRG  116  and  all  cases 
in  DRG  116  is  within  the  normal  remge 
of  charges  for  that  DRG.  (One  standa^ 
deviation  from  the  mean  of  the  charges 
for  DRG  116  is  $10,512.)  We  note  that, 
compared  to  last  year’s  analysis  using 
FY  1993  MedPAR  data,  the  average 
charge  for  the  AICD  cases  has  decreased 
slightly  as  has  the  difference  in  charges 
between  all  cases  in  DRG  116  and  the 
AICD  cases. 

The  average  length  of  stay  for  the 
AICD  cases  in  DRG  116  is  3.98  days 
compared  to  5.89  days  for  all  cases  in 
DRG  116.  However,  the  length  of  stay 
for  cases  in  DRG  115  is  11.8.  In  general, 
the  patients  classified  to  DRG  115  are 
seriously  ill  and  the  long  length  of  stay 
supports  this  contention.  We  continue 
to  believe  that  the  AICD  patients  are 
clinically  much  more  similar  to  the 
patients  classified  to  DRG  116  than  to 
those  in  DRG  115  and  that  it  is  the  cost 
of  the  AICD  device  that  is  responsible 
for  the  high  average  charge  for  these 
cases  and  not  the  intensity  of  hospital 
services  required  to  treat  the  patient. 

In  the  September  1, 1994  final  rule  (59 
FR  45346),  we  stated  our  belief  that  as 
new  AICD  devices  were  approved  by  the 
FDA  and  entered  the  market,  increased 
competition  would  result  in  a  decrease 
in  the  price  of  the  devices  and  a 
corresponding  drop  in  the  average 
charge  for  a  hospital  stay  for  AICD 
procedures.  Second  and  third 
generations  of  several  manufacturers’ 
devices  are  now  on  the  market.  In 
addition,  we  believe  that  the  slight 
decrease  in  average  charges  seen  in  the 
FY  1994  data  compared  to  the  FY  1993 
data  is  a  direct  result  of  hospitals’ 
ability  to  obtain  AICD  devices  fi-om 
multiple  sources.  (The  increase  in 
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charges  for  AICD  cases  between  the  FY 
1992  and  FY  1993  data  was 
approximately  $6,000.)  Based  on  this 
evidence,  we  will  continue  to  assign  the 
AICD  implant  cases  to  DRG  116  for  FY 
1996.  However,  we  will  reassess  this 
assignment  as  a  part  of  our  FY  1997 
DRG  analysis  in  order  to  verify  that  the 
current  pattern  is  maintained. 

b.  Sympathectomy  Procedures.  When 
performed  in  connection  with  a 
principal  diagnosis  assigned  to  ME)C  5, 
procediire  code  05.24  (presacral 
sympathectomy)  is  assigned  to  DRGs 
478  and  479  (Cither  Vascular 
Procedures) '.  However,  the  four  other 
sympathectomy  procedvires  related  to 
MDC  5  diagnoses  are  classified  to  DRG 
120  (Other  Circiilatory  System  OR 
Procedures).  In  order  to  improve  clinical 
consistency,  we  proposed  to  assign 
procedure  code  05.24  to  DRG  120  rather 
than  to  DRGs  478  and  479. 

We  received  one  comment  on  this 
proposal,  which  supported  our 
proposed  change.  Therefore,  we  are 
adopting  this  change  as  final. 

3.  MDC  15  (Newborns  and  Other 
Neonates  with  Conditions  Originating  in 
the  Perinatal  Period) 

In  the  September  1, 1994,  final  rule 
(59  FR  45341),  we  stated  our  intention 
to  improve  the  classification  and 
relative  weights  of  the  DRGs  that  apply 
to  newborns,  children,  and  maternity 
patients.  Because  the  Medicare 
population  does  not  include  many  of 
these  individuals,  the  original  DRG 
classification  system  was  developed 
from  analysis  of  claims  data 
representative  of  the  total  inpatient 
population.  Non-Medicare  discharge 
records  from  Maryland  and  Michigan 
hospitals  were  used  to  calculate  the 
original  Medicare  weights  for  the  DRGs 
to  which  newborns,  chdldren,  and 
maternity  patients  are  classified.  Since 
that  time,  because  of  the  lack  of 
Medicare  data,  these  low-volume  DRGs 
have  not  been  analyzed  and  refined,  and 
the  relative  weights  assigned  to  them 
may  no  longer  be  entirely  reflective  of 
the  resources  needed  to  treat  patients. 

Accordingly,  we  have  acqmred 
hospital  claims  data  representative  of 
the  total  inpatient  population  for 
analysis  and  evaluation.  These  data, 
collected  and  formatted  by  the  Urban 
Institute  under  contract  with  HCFA 
(Contract  500-92-0024),  represent 
claims  for  non-Medicare  payers  from  19 


'  A  single  title  combined  with  two  DRG  numbers 
is  used  to  signify  pairs.  Generally,  the  first  DRG  is 
foi  cases  with  CG  and  the  second  DRG  is  for  cases 
without  CC.  If  a  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  on  age  >17  and 
age  0-17. 


States.  The  data  base  contains 
approximately  17  million  discharge 
records.  Using  these  data,  we  are 
evaluating  possible  modifications  to 
MDC  15  that  would  better  address  the 
requirements  for  an  all-patient 
population. 

As  we  have  not  yet  completed  this 
evaluation,  we  did  not  propose  an  MDC 
15  DRG  reclassification  structure  for  FY 
1996.  However,  we  did  propose  to 
adjust  the  DRG  relative  weights  for  36 
Medicare  low-volume  DRGs  (defined  as 
those  DRGs  with  fewer  than  10  cases). 
These  DRGs  are  generally  those  assigned 
to  patients  age  0-17,  many  of  the 
neonate  and  newborn  MDC  15  DRGs, 
and  one  DRG  in  MDC  14  (Pregnancy, 
Childbirth  and  Puerperium).  The 
proposed  DRG  relative  weights  for  these 
low-volvime  DRGs  were  calculated 
based  on  the  non-Medicare  data  we 
acquired  from  the  19  States.  We  note 
that,  based  on  the  )ime  1995  update  to 
the  FY  1994  MedPAR  file,  there  are  only 
34  low-volume  DRGs  in  the  final 
recalibration. 

During  the  year,  we  have  received 
suggestions  from  the  public  concerning 
improvements  for  the  neonate  DRG 
classifications.  Among  these  suggestions 
have  been  recommendations  concerning 
specific  diagnoses  that  are  currently 
considered  significant  problems  in 
determining  the  assignment  of  a  neonate 
case  to  DRG  390  (Neonate  with  Other 
Significant  Problems)  rather  than  DRG 
391  (Normal  Newborn).  Another  issue  is 
the  assignment  to  MDC  15  of  discharges  ' 
with  a  principal  diagnosis  of  certain 
congenital  defects  regardless  of  the  age 
of  the  patient.  Because  the  MDC  15 
modifications  that  we  are  considering 
should  resolve  these  concerns,  we  did 
not  propose  to  revise  the  assignment  of 
these  diagnoses  and  conditions.  Rather, 
we  indicated  that  we  would  incorporate 
the  necessary  and  appropriate 
assignment  of  these  cases  with  our 
overall  modification  of  the  neonate 
DRGs. 

Comment:  We  received  two  comments 
on  mu’  proposal  to  base  the  relative 
weights  for  low- volume  DRGs  on  all 
patient  data,  both  of  which  supported 
our  proposal.  However,  one  of  these 
commenters  objected  to  the  proposed 
assignment  of  a  weight  of  0.1460  to  DRG 
391  (Normal  Newborn),  the  only  DRG 
within  MDC  15  for  which  the  proposed 
relative  weight  decreased  compared  to 
the  previous  year’s  weights.  This 
commenter  stated  that  changes  to  the 
relative  weight  of  DRG  391  should  be 
po.stponed  imtil  our  evaluation  of 
claims  data  has  been  completed. 

Response:  In  previous  years,  we 
computed  the  weight  for  the  low- 
volume  DRGs  by  adjusting  the  original 


weights  of  these  DRGs  as  calculated 
based  on  1981  bills  by  the  percentage 
change  in  the  average  wei^t  of  the 
cases  in  the  remaining  DRGs.  Thus,  the 
weight  for  these  DRGs  was  not  based  • 
solely  on  actual  experience  and  was,  in 
some  cases,  artificially  inflated.  Using 
empirical  data  from  more  recent  actiial 
claims  resulted  in  figiues  that  more 
accurately  reflect  current  utilization  and 
resource  use.  We  note  that  of  the  final 
34  low-volume  DRGs,  only  8 
experienced  an  increase  in  relative 
weight  based  on  the  all-patient  data.  Of 
these  eight  DRGs,  foiu  are  in  MDC  15. 
The  decrease  in  the  relative  weight  for 
DRG  391  is  the  one  exception  within 
that  MDC.  The  decrease  in  weight  is  a 
function  of  the  expanded  data  base  and 
the  difference  between  applying  an 
automatic  percentage  increase  and 
calculating  a  relative  weight  using  an 
averaging  process  as  we  do  for  the  other 
DRGs.  Tal^g  into  accoimt  the  changes 
in  practice  for  treating  normal  newborns 
that  have  taken  place  over  the  last 
several  years,  it  is  not  surprising  that  the 
weight  for  DRG  391  has  decreased. 

In  any  case,  we  see  no  reason  why  we 
should  adjust  all  the  low-volume 
weights  to  the  new  data  except  DRG 
391.  Therefore,  we  will  proceed  with 
the  proposed  methodology  for  updating 
these  weights. 

4.  MDC  24  (Multiple  Significant 
Trauma) 

Several  years  ago,  we  created  a  new 
'  MDC  24  to  classify  cases  of  multiple 
significant  trauma.  In  order  to  be 
assigned  to  this  MDC,  a  patient  must 
have  a  principal  diagnosis  of  trauma 
and  at  least  two  significant  traiima 
diagnosis  codes  from  two  different  body 
sites  reported  as  either  principal  or 
secondary  diagnoses.  We  recognize 
eight  different  body  site  categories: 
head,  chest,  abdomen,  kidney,  urinary, 
pelvis  and  spine,  upper  limb,  and  lower 
limb. 

It  was  brought  to  our  attention  that 
diagnosis  code  8S1.06  (Cerebral  cortex 
contusion  with  loss  of  consciousness  of 
unspecified  duration)  was  excluded 
from  the  list  of  diagnoses  that  count  as 
principal  or  secondary  diagnoses  in  the 
significant  head  trauma  section  of  MDC 
24.  Because  this  code  is  clinically 
similar  to  those  already  on  the  list  of 
principal  or  secondary  diagnoses  that 
cause  assignment  to  DRG  487  (Other 
Multiple  Significant  Trauma),  we 
proposed  to  add  this  diagnosis  to  the 
significant  head  trauma  list  effective 
with  discharges  occurring  on  or  after 
October  1, 1995. 

The  one  comment  we  received  in 
response  to  this  proposal  stated  that  the 
change  was  appropriate.  Thus,  we  have 
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included  this  change  in  the  final  DRG 
classifications. 

5.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  firom 
most  to  least  resource  intensive, 
performs  that  function.  Its  appfication 
ensiues  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource¬ 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 
hierarchy  of  each  MEXD,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  “heart 
transplant”  consists  of  a  single  DRG 
(DRG  103)  and  the  class  “coronary 
bypass”  consists  of  two  DRGs  (DRGs 
106  and  107).  Consequently,  in  many 
cases,  the  siurgical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology  for  determining  the  most 
resomce-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  fi«juency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assmne  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,  4,  and  5,  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  surgical 
hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  frequency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 
svugical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  “other  OR 
procedures”  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 


available  alternatives.  However,  given 
that  the  logic  \mderlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
imavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  vtrith  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  “other  OR  procedures”  surgicsd 
class  is  imiformly  ordered  last  in  the 
surgical  hierarchy  of  each  MDC  in 
which  it  occurs,  regardless  of  the  fact 
that  the  relative  weight  for  the  DRG  or 
DRGs  in  that  surgic^  class  may  be 
higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  “other  OR 
procedures”  class  is  a  group  of 
procediues  that  are  least  fikely  to  be 
related  4o  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
no  other  procedure  more  closely  related 
to  the  diagnoses  in  the  MDC  has  been 
performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 

We  have  foimd  that  small  differences 
generally  do  not  warremt  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  hi^er- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  we  proposed 
to  modify  the  siugical  hierarchy  as  set 
forth  below: 

•  In  MDC  2  (Diseases  and  Disorders 
of  the  Eye),  we  proposed  to  reorder 
Extraocular  Procedures  Except  Orbit 
(DRGs  40  and  41)  above  Retinal 
Procedvues  (DRG  36). 

•  In  MDC  8  (Diseases  and  Disorders 
of  the  Musculoskeletal  System  and 
Connective  Tissue),  we  proposed  to 
reorder  Major  Thumb  or  Joint 
Procedures  or  Other  Hand  or  Wrist 
Procedures  with  CC  (DRG  228)  above 
Major  Shoulder/Elbow  Procedures  or 
Other  Upper  Extremity  Procedures  with 
CC  (DRG  223). 

We  received  one  comment  in  support 
of  both  surgical  hierarchy  changes.  In 
addition,  based  on  a  test  of  the  proposed 
changes  using  the  most  recent  Me(ff*AR 
file  and  the  revised  GROUPER  software, 
we  have  found  that  the  changes  are  still 
supported  by  the  data  emd  no  additional 
changes  are  indicated.  Therefore,  we  are 


now  incorporating  the  proposed  surgical 
hierarchy  as  final. 

6.  Refinement  of  CompUcations  £md 
Comorbidities  List 

a.  Addition  or  Deletion  ofCCs.  There 
is  a  standard  fist  of  diagnoses  that  are 
considered  complications  or 
comorbidities  (CCs).  We  developed  this 
list  using  physician  panels  to  include 
those  dieignoses  that,  when  present  as  a 
secondary  condition,  would  be 
consider^  a  substantial  compUcation  or 
comorbidity.  In  preparing  the  original 
CC  list,  a  substanti^  CC  was  defined  as 
a  condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  increase  the  length  of  stay  by  at 
least  1  day  for  at  least  75  percent  of  the 
patients. 

Based  upon  clinical  review  by  our 
medical  consultants  and  analysis  of 
charge  data,  we  proposed  to  revise  the 
list  of  diagnoses  that  are  considered  CCs 
as  follows: 

•  We  proposed  to  add  diagnosis  code 
008.49  (Bacterial  enteritis)  to  the  CC  list. 
This  diagnosis  would  be  considered  a 
CC  for  any  principal  diagnosis  not 
shown  in  Table  6f,  Addition  to  the  CC 
Exclusions  List  (see  discussion  of  CC 
Exclusions  list  in  section  V  of  the 
addendum  below). 

•  We  proposed  to  delete  diagnosis 
code  276.8  (Hypopotassemia)  fiom  the 
CC  list.  This  diagnosis  would  no  longer 
be  considered  a  CC  for  any  principal 
dia^osis. 

Comment:  We  received  one  comment 
that  supported  oiur  addition  of  diagnosis 
code  008.49  to  the  fist  of  CCs.  However, 
two  commenters  disagreed  with  our 
proposal  to  remove  diagnosis  code  276.8 
fi'om  the  list.  The  commenters  state  that 
hypokalemia,  which  is  one  of  the 
conditions  coded  to  276.8,  is  a  serious 
medical  condition  that  can  complicate  a 
patient’s  treatment  and  increase  the 
length  of  stay. 

Response:  We  agree  that  severe  cases 
of  hypokalemia  can  affect  a  patient’s 
clinical  course.  However,  based  on  om 
analyses  and  the  judgment  of  om  expert 
medical  advisors,  we  believe  that  when 
a  patient  has  a  case  of  hypokalemia 
severe  enough  to  affect  the  clinical 
course  of  treatment,  there  will  be 
additional  manifestations  of  the 
condition.  Thus,  we  expect  that  in  such 
cases,  in  addition  to  an  abnormal 
laboratory  report  finding  of  low 
potassium,  the  patient  will  have  other 
manifestations  of  this  condition,  memy 
of  which  are  coded  to  diagnoses 
considered  to  be  CCs.  Therefore,  we 
believe  that  a  patient  with  severe 
hypoalemia  will  be  classified  to  a  CC 
DRG  based  on  his  other  secondary 
diagnoses.  However,  an  abnormal 
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laboratory  finding  of  low  potassimn, 
which  is  one  of  the  conditions  coded  to 
276.8,  does  not  hy  itself  generally  result 
in  increased  resoiuce  use. 

Comment:  One  commenter  requested 
that  we  add  the  following  diagnoses  to 
the  CC  list: 

008.45  Clostridimn  difficile 
331.0  Alzheimer’s  disease 

423.9  Unspecified  disease  of  the 
pericardium 

348.5  Cerebral  edema 
333.4  Himtington’s  chorea 
458.0  Orthostatic  hypotension 

458.9  Hjrpotension,  not  otherwise 
specified 

In  addition,  the  commenter  suggested 
that  the  following  diagnoses  be  added  as 
CCs  for  DRGs  121  and  122  only: 

434.XX  Occlusion  of  cerebral  arteries 
436  Acute  but  ill-defined, 
cerebrovascular  disease 
Response:  Otu  analysis  of  FY  1994 
MedPAR  data  did  not  support  granting 
CC  status  to  these  diagnoses.  However, 
we  have  limited  Medicare  data  on 
several  of  these  codes.  We  will 
reevaluate  these  codes  as  part  of  our 
DRG  analysis  for  FY  1997. 

b.  CC  Exclusion  List.  We  proposed  a 
limited  revision  of  the  CC  Exclusions 
List  to  take  into  accoxmt  the  changes 
that  will  be  made  in  the  ICD-9-CM 
diagnosis  coding  system  effective 
October  1, 1995,  as  well  as  the  proposed 
CC  changes  in  Section  n.B.6.a. 
described  above.  (See  section  II.B.8  for 
a  discussion  of  the  diagnosis  coding 
system  changes.)  The  proposed 
revisions  were  made  in  accordance  with 
the  principles  established  when  we 
created  the  CC  Exclusions  List  in  1987. 

Tables  6G  and  6H  in  section  V  of  the 
addendum  to  this  final  rule  contain  the 
revisions  to  the  CC  Exclusions  List  that 
will  be  effective  for  discharges  occmring 
on  or  after  October  1, 1995.  Each  table 
shows  the  principal  diagnoses  with 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with  • 
an  asterisk,  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6G — Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  occurring  on  or  after  October 

1, 1995,  the  indented  diagnoses  will  not 
be  recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  fi'om  the  list  eire 
in  Table  6H — ^E)eletions  fi'om  the  CC 
Exclusions  List.  Beginning  with 
discharges  occurring  on  or  after  October 

1, 1995,  the  indented  diagnoses  will  be 


recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $84.00,  plus  $6.00  for 
shipping  and  handling  and  on 
microfidie  for  $20.50,  plus  $4.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  niunber  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service;  U.S.  Department  of  Commerce; 
5285  Port  Royal  Road,  Springfield,  VA 
22161;  or  by  calling  (703)  487^650. 

Users  should  bo  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989, 1990, 1991, 1992, 1993, 

1994,  and  1995)  and  those  in  Tables  6G 
and  6H  of  this  docmnent  must  be 
incorporated  into  the  list  purchased 
from  NTIS  in  order  to  obtain  the  CC 
Exclusions  List  applicable  for 
discharges  occmring  on  or  after  October 

1, 1995. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
xmder  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 
The  ciurent  DRG  Definitions  Manual, 
Version  13.0,  which  includes  the 
changes  set  forth  in  this  final  rule,  is 
available  for  $195.00,  which  includes 
$15.00  for  shipping  and  handling. 
Manuals  may  be  obtained  by  writing 
3M/HIS  at:  100  Barnes  Road; 
Wallingford,  CT  06492;  or  by  calUng 
(203)  949-0303. 

7.  Review  of  Procedure  Codes  in  DRGs 
468,  476,  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  CDR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  it  would  be 
appropriate  to  chemge  the  procedures 
assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedmes  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 


in  which  one  or  more  of  the  follo'wing 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 
60.0  Incision  of  prostate 
60.12  Open  biopsy  of  prostate 
60.15  Biopsy  of  periprostatic  tissue 
60.18  Other  diagnostic  procedures  on 
prostate  and  periprostatic  tissue 
60.2  Transiuethral  prostatectomy 
60.61  Local  excision  of  lesion  of 
prostate 

60.69  Prostatectomy  NEC 

60.81  Incision  of  periprostatic  tissue 

60.82  Excision  of  periprostatic  tissue 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative) 
hemorrhage  of  prostate 

60.95  Traqsmethral  balloon  dilation  of 
the  prostatic  urethra 

60.99  Other  operations  on  prostate 
All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedmes  that  are 
imrelated  to  the  principal  diagnosis. 

The  original  list  of  the  ICD-9'U]M 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6c  in 
section  FV  of  the  addendum  to  the 
September  30, 1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4, 1990,  August 
30, 1991,  September  1,  1992,  September 
1, 1993,  and  September  1, 1994,  we 
moved  several  other  procediuus  from 
DRG  468  to  477.  (See  55  FR  36135,  56 
FR  43212,  57  FR  23625,  58  FR  46279, 
and  59  FR  45336,  respectively.) 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procediues  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procediue.  Our  medical  consultants 
then  identify  those  procedures 
occmring  in  conjimction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  This  year’s 
review  did  not  identify  any  necessary 
chemges;  therefore,  we  did  not  propose 
to  move  any  procedures  from  DRG  468 
or  DRG  477  to  one  of  the  surgical  DRGs. 

b.  Reassignment  of  Procedures  Among 
DRGs  468,  476,  and  477.  We  also 
reviewed  the  list  of  procedmes  that 
produce  assignments  to  each  of  DRG 
468,  476,  and  477  to  ascertain  if  any  of 
those  procedures  should  be  moved  to 
one  of  the  other  DRGs  based  on  average 
charges  and  length  of  stay.  Generally, 
we  move  only  those  procedures  for 
which  we  have  an  adequate  niunber  of 
discharges  to  analyze  the  data.  Based  on 
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our  review  this  ye€ir,  we  proposed  to 
move  a  limited  number  of  procediires. 

In  reviewing  the  list  of  OR  procedures 
that  produce  DRG  468  assignments,  we 
analyzed  the  average  charge  and  length 
of  stay  data  for  cases  assigned  to  that 
DRG  to  identify  those  procedures  that 
are  more  simil^  to  the  discharges  that 
currently  group  to  either  DRG  476  or 
477.  We  identified  several  procedures 
that  are  significantly  less  resource 
intensive  than  the  other  procedures 
assigned  to  DRG  468.  These  procediires 
occur  in  the  same  “family”  (that  is,  they 
relate  to  procedures  on  the  same  body 
part  or  system)  and  at  least  one  of  this 
family  of  codes  is  already  present 
within  DRG  477.  Therefore,  we 
proposed  to  move  the  following 
proc»dures  to  the  list  of  procedvues  that 
result  in  assignment  to  DRG  477: 

18.21  Excision  of  preauricular  sinus 
18.31  Radical  excision  of  lesion  of 

external  ear 

18.39  Other  excision  of  external  ear 

18.5  Surgical  correction  of  prominent 

ear 

18.6  Reconstruction  of  external 

auditory  canal 

18.71  Construction  of  auricle  of  ear 

18.72  Reattachment  of  amputated  ear 

18.9  Other  operations  of  external  ear 

We  conducted  a  similar  analysis  of 

the  procedures  that  are  assigned  to  DRG 
477  to  determine  if  any  of  those 
procedures  might  more  appropriately  be 
classified  to  DRG  468.  Again,  we 
analyzed  charge  and  length  of  stay  data 
to  identify  procedm^s  that  were  more 
similar  to  (hscharges  assigned  to  DRG 
468  than  to  those  classifi^  in  DRG  477. 
We  did  not  identify  any  procedures  in 
DRG  477  that  should  be  assigned  to  DRG 
468. 

Comment:  We  received  one  comment 
that  objected  to  our  proposed  move  of 
*  procedure  codes  18.21, 18.31, 18.39, 

18.5. 18.6. 18.71. 18.72. 18.9  from  DRG 
468  to  DRG  477.  The  commenter  did  not 
indicate  the  basis  of  the  objections. 

Response:  In  analyzing  the  procedures 
that  produce  assignments  to  each  of 
DRG  468, 476,  and  477  for  possible 
reassignment,  we  evaluate  both  average 
charge  and  length  of  stay,  as  well  as 
clinical  evaluation  to  determine  the 
appropriate  classification.  These 
procediire  codes  were  significantly  less 
resource  intensive  than  other 
procedures  assigned  to  DRG  468,  and 
more  closely  resembled  the  average 
charge  and  length  of  stay  for  procedures 
classified  to  DRG  477.  Our  data 
continue  to  support  the  reclassification 
of  these  procedures  to  DRG  477. 
Therefore,  we  are  reassigning  these 
procedures  from  DRG  468  to  DRG  477 
as  proposed. 


All  of  the  reassignments  of  procedures 
in  DRGs  468  and  477  will  be  effective 
with  discharges  occurring  on  or  after 
October  1, 1995. 

8.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.l  of 
this  preamble,  the  ICD-9-CM  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  The  ICD-9-CM 
Coordination  and  Maintenance 
Committee,  a  Federal  interdepartmental 
committee  formed  in  1985,  is  charged 
with  the  mission  of  maintaining  and 
updating  the  ICD-9-CM.  That  mission 
includes  approving  coding  changes,  and 
developing  errata,  addenda,  and  other 
modifications  to  the  ICD-9-CM  to 
reflect  newly  developed  procedures  and 
technologies  and  newly  identified 
diseases.  The  Committee  is  also 
responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  commimication 
tech^ques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases:  Tabular  List  and  Volume  2 — 
Diseases:  Alphabetic  Index,  while 
HCFA  has  lead  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List 
and  Alphabetic  Index. 

The  Committee  encourages 
peirticipation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
roved  by  the  agencies, 
he  Committee  presented  proposals 
for  FY  1996  coding  changes  at  public 
meetings  held  on  May  5  and  December 


1  and  2, 1994,  and  finalized  the  coding 
changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  within  30  days  following  the 
E)ecember  1994  meeting.  The  initi^ 
meeting  for  consideration  of  coding 
issues  for  implementation  in  FY  1997 
was  held  on  May  4, 1995.  Copies  of  the 
minutes  of  these  meetings  may  be 
obtained  by  writing  to  one  of  the  co- 
cheurpersons  representing  NCHS  and 
HCFA.  We  encourage  commenters  to 
address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Sue 
Meads,  Co-Chairperson;  ICD-9-CM 
Coordination  and  Maintenance 
Committee;  NCHS;  Rm.  9-58;  6525 
Belcrest  Road;  Hyattsville,  MD  20782. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chedrperson;  ICD-9-CM  Coordination 
and  Mtuntenance  Committee;  HCFA, 
Office  of  Hospital  Policy;  Division  of 
Prospective  Payment  System;  Room  C5— 
06-27;  7500  Security  Boulevard; 
Baltimore,  MD  21244-1850. 

The  ICE)-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1, 1995.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
(New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in 
section  V  of  the  addendum  to  this  final 
rule.  As  we  stated  above,  the  code 
numbers  and  their  titles  were  presented 
for  public  comment  in  the  ICl5-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved. 
Therefore,  we  solicited  comments  on 
the  proposed  DRG  classifications  only. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9-OvI 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes,  other  codes,  or  have  been 
'  deleted,  are  in  Table  6c  (Invalid 
Diagnosis  Codes).  The  procedure  codes 
that  have  been  replaced  by  expanded 
codes  or  have  been  deleted  are  in  Table 
6d  (Invalid  Procedure  Codes).  These 
invalid  diagnosis  and  procedure  codes 
will  not  be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1, 1995.  The 
corresponding  new  or  expanded  codes 
are  included  in  Tables  6a  and  6b. 
Revisions  to  diagnosis  and  procedure 
code  titles  are  in  Tables  6e  (Revised 
Diagnosis  Code  Titles)  and  6f  (Revised 
Procedxure  Code  Titles),  which  also 
include  the  DRG  assignments  for  these 
revised  codes. 

There  are  three  new  procedure  codes 
that  were  previously  included  in  codes 
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classified  as  operating  room  procedures 
even  though  the  specific  procedures 
specified  by  the  new  codes  may  not  be 
routinely  performed  in  an  operating 
room.  The  three  codes  are  as  follows: 
48.36  [Endoscopic]  polypectomy  of 
rectum 

59.72  Injection  of  implant  into  urethra 
and/or  bladder  neck 
92.3  Stereotactic  radiosiugery 
In  the  proppsed  rule,  these  three  new 
codes  were  classified  as  non-OR 
procedures  that  affect  DRG  assignment 
and  are  indicated  as  such  in  Table  6b — 
New  Procedure  Codes.  We  will  continue 
to  assign  these  three  codes  to  the 
surgical  DRGs  to  which  they  are 
currently  assigned. 

Comment:  We  received  over  700 
comments  requesting  that  we  assign 
cases  involving  the  insertion  of  a 
coronary  artery  stent  along  with 
percutaneous  transluminal  coronary 
angioplasty  (PTCA)  to  a  different  DRG 
than  conventional  PTCA.  These  cases 
are  all  cmrently  assigned  to  DRG  112 
(Percutaneous  Cardiovascular 
Procedmes).  The  commenters  stated 
that  hospital  costs  for  inserting  coronetry 
stents  along  with  an  angioplasty  are 
significantly  greater  than  those  for 
conventional  angioplasty  alone  and  the 
clinical  results  of  the  stent  implantation 
are  significantly  better,  leading  to  a 
reduction  in  the  need  for  repeat 
interventions  and  to  improved  quality  of 
care.  These  comments  are  based  on  two 
studies  that  were  published  in  the 
August  25, 1994,  New  England  Journal 
of  Medicine  as  well  the  results  of  an 
analysis  commissioned  by  the 
manufacturer  of  one  of  the  two  stent 
devices  currently  approved  by  the  Food 
and  Drug  Administration  (FDA). 

In  this  latter  analysis,  the  contractor 
used  the  Medicare  cases  reported  to 
DRG  112  in  the  FY  1994  MedPAR  file 
and  information  provided  volimtarily  by 
19  hospitals  on  interventional  catheter 
procedures  performed  between  July  1, 
1994,  and  September  30, 1994, 
including  information  on  coronary  stent 
implantation.  By  matching  the 
individual  hospital  data  to  the  MedPAR 
file,  the  contractor  identified  655  cases 
of  PTCA,  68  of  which  involved  insertion 
of  a  stent  device.  The  following  are  the 
findings  of  the  analysis: 

•  The  difference  between  the  average 
length  of  stay  for  the  stent  cases  emd  the 
non-stent  cases  is  2.8  days  (7.7  days 
versus  4.9  days). 

•  The  difference  between  the  average 
standardized  charges  for  stent  cases  and 
non-stent  cases  was  approximately 
$8,500  ($22,500  versus  $14,000). 

•  The  contractor  projects  that 
approximately  10  percent  of  the  PTCA 


cases  assigned  to  DRG  112  during  FY 
1996  will  receive  a  stent,  resulting  in 
approximately  10,000  stent  cases. 

One  commenter  stated  that  section 
1886(d)(4)(C)  of  the  Act  gives  HCFA  the 
authority  to  adjust  the  DRG 
classifications  and  relative  weights 
annually  to  “reflect  changes  in 
treatment  patterns,  technology,  and 
other  factors  that  may  change  the 
relative  use  of  hospital  resoiuces.” 
Because  insertion  of  the  coronary  stent 
is  both  a  new  technology  and  a  change 
in  treatment  patterns,  the  commenter 
believes  that  we  have  a  duty  to  revise 
the  DRG  classification  for  tMs 
procedure. 

The  commenter  also  noted  that  we 
have  used  this  authority  in  the  past, 
citing  two  other  changes  made  in 
response  to  technology  changes. 

Effective  for  discharges  occurring  in  FY 
1993,  we  reclassified  certain  automatic 
implantable  cardiac  defibrillator  (AICD) 
cases  firom  DRG  120  (Other  Circulatory 
System  OR  Procedures)  to  DRG  116 
(Other  Permanent  Cardiac  Pacemaker 
Implant  or  AICD  Lead  or  Generator 
Procedure).  (See  57  FR  39749, 

September  1, 1992.)  The  commenter 
stated  that  this  change  was  made  in 
response  to  compleunts  that  hospitals 
were  not  adequately  compensated  for 
these  procedures.  Also,  effective  for 
discharges  occurring  in  FY  1987,  we 
reclassified  all  extracorporeal 
shockwave  lithotripsy  (ESWL)  cases  to 
DRG  323  (Urinary  Stones  with  CC  and/ 
or  ESWL)  even  in  the  absence  of  a  CC 
(which  would  have  resulted  in 
classification  to  DRG  324  (Urinary 
Stones  without  CC)).  (See  51  FR  31485, 
September  3, 1986.)  The  commenter 
stated  that  we  made  this  change  even 
though  we  did  not  conduct  an  analysis 
of  Medicare  data  and  instead  relied  on 
an  outside  source  for  the  analysis.  Thus, 
the  commenter  believes  that  HCFA 
could  make  a  chemge  in  the  assignment 
of  stent  cases  even  though  HCFA 
cannot,  at  this  time,  conduct  a  complete 
analysis  based  on  Medicare  data.  The 
commenter  requested  that  a  separate 
DRG  be  created  for  coronary  stent 
implantation  and  that  payment  be 
established  at  a  level  that  is  appropriate 
for  the  cost  of  the  procedure. 

We  received  one  comment  supporting 
oiir  proposed  assignment  of  coronary 
stent  implant  as  non-OR.  The 
commenter  stated  that  the  published 
studies  that  were  the  basis  for  FDA 
approval  do  not  show  an  overwhelming 
improvement  in  any  clinical  event  when 
a  stent  was  used  in  place  of  balloon 
PTCA.  Thus,  the  commenter  believes 
that  it  is  obvious  that  coronary  stenting 
is  not  a  “good  buy,”  and  further  studies 
are  needed. 


Response:  Currently,  the  insertion  of 
coronary  stents  are  included  in  the 
codes  for  PTCA  (procedure  codes  36.01, 
36.02,  and  36.05).  That  is,  there  is  no 
separate  code  to  indicate  that  a  coronary 
stent  was  inserted  during  a  PTCA 
procedure.  Therefore,  at  this  time,  we 
cannot  identify  which  PTCA  cases  in 
the  MedPAR  file  include  insertion  of  a 
stent.  Effective  October  1, 1995,  a  new 
procedure  code  for  insertion  of  r 
coronary  stent  (code  36.06)  will  be 
introduced.  We  have  designated  this 
code  as  non-OR  and  have  not  assigned 
it  to  a  specific  DRG  (see  Table  6b  in 
section  V  of  the  addendiim  to  this  final 
rule).  However,  since  it  is  always 
performed  in  connection  with  PTCA, 
the  cases  will  continue  to  be  assigxied  to 
DRG  112. 

When  a  new  code  is  introduced,  our 
longstanding  practice  is  to  assigr  it  to 
the  same  DRG  category  as  its 
predecessor  code.  One  compelling 
reason  for  this  practice  is  our  inability 
to  move  the  cases  associated  with  a  new 
code  to  a  new  DRG  assignment  as  pari 
of  DRG  reclassification  and 
recalibration.  We  have  discussed  this 
pohcy  in  several  previous  rules,  most 
recently  in  the  September  1, 1994,  final 
rule  (59  FR  45340). 

Since  coronary  angioplasty  with  stent 
is  ciurrently  assigned  currently  to  the 
same  DRG  as  those  without  stent,  this 
classification  will  continue  vmtil  data  on 
the  new  procedure  code  are  available. 
Hospitals  will  begin  coding  claims  wlLh 
procedure  code  36.06  beginning  with 
discharges  in  FY  1996.  Therefore,  the 
resource  use  and  other  data  associated 
with  that  code  will  be  available  to  us  for 
analysis  as  part  of  the  FY  1998  DRG 
changes.  We  will  evaluate  the  DRG 
assignment  of  coronary  stent  insertion  at 
that  time. 

We  agree  with  the  commenter  who 
stated  that  section  1886(d)(4)(C)  of  the 
Act  gives  HCFA  the  authority  to  adjust 
DRG  classification  and  relative  weights. 
In  fact,  that  section  of  the  law  requires 
that  the  Secretary  adjust  the  DRG 
classifications  and  relative  weights 
aimually.  However,  we  virtually  always 
limit  our  adjustments  to  those  that  are 
supported  by  Medicare  data  we  have 
collected  through  the  claims  submittal 
process.  Although  the  change  in  DRG 
assigiunent  for  AICD  procedures  was 
requested  by  commenters  because  they 
did  not  believe  that  the  payment 
associated  with  DRG  120  was  adequate 
compensation,  the  revision  in  DRG 
assigiunent  was  based  on  our  analysis  of 
the  FY  1991  MedPAR  data.  In  fact,  we 
had  conducted  other  analyses  of  these 
cases  in  several  previous  years  that  did 
not  support  a  DRG  change.  (See  final 
rules  published  September  1, 1989  (54 
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FR  36465),  September  4, 1990  (55  FR 
36023),  and  August  30, 1991  (56  FR 
43216).) 

Concerning  the  change  for  ESWL 
cases  made  effective  October  1, 1986, 
we  note  that  this  revision  was  made  in 
response  to  a  ProPAC  recommendation 
and  was  based  on  ProPAC’s  analysis, 
which  foimd  that  payment  under  DRG 
324  substantially  imderstated  the  cost  of 
ESWL.  As  discussed  in  detail  in  the 
September  3, 1986  final  rule,  a 
commenter  had  requested  that  the 
ESWL  cases  he  assigned  to  a  separate 
DRG  based  on  a  study  conducted  by  the 
National  Health  Services  and  Practice 
Pattern  Survey  (51  FR  31486).  Our 
response  was  that  we  are  generally 
opposed  to  the  creation  of  a  single 
procedure  DRG  and  that  “.  .  .  this 
avenue  should  be  employed  only  if 
there  is  substantial  evidence  of  inequity 
through  classification  in  any  of  the 
existing  clinically  consistent 
groupings.”  In  addition,  we  stated  that 
we  intended  “.  .  .  to  monitor  ESWL 
closely  as  Medicare  data  become 
available.  If  it  becomes  apparent  that 
reclassification  is  necessary  in  the 
future,  we  will  consider  the  alternative 
of  developing  a  specific  DRG  for  ESWL 
eunong  the  options  for  reclassification.” 
We  note  that,  since  1986,  the 
assignment  of  ESWL  has  never  been 
revised. 

We  intend  to  maintain  the  non-OR 
designation  of  procedure  code  36.06 
vmtil  we  have  collected  qlaims  data  from 
all  hospitals  performing  this  procedure, 
which  will  be  available  in  1997.  We  will 
carefully  examine  these  data  as  part  of 
oiu  analysis  of  DRG  changes  for  FY 
1998  and  we  will  discuss  our  findings 
in  the  FY  1998  proposed  rule. 

9.  DRG  Refinements 

For  several  years,  we  have  been 
analyzing  major  refinements  to  the  DRG 
classification  system  to  compensate 
hospitals  more  equitably  for  treating 
severely  ill  Medicare  patients.  These 
refinements,  generally  referred  to  as 
severity  of  illness  adjustments,  would 
create  DRGs  specifically  for  hospital 
discharges  involving  very  ill  patients 
who  consmne  far  more  resources  than 
do  other  patients  classified  to  the  same 
DRGs  in  the  current  system.  This 
approach  has  been  taken  by  various 
other  groups  in  refining  the  Medicare 
DRG  system  to  include  severity 
measiuements,  most  notably  the 
research  done  for  Yale,  the  changes 
incorporated  by  the  State  of  New  York 
into  its  all  patient  (AP)  DRG  system,  and 
the  all-patient  refined  (APR)  DRGs, 
which  are  a  joint  effort  of  3M/HIS  and 
the  National  Association  of  Children’s 
Hospitals  and  Related  Institutions. 
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In  the  May  27, 1994,  proposed  rule, 
we  annoimced  the  availability  of  a 
paper  we  had  prepared  that  describes 
our  preliminary  severity  DRG 
classification  system  as  well  as  the 
analysis  upon  which  ovur  proposal  was 
formulated.  Comments  were  due  to 
HCFA  by  September  30, 1994.  We 
received  99  individual  letters 
commenting  on  the  DRG  refinements. 
Many  of  the  commenters  supported  the 
change  in  theory,  but  there  were 
numerous  specific  comments  on  the 
methodology. 

Our  plan  was  to  incorporate 
comments  and  suggestions  we  received 
and  to  consider  proposing  the  complete 
revised  DRG  system  as  part  of  the  FY 
1996  prospective  payment  system 
proposed  rule.  However,  as  the  final 
rule  published  on  September  1, 1992  (57 
FR  39761)  indicated,  we  would  not 
propose  to  metke  significant  changes  to 
the  DRG  classification  system  unless  we 
were  able  either  to  improve  our  ability 
to  predict  coding  changes  by  validating 
in  advance  the  impact  that  potential 
DRG  changes  may  have  on  coding 
behavior,  or  to  make  methodological 
changes  to  prevent  building  the 
inflationary  effects  of  the  coding 
changes  into  future  program  pa)mients. 

Besides  the  mandate  of  section 
1886(d)(4)(C)(iii)  of  the  Act,  which 
provides  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recalibration  changes,  we  do  not 
believe  it  is  prudent  policy  to  make 
changes  for  which  we  cannot  predict  the 
effect  on  the  case-mix  index  and,  thus, 
payments.  Chur  goal  is  to  refine  om 
methodology  so  that  we  can  fulfill,  in 
the  most  appropriate  manner,  both  the 
statutory  requirement  to  make 
appropriate  DRG  classification  changes 
and  to  recalibrate  DRG  relative  weights 
(as  mandated  by  section  1886(d)(4)(C)  of 
the  Act)  as  well  as  to  make  DRG  changes 
in  a  budget  neutral  maimer. 

One  approach  to  this  problem  would 
be  to  maintain  the  average  case  weight 
at  1.0  after  recalibration,  thereby 
eliminating  the  process  of 
normalization.  In  other  words,  after 
recalibration,  we  would  not  scale  the 
new  relative  weights  upward  to  carry 
forward  the  cumulative  effects  of  past 
case-mix  increases.  We  would,  instead, 
make  an  adjustment  or  include  in  the 
annual  update  factor  a  specific 
allowance  for  any  real  case-mix  change 
that  occurred  during  the  previous  year. 
This  is  a  relatively  simple  and 
straightforward  system  for  preventing 
the  effects  of  year-to-year  increase  in  the 
case-mix  index  from  accumulating  in 
the  DRG  weights  and  to  account  for 
expected  changes  in  coding  practice.  In 
addition,  we  are  exploring  a  means  of 
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estimating  anticipated  case-mix  change 
due  to  changes  in  coding  practice  that 
are  a  result  of  DRG  classification 
revisions.  (See  section  VILE  of  this 
preamble  for  a  more  detailed 
description  of  this  process  in  response 
to  a  ProPAC  recommendation.) 

However,  since  we  have  not  yet 
resolved  these  issues,  we  were  unable  to 
propose  our  refined  DRG  severity 
system  for  FY  1996.  We  will  continue  to 
analyze  the  comments  we  received  and 
validate  our  previous  research  with  later 
MedPAR  data.  We  remain  committed  to 
proposing  our  revised  system  as  soon  as 
possible. 

We  received  several  comments  on  our 
plan  to  introduce  refinements  to  the 
DRG  classification  to  include  a  measure 
of  severity.  In  general,  these  comments 
were  supportive  of  the  concept  of  a 
severity-adjusted  DRG  system  to 
improve  compensation  for  the  treatment 
of  severely  ill  patients. 

Comment:  One  commenter  supported 
HCFA’s  decision  to  postpone  a  ^al 
proposal  imtil  all  related  issues  were 
resolved.  Another  commenter  stated  we 
should  not  postpone  new  refinements 
on  the  basis  of  political  reasons  that 
arise  due  to  shifts  in  payments.  Other 
commenters,  while  stating  appreciation 
of  our  desire  to  predict  beforehand  the 
effect  of  severity  changes  on  coding 
behavior,  urged  us  to  resolve  the  issues 
regarding  the  effect  of  severity-adjusted 
DRGs  on  case  mix,  payment,  and  budget 
neutrality.  One  commenter  stated  we 
should  set  standards  for  “predictive 
accuracy”  that  are  reasonable  and 
attainable. 

Response:  We  continue  to  maintain 
our  position  that,  until  we  can  improve 
our  ability  to  predict  coding  changes,  or 
prevent  inflationary  effects  of  coding 
change  through  methodological  changes 
to  DRG  recalibration,  we  will  not 
propose  any  significant  changes  to  the 
DRG  classification  system.  However,  we 
note  that  we  have  continued  to  evaluate 
approaches  to  resolve  this  issue. 

One  approach  to  improving  our 
ability  to  predict  coding  changes  is  to 
develop  a  data  base  of  abstracted 
medical  records  to  be  used  to  estimate 
the  real  and  coding  components  of  case- 
mix  change  and  to  forecast  future 
coding  improvements.  As  we  stated  in 
the  proposed  rule  (60  FR  29247),  HCFA 
has  recently  implemented  a  record 
reabstracting  process  being  conducted 
by  two  clinical  data  abstraction  centers 
(CDACs)  under  contract  with  the  Health 
Standards  and  Quality  Bureau  (HSQB). 
This  will  provide  a  data  base  consisting 
of  30,000  records  per  year.  When  we 
have  evaluated  the  results  of  this 
reabstracting  effort,  we  will  determine  if 
it  is  suitable  for  predicting  coding 
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behavior.  We  believe  we  are  proceeding 
at  an  appropriate  pace  that  will  result  in 
both  reasonable  and  attainable 
predictive  standards. 

As  to  the  statement  that  HCFA  should 
not  postpone  DRG  refinements  because 
of  political  reasons  due  to  payment 
shifts,  we  note  that  we  are  constricted 
by  the  mandate  of  section 
1886(d)(4)(C)(iii)  of  the  Act,  which 
provides  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recalibration  changes.  We  have 
experienced  severe  inflationary  effects 
in  prior  years  (see  the  September  1, 
1989,  final  rule  for  a  discussion  of  the 
inflationary  effect  of  the  FY  1987  DRG 
changes  (54  FR  36468)),  and  reiterate 
our  position  that  it  would  not  be 
prudent  payment  poUcy  to  make 
changes  for  which  we  cannot  predict 
nor  control  the  effects. 

Comment:  One  commenter 
recommended  that  HCFA  issue  a 
GROUPER  that  includes  the  severity 
refinements  for  review  and  comment  by 
the  industry. 

Response:  We  believe  it  would  be 
neither  cost  effective  nor  efficient  to 
issue  a  GROUPER  preliminary  to  a 
decision  to  proceed  with  the  severity 
refinements.  Thus,  because  the  severity 
methodology  is  still  in  the  preliminary 
planning  stages,  we  have  not  prepared 
a  public  use  GROUPER  for  release.  The 
figures  used  in  the  initial  analysis  will 
be  subject  to  change  based  on  more 
current  data  and  to  modification  based 
on  comments  received.  At  such  time  as 
the  severity-adjusted  methodology  is 
officially  implemented,  a  GROUPER 
will  be  made  available.  This  is 
consistent  with  HCFA  policy  on  the 
availability  of  GROUPER  software  for 
other  modifications  to  the  DRG 
classification  system.  We  note  that  we 
made  a  complete  FY  1992  MedPAR  file 


with  the  current  and  revised  (severity) 
DRG  designations  available  to  the  public 
as  part  of  the  May  27, 1994  proposed 
rule  (59  FR  27756). 

10.  Other  Issues 

a.  Epilepsy  (DRGs  24,  25,  and  26). 
Comment:  We  received  two  comments 
concerning  the  classification  in  DRGs 
24,  25,  and  26  (Seizure  and  Headache) 
of  patients  with  intractable  epilepsy, 
specifically  those  admitted  for 
neurodiagnostic  monitoring.  The 
commenters  beheve  that  a  revision  to 
the  existing  DRGs  is  necessary  to 
accovmt  for  the  greater  resource  use  and 
length  of  stay  for  these  patients.  The 
commenters  stated  that  the  financial 
risk  is  greatest  in  DRG  25,  the  DRG  most 
commonly  used  by  specialized  centers 
to  evaluate  patients,  and  that  these 
patients  are  typically  imder  age  40. 

The  commenters  referred  to  an 
analysis  conducted  by  HCFA  based  on 
FY  1993  Medicare  data  that  indicated 
that  the  charges  for  cases  assigned  to 
DRG  25  were  twice  as  great  per  patient 
for  intractable  epilepsy  patients  with 
monitoring  than  for  all  other  patients  in 
that  DRG.  This  analysis  was  discussed 
in  the  September  1, 1994,  final  rule  (59 
FR  45343).  Based  on  these  results,  the 
commenters  argue  that  a  change  in  the 
DRG  classification  system  for  FY  1996  is 
imperative,  using  the  following  criteria 
to  classify  patients  into  a  separate  DRG: 

•  A  diagnosis  of  intractable  epilepsy 
(diagnosis  codes  345.0  through  345.9, 
with  a  5th  digit  of  1);  and 

•  Procedure  code  89.19  for  video  and 
radio-telemetered  monitoring. 

In  addition,  one  commenter  noted 
that  the  relatively  low  volume  of  cases 
of  intractable  epilepsy  with  telemetered 
monitoring  (fewer  than  500)  is  not  a 
valid  objection  to  establishing  a  separate 
DRG  for  these  cases  because  ffiere  are 


currently  over  70  DRGs  with  500  or 
fewer  cases. 

Response:  The  epilepsy  treatment 
community  has  for  some  time  expressed 
concern  that  the  resources  used  to  treat 
intractable  epilepsy  patients  far 
exceeded  those  needed  for  other 
patients  in  the  same  DRGs,  and  that 
Medicare  payment  is  inadequate  to  meet 
these  costs.  We  have  addressed  the  issue 
of  Medicare  payment  for  intractable 
epilepsy  cases  for  the  past  4  years.  As 
a  result  of  our  previous  analyses,  we 
concluded  that  although  intractable 
epilepsy  patients  incur  higher  average 
charges  than  other  patients  in  the  same 
DRGs,  there  is  neither  sufficient 
differential  in  the  charges  nor  sufficient 
volume  to  warrant  a  DRG  change. 

We  updated  our  most  recent  study 
and  evaluated  the  March  1995  update  of 
the  FY  1994  MedPAR  file.  We  identified 
2,385  intractable  epilepsy  cases  with  an 
average  charge  of  $9,084,  compared  to 
an  average  charge  of  $7,636  for  all 
patients  in  the  same  DRGs  (that  is,  DRGs 
24,  25,  and,  26). 

We  note  that,  although  the  incidence 
of  inpatient  admissions  for  all  cases  of 
epilepsy  decreased  nearly  30  percent  in 
FY  1993,  in  FY  1994  intractable 
epilepsy  inpatient  admissions  increased 
by  a  little  over  4  percent,  with 
nonintractable  epilepsy  admissions 
continuing  to  decrease  (down  21 
percent).  The  largest  increase  in 
admissions  occurred  in  DRG  25,  up 
more  than  16  percent.  Nonintractable 
epilepsy  cases  inciirred  an  average 
charge  of  $7,458,  for  10,536  cases. 

The  following  table  summarizes  om 
most  recent  epilepsy  analysis  findings, 
comparing  the  average  charges  between 
epilepsy  and  other  cases  assigned  to  the 
same  DRG  (the  number  of  cases  is 
included  in  parentheses): 


DRG 

Intractable  epi¬ 
lepsy 

Nonintractable 

epilepsy 

All  epilepsy 

1 - 

All  cases 

24  . 

$11,083 

$8,626 

$8,937 

$8,649 

(1.065) 

(7.342) 

(8.407) 

(58,726) 

25  . 

7,471 

4,762 

5,555 

4,946 

(1.320) 

(3.190) 

(4,510) 

(22,121) 

26  . . . 

0 

$13,060 

$13,060 

7,834 

(0) 

(4) 

(4) 

(43) 

1  All  cases . 

9,084 

7,458 

7,758 

7,636 

(2.385) 

(10,536) 

(12,921) 

(80,890) 

Based  on  the  recommendation  of  the 
commenters,  we  focused  our  analysis  on 
DRG  25,  with  and  without  video- 
telemetered  monitoring  (procedure  code 
89.19).  Our  results  parallel  the 
expectations  of  the  commenters.  That  is, 
patients  with  intractable  epilepsy  who 
receive  monitoring  incur  charges 


significantly  higher  than  both 
intractable  cases  without  monitoring 
and  nonintractable  cases  with 
monitoring.  Also,  this  differential  is 
greatest  in  DRG  25,  with  an  average 
charge  of  $11,088  for  intractable 
patients  with  monitoring  compared  to 
$5,397  for  intractable  patients  not 


receiving  monitoring.  We  note  that  the 
number  of  intractable  epilepsy  inpatient 
admissions  has  increased  over  last  year; 
the  number  of  cases  with  monitoring 
has  increased  almost  34  percent  in  DRG 
25.  Thus,  it  would  appear  that  access  to 
care  is  not  being  jeopardized, 
particularly  in  this  area  over  which 
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commenters  expressed  the  greatest 
concern.  It  is  notable,  also,  that  the 
charges  for  treating  intractable  epilepsy 
patients  with  monitoring  increased  9 
percent,  while  the  cost  of  treating  these 
patients  without  monitoring  decreased  2 
percent.  The  results  of  ovir  analysis  of 
DRG  25  are  siuiunarized  in  the 
following  table: 


DRG 

Intracta¬ 
ble  epi¬ 
lepsy 

Nonintractable 

epilepsy 

24  wrth  89.19  . 

$14,299 

$9,826 

(107) 

(35) 

24  without  89.19 

10,724 

8,620 

DRG 

Intracta¬ 
ble  epi¬ 
lepsy 

Nonintractable 

epilepsy 

(958) 

(7,307) 

25  with  89.19  . 

11,088 

7,454 

(481) 

(88) 

25  without  89.19 

5,397 

4,685 

(839) 

(3,102) 

26  with  89.19  . 

0 

0 

(0) 

(0) 

26  without  89.19 

0 

13,060 

(0) 

(4) 

As  we  did  last  year,  we  evaluated  the 
experience  of  intractable  epilepsy 
patients  imder  age  65  in  DRG  25.  These 


patients  qualify  for  Medicare  benefits  on 
the  basis  of  disability  rather  than  age. 
We  focused  our  analysis  on  DRG  25 
because  patients  admitted  for 
neurodiagnostic  monitoring  must  be 
relatively  healthy  and,  thus,  do  not 
usually  have  ainy  complicating 
conditions.  Again,  we  found  that  those 
patients  under  65  years  of  age  with 
intractable  epilepsy  and  telemetered 
monitoring  (454  cases)  incurred  higher 
average  charges  ($11,330)  than  similar 
patients  (27  cases)  over  65  ($7,030). 

The  results  of  our  analysis  of  DRG  25 
by  age  category  are  as  follows: 


DRG  25 

Age  <65 

Age  ^ 

All  ages 

All  Epilepsy . 

$6,002 

$4,911 

$5,555 

(2,659) 

(1.851) 

(4.510) 

All  Intractable  . 

7,757 

5,383 

7,470 

(1.161) 

(159) 

(1.320) 

Intractable  with  89.19 . 

11,330 

7,030 

11,088 

(454) 

(27) 

(481) 

Intractable  without  89.19 . 

5,464 

5,046 

5,397 

(707) 

(132) 

(839) 

All  Nonintractable . 

4,643 

4,867 

4,762 

(1.498) 

(1.692) 

(3.190) 

NnnintrartehiA  with  89.19  . 

7,679 

5,699 

7,454 

- 

(78) 

(10) 

(88) 

Nonintractable  without  89.19  . 

4,476 

4,862 

4,685 

(1.420) 

(1.682) 

(3,102) 

We  also  reviewed  the  intractable  cases 
where  sphenoidal  electrodes  were 
inserted  and  identified  62  cases,  with  an 
average  charge  of  $12,220.  It  is 
interesting  to  note  that  while  there  was 
more  than  a  14  percent  increase  in  the 
incidence  of  these  cases,  the  average 
charge  actually  decreased.  These 
patients  continue  to  incur  higher 
charges  than  those  with  video- 
telemetered  monitoring. 

We  note  that,  as  a  group,  the 
intractable  epilepsy  cases  are  not  the 
most  resource  intensive  set  of  cases 
assigned  to  DRGs  24,  25,  and  26.  The 
highest  volvune  of  epilepsy  cases  are 
coded  345.3  (Epilepsy,  Grand  Mai 
status),  with  5,608  cases  and  an  average 
charge  of  $12,054.  Of  the  epilepsy 
diagnoses,  the  average  charge  for  grand 
mal  epilepsy  is  exceeded  o^y  by 
intractable  epilepsy  partialis  continua 
(diagnosis  code  345.71)  with  an  average 
charge  of  $13,095,  but  only  94  cases. 

In  response  to  the  commenters’ 
contention  that  epilepsy  centers  are  at 
financial  risk,  we  also  evaluated  the 
distribution  of  epilepsy  cases  across 
hospitals.  There  were  740  hospitals 
treating  intractable  epilepsy  patients: 
approximately  55  percent  treated  only 
one  patient;  an  ad^tional  20  percent 
treated  2  patients;  and  7  percent  treated 
3  patients.  Of  the  providers  treating  10 
or  more  cases  of  intractable  epilepsy  (7 


percent  or  52  hospitals),  34  treated  more 
than  20  intractable  cases  (approximately 
5  percent  of  the  total  providers). 
Recognized  epilepsy  specialty  centers 
accounted  for  about  3  percent  of  total 
intractable  admissions  (24  epilepsy 
center  providers).  As  in  our  prior 
analyses,  we  foimd  that  among  the  high 
volume  hospitals,  charges  for  these 
cases  were  normally  distributed,  with 
only  21  percent  incmring  charges 
greater  than  the  average  charge  for 
intractable  epilepsy  cases  with 
telemetered  monitoring,  and  33  percent 
above  the  average  for  all  epilepsy  cases. 
Accoimting  for  those  cases  that  fall 
within  the  average  range,  69  percent  of 
the  providers  incurred  average  charges 
below  the  overall  average  for  intractable 
cases  with  monitoring,  and  61  percent 
incurred  charges  below  the  average  for 
all  epilepsy  cases. 

Of  the  30  recognized  epilepsy 
treatment  centers,  only  24  reported  any 
intractable  epilepsy  discharges  in  FY 
1994.  Approximately  71  percent  (17  of 
24  centers)  treated  10  or  more  cases. 
However,  of  the  total  2,385  intractable 
epilepsy  cases,  only  20  percent  (477 
cases)  were  treated  at  epilepsy  centers. 
There  were  16  centers  (67  percent)  with 
average  charges  at  or  below  the  average 
charge  of  $9,084  for  all  intractable 
epilepsy  cases;  only  8  centers  inciured 
average  charges  above  the  intractable 


average  charge  for  treating  intractable 
epilepsy  cases. 

As  we  have  stated  in  previous  final 
rules,  we  acknowledge  that,  even 
though  the  volume  of  hospitals  is  small, 
many  hospitals  treating  high  niimbers  of 
intractable  epilepsy  patients  may  incur 
charges  above  the  average.  This  is 
particularly  true  for  the  specialized 
treatment  centers.  However,  we  note 
that  these  hospitals  are,  for  the  most 
part,  large  urban  or  teaching  hospitals  or 
both  and,  as  such,  receive  some  of  the 
hipest  Medicare  payment  rates. 

We  are  not  recommending  any  DRG 
modification  for  epilepsy  cases  at  this 
time.  Although  the  intractable  epilepsy 
cases,  especially  those  using  procedure 
89.19,  result  in  higher  charges  than 
other  cases  in  the  seune  DRGs,  neither 
the  voliune  nor  the  differential  in 
average  charges  is  sufficient  to  justify  a 
separate  DRG  for  these  patients. 

Concerning  the  comment  that  there 
are  over  70  DRGs  with  fewer  than  500 
cases,  we  note  that  the  vast  majority  of 
these  lower  volume  DRGs  (59  out  of  89 
for  FY  1994)  are  for  patients  age  0  to  17 
years,  or  are  located  in  MDC  14 
(Pregnancy,  Childbirth,  and 
Puerperium)  or  MDC  15  (Newborns  and 
Other  Neonates  with  Conditions 
Originating  in  the  Perinatal  Period). 
None  of  these  is  reflective  of  the 
Medicare  population,  who  are  primarily 
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age  65  or  older.  Many  of  the  remaining 
lower  volume  DRGs  are  for  cases  that 
are  generally  no  longer  performed  in  the ' 
hospital  inpatient  setting.  That  is,  they 
are  assigned  to  surgical  procedures  that 
have  moved  from  being  generally 
performed  in  the  inpatient  setting  to 
being  performed  in  an  outpatient 
setting.  A  few  remaining  DRGs  were 
established  during  the  initial 
classification  of  cases  and  were 
determined  to  have  no  other  clinically 
appropriate  DRG  assignment  (for 
example,  DRG  43  (Hyphema)).  This  is 
not  true  for  epilepsy  cases,  which  are 
clinically  similar  to  other  cases  in  the 
DRGs  to  which  they  are  currently 
assigned. 

Comment:  One  commenter  expressed 
concern  that,  in  order  to  ensure  access 
to  care,  DRG  revisions  must  occiu:  to 
accoimt  for  the  higher  charges  incurred 
by  intractable  epilepsy  patients 
receiving  neurodiagnostic  monitoring. 

Response:  We  believe  that  the 
increase  in  the  number  of  intractable 
epilepsy  ceises  overall  (up  4  percent) 
and  the  27  percent  increase  in 
intractable  epilepsy  admissions  for 
video-telemetered  monitoring  are 
evidence  that  access  to  care  is  adequate 
for  these  patients.  Also,  a  hospital  may 
not  refuse  to  provide  a  covered  service 
to  a  Medicare  beneficiary  if  it  provides 
that  service  to  other  patients. 
Specifically,  the  Medicare  regulations  at 
42  CFR  489.53(a)(2)  provide  that  HCFA 
may  terminate  a  hospital’s  Medicare 
provider  agreement  if  it  finds  that  the 
hospital  places  restrictions  on  the 
persons  it  accepts  for  treatment  and  fails 
to  apply  them  to  Medicare  beneficiaries 
the  same  as  to  all  other  persons  seeking 
care. 

Comment:  One  commenter  noted  that 
many  other  payers  utilize  Medicare’s 
DRG  classification  system,  causing  an 
even  greater  financial  loss  attributable  to 
treating  intractable  epilepsy  patients 
because  of  an  arguably  inadequate  DRG 
ment. 

esponse:  We  have  regularly 
cautioned  against  the  use  of  the  DRG 
classification  system  for  populations 
other  than  the  one  for  which  it  was 
designed.  Medicare  serves  a 
predominantly  elderly  population,  and, 
thus,  the  assignment  of  cases  reflects  the 
unique  needs  and  conditions  of  this  age 
group.  To  attempt  to  classify  other 
populations  within  this  structure  may 
result  in  inappropriate  designation  of 
cases.  We  do  not  believe  that  we  should 
develop  a  system  that  reflects  the 
experience  of  another  patient  group  and 
expect  to  apply  such  categorizations  to 
the  elderly  population.  Nor  can  we 
assume  responsibility  for  other  payers 
who  may  attempt  to  use  the  Medicare 


classification  system  for  populations  for 
which  it  was  not  intended. 

b.  Cochlear  Implants  (DRG  49). 
Comment:  We  received  one  comment 
regarding  cochlear  implants.  The 
commenter  expressed  concern  that  the 
proposed  weight  for  DRG  49  (Major 
Head  and  Neck  Procedures)  is 
insufficient  to  compensate  hospitals  for 
the  cost  of  providing  the  cochlear 
implant  to  Medicare  patients.  The 
commenter  is  concerned  that  this  will 
exacerbate  a  growing  access  problem  for 
those  who  need  the  device.  The 
commenter  stated  that  several  hospitals 
each  year  have  determined  that  the  loss 
suffered  in  providing  the  cochlear 
implant  to  the  Medicare  population 
ma^es  an  ongoing  cochlear  implant 
program  unsustainable.  The  commenter 
quotes  utilization  figures  for  the  past  4 
years,  indicating  a  steady  decline  in 
Medicare  patient  volume. 

Because  the  cochlear  implant  is  a 
technology-intensive  rather  than  a  labor- 
intensive  procedure,  the  commenter 
believes  that  the  current  system, 
designed  to  encourage  hospitals  to 
control  their  costs,  suppresses  the 
diffusion  of  the  cochlear  implant  among 
the  Medicare  population.  In  the  absence 
of  a  payment  policy  that  the  commenter 
believes  will  adequately  reimburse 
technology  intensive  procedures,  they 
requested  the  following: 

•  Cochlear  implant  procedures  be 
placed  in  DRG  1  (Craniotomy  Age  >17 
except  for  Trauma). 

•  HCFA  allow  separate  payment  of 
the  speech  processor  which  is  not 
provided  during  the  hospital  stay. 

•  A  separate,  temporary  DRG  be 
created,  with  a  weight  of  at  least  3.0, 
imtil  such  time  that  a  more  acceptable 
policy  for  technology-intensive  DRG’s  is 
implemented. 

Response:  Cochlear  implants  were 
first  covered  by  Medicare  in  1986  and 
were  assigned  to  DRG  49  (Major  Head  & 
Neck  Procedures),  the  highest  weighted 
siugical  DRG  in  MDC  3  (Diseases  and 
Disorders  of  the  Ear,  Nose,  Mouth  and 
Throat).  Since  that  time,  the  cochlear 
ii\dustry  has  contended  that  the  weight 
of  DRG  49  is  too  low  and  does  not 
adequately  reflect  the  resources 
necessary  for  the  cochlear  implant 
procedure,  in  response  to  these 
concerns,  we  have  analyzed  Medicare 
data  every  year  since  1986. 

Our  latest  analysis,  using  FY  1994 
Medicare  claims  data,  identified  a  total 
of  76  cochlear  implant  cases.  Of  these 
cases,  67  were  assigned  to  DRG  49  (9 
cases  were  assigned  to  DRG  468, 
Extensive  OR  Procedure  Unrelated  to 
Principal  Diagnosis),  representing  3.3 
percent  of  all  cases  in  DRG  49.  These  67 
cases  incurred  an  average  charge  of 


$21,793,  compared  to  an  average  charge 
of  $15,938  for  all  cases  in  DRG  49.  The 
average  charge  for  cochlear  implant 
cases  is  down  slightly  from  FY  1993 
claims  ($22,386)  while  the  average 
charge  for  all  cases  in  DRG  49  shows  a 
small  increase  (up  from  $15,679).  This 
increase  is  most  likely  a  function  of  the 
reclassification,  effective  October  1, 

1993,  of  the  low  charge  procedure, 
partial  glossectomy,  from  DRG  49  to 
DRGs  168  and  169  (Mouth  Procedures). 

Although  there  is  a  higher  charge  for 
the  67  co^lear  cases  than  for  many  of 
the  other  cases  in  DRG  49,  we  note  that 
the  cochlear  cases  are  distributed  across 
44  hospitals,  with  no  more  than  6  cases 
at  any  one  hospital.  The  majority  of 
hospitals  (30  of  44  hospitals,  or  68 
percent)  have  only  one  case. 

We  have  repeatedly  addressed  the 
recommendation  that  we  assign 
cochlear  implants  to  DRG  1,  most 
recently  in  die  September  1994 
prospective  payment  final  rule  (59  FR 
45342).  Our  rejection  of  this  suggestion 
continues  to  be  based  on  our  conclusion 
that  the  diagnosis  code  associated  with 
cochlear  cases  (diagnosis  code  389, 
hearing  loss)  is  not  clinically  coherent 
with  the  diagnosis  codes  assigned  to 
MDC  1.  A  basic  premise  of  DRG 
classification  is  the  assignment  of 
clinically  similar  discharges  within 
categories  based  on  a  common  body 
system  or  organ  system.  To  reassign 
cochlear  implant  cases  to  MDC  1,  we 
would  have  to  move  the  principal 
diagnosis  code  389  from  MDC  3,  the 
clinically  appropriate  MDC. 

The  commenter  requested  that  HCFA 
allow  separate  payment  of  the  speech 
processor,  whi^  is  typically  provided 
to  the  patient  4  to  6  weeks  aJfter  the 
surgery,  thus  “unbundhng”  these  costs 
fi-om  other  inpatient  supplies  and 
services  to  be  billed  by  the  surgeon  or 
audiologist  to  Medicare  Part  B.  Prior  to 
implementation  of  the  prospective 
payment  system,  it  was  a  practice  for 
certain  nonphysician  services  and 
supplies  furnished  to  hospital  inpatients 
to  be  billed  directly  to  patients  under 
Medicare  Part  B.  However,  with  the 
enactment  of  Public  Law  98-21  and  the 
implementation  of  the  prospective 
payment  system,  several  statutory 
changes  concerning  the  bundling  policy 
were  made.  Specifically,  section 
1862(a)(14)  of  the  Act  provides  that,  to 
qualify  for  Medicare  payment,  all 
nonphysician  services  (with  Umited 
exceptions)  furnished  to  hospital 
inpatients  must  be  provided  directly  or 
arranged  for  by  the  hospital.  Thus,  these 
services  become  inpatient  hospital 
services  payable  imder  Medicare  Part  A. 
Section  1833(d)  of  the  Act,  in  turn, 
provides  that  services  payable  under 
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Part  A  may  not  be  paid  for  under  Part 
B.  Therefore,  all  the  services  provided  to 
a  Medicare  beneficiary  as  part  of  the 
inpatient  hospital  stay  are  covered 
under  Part  A  and  may  not  be  billed 
under  Part  B.  This  includes  the  external 
components  of  the  cochlear  device  that 
are  implanted  during  an  inpatient  stay 
covered  under  Part  A.  Therefore,  we  do 
not  allow  separate  Part  B  payment  for 
part  of  the  cochlear  device. 

In  response  to  the  recommendation 
submitted  by  the  commenter  to  assign 
cochlear  implant  cases  to  a  new  DRG 
with  a  weight  of  at  least  3.0,  we  believe 
the  process  for  assigning  cases  as  well 
as  cdculating  DRG  relative  weights 
needs  to  be  clarified.  HCFA  does  not 
assign  weights  to  DRGs  arbitrarily,  but, 
rather,  calculates  the  weight  for  each 
DRG  based  on  the  resources  necessary  to 
treat  patients  assigned  to  that  DRG 
relative  to  all  other  DRGs.  A  DRG  weight 
cannot  be  adjusted  or  a  new  DRG 
created  without  affecting  the  weight  of 
other  DRGs.  It  would  be  inappropriate 
and  inadvisable  for  us  to  create  a  new 
DRG  with  a  specified  weight  assigned, 
as  such  action  would  impact  the  weight 
and,  therefore,  the  payment,  for  other 
DRGs.  The  process  by  which  DRG 
weights  are  recalibrated  is  described  in 
detail  below  in  section  II.C  of  this 
preamble. 

We  acknowledge  that  the  Medicare 
payment  for  cocUear  implant  patients 
has  been  an  issue  for  several  years. 
However,  we  find  no  justification  for 
creating  a  special  DRG  for  cochlear 
implants.  We  have  consistently 
classified  clinically  similar  patients  in 
DRGs  who  use  approximately  the  same 
amount  of  hospit^  resources.  In 
addition,  we  prefer  to  maintain  DRGs 
with  enough  cases  to  ensure  a  normal 
distribution  and  relative  stability  over 
time. 

Although  some  technologies  may  not 
be  flexible  in  their  costs,  and  thus,  not 
lend  themselves  readily  to  cost'control 
techniques,  there  are  other  areas  within 
the  hospital’s  control  that  are  responsive 
to  cost  containment.  Thus,  the  incentive 
to  the  hospital  is  to  treat  a  mix  of 
patients  and  to  manage  its  operations  in 
such  a  way  to  offset  lower  payment-to- 
cost  cases  with  those  where  the 
payment  is  in  excess  of  cost. 

We  continue  to  believe  that  the  low 
volume  of  these  cases  does  not  justify 
the  establishment  of  a  new  DRG  specific 
to  cochlear  implants.  Nor  do  we 
generally  create  DRGs  that  are  specific 
to  a  single  technology,  especially  those 
available  through  a  single  source 
manufacturer. 

In  response  to  the  commenter’s 
concern  that  cochlear  implants  may  not 
be  available  to  Medicare  beneficiaries  in 


the  future,  as  stated  above  in  section 
U.B.lO.a  of  this  preamble,  we  note  that 
a  hospital  may  not  refuse  to  provide  a 
covei^  service  to  a  Medicare 
beneficiary  if  it  provides  that  service  to 
other  patients.  Specifically,  the 
Medicare  regulations  at  §  489.53(a)(2) 
provide  that  HCFA  may  terminate  a 
hospital’s  Medicare  provider  agreement 
if  it  finds  that  the  hospital  places 
restrictions  on  the  niimber  of  Medicare 
beneficiaries  it  will  accept  for  a 
particular  treatment  without  placing  the 
same  restriction  on  the  other 
populations  it  treats. 

c.  Bipolar  Hip  Replacement  (DRG 
209).  We  received  a  comment 
concerning  the  DRG  assignment  of 
certain  cases  in  MDC  8  (Diseases  and 
Disorders  of  the  Musculoskeletal  System 
and  Connective  Tissue). 

Comment:  The  commenter  believes 
that  cases  of  bipolar  hip  replacement 
should  be  assigned  to  DRGs  210,  211, 
and  212  (Hip  and  Femur  Procedures 
Except  Major  Joint)  rather  than  to  its 
current  assignment,  DRG  209  (Major 
Joint  and  Limb  Reattachment 
Procedures  of  Lower  Extremity).  The 
commenter  stated  that  procedure  code 
81.52  (partial  hip  replacement)  is  very 
similar  to  procedure  code  79.35  (open 
reduction  of  fracture  of  the  femur  with 
internal  fixation),  which  is  already 
assigned  to  DRGs  210,  211,  and  212. 
Further,  the  commenter  believes  that 
partial  hip  replacement  patients  are 
generally  more  firail  individuals  as 
compared  to  the  population  that  elects 
total  hip  replacement  surgery,  and  that 
they  should,  therefore,  not  be  assigned 
to  the  same  DRG. 

Response:  In  recent  years,  we  have 
conducted  several  analyses  of  the 
procedures  assigned  to  the  smrgical 
DRGs  in  MDC  8.  In  the  final  rules  dated 
September  4, 1990  (56  FR  43205)  and 
September  1, 1993  (58  FR  46286),  we 
addressed  two  of  those  analyses  in 
detail.  Although  the  specific  issues  that 
concern  the  commenter  were  not 
addressed,  the  result  of  our  analyses 
was  to  retain  the  current  DRGs  209,  and 
210,  211,  and  212  classifications.  We  4^ 
will,  however,  reexamine  these 
assignments  as  part  of  our  annual 
update  and  revision  process  for  FY 
1997. 

d.  Add-On  Payment  for  Blood  Clotting 
for  Hemophiliacs.  We  received  one 
comment  regarding  payment  for  blood 
clotting  factors  administered  to 
hemophilia  inpatients. 

Comment:  Tne  commenter  questioned 
why  there  was  no  reference  in  the 
proposed  rules  to  the  continuation  of 
the  add-on  payment  for  blood  clotting 
factors  administered  to  Medicare 
hemophilia  patients.  The  commenter 


believes  that  if  this  additional  payment 
program  is  not  continued,  then  some 
other  mechanism  should  be  developed 
to  help  alleviate  the  financial  burden  of 
treating  these  patients. 

Response:  We  did  not  include  a 
discussion  of  the  payment  for  blood 
clotting  factors  provided  to  hemophilia 
inpatients  in  the  proposed  rule  because 
the  legislation  that  required  this  add-on 
payment  expired  effective  with 
discharges  beginning  on  or  after  October 
1, 1994. 

Section  6011  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Public  Law 
101-239),  as  amended  by  section  13505 
of  the  Onmibus  Budget  Reconciliation 
Act  of  1993  (Public  Law  103-66), 
provided  that  prospective  payment 
hospitals  receive  an  additional  payment 
for  blood  clotting  factors  furnished  to 
Medicare  hospit^  inpatients  who  are 
hemophiliacs  for  discharges  occurring 
on  or  after  June  19, 1990,  and  before 
October  1, 1994. 

We  discussed  the  issue  of  payment  for 
Medicare  inpatients  with  hemophilia 
who  require  blood  clotting  factors  in 
detail  in  the  September  1, 1992  final 
rule  in  response  to  a  ProPAC 
recommendation  that  the  add-on 
payment  was  no  longer  necessary. 
Briefly,  ProPAC  foimd  that,  even  though 
hemophiliacs  were  more  costly  to  treat 
than  the  average  case  within  a  given 
DRG,  there  were  insufficient  data  to 
indicate  that  these  differences  were  due 
to  the  administration  of  the  clotting 
factor.  In  addition,  ProPAC  found  that 
not  only  was  there  a  low  volume  of 
patients  receiving  the  blood  clotting 
factor,  there  were  very  few  hospitals 
with  a  significant  number  of  cases. 
Analyses  performed  by  HCFA  resulted 
in  similar  findings.  Thus,  we  agreed 
with  ProPAC’s  conclusion  that  this  add¬ 
on  payment  for  blood  clotting  factors  is 
not  necessary. 

e.  Stem  Cell  Transplant.  Comment: 
We  received  one  comment  requesting 
that  we  classify  procedure  code  41.04 
(autologous  hematopoietic  stem  cell 
transplant)  as  an  OR  procedure.  The 
code  was  effective  beginning  October  1, 
1994,  and  was  classified  as  a  non-OR 
procedure  at  that  time.  The  commenter 
believes  that  we  should  reconsider  this 
policy  based  on  the  resource  use 
associated  with  stem  cell  transplant.  In 
addition,  the  commenter  requested  that 
the  code  be  assigned  to  DRG  481  (Bone 
Marrow  Transplant)  along  with  the 
other  codes  in  category  41.0  (bone 
marrow  transplant). 

Response:  As  discussed  in  the 
September  1, 1994,  final  rule  in 
response  to  a  similar  comment,  prior  to 
the  creation  of  procedure  code  41.04  for 
stem  cell  transplants,  this  procedure 
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was  included  in  procedure  code  99.73 
(therapeutic  erytfuocytapheresis),  a  non- 
OR  procedure  (59  FR  45340).  As  we 
have  noted  several  times,  our  practice  is 
to  assign  a  new  code  to  the  same 
category  as  its  predecessor  code. 

Because  we  could  not  separately 
identify  the  stem  cell  transplant  cases 
from  the  other  cases  coded  with  99.73 
in  order  to  reclassify  them  and  their 
charges  to  another  DRG,  we  were  unahle 
to  predict  the  resoiirces  required  for  this 
code  and  imable  to  calculate  the  new 
weights  of  both  the  DRG  in  which  this 
code  was  classified  and  the  DRG  to 
which  it  would  be  assigned.  Therefore, 
we  were  prevented  from  redesignating 
code  41.04  as  an  OR  procedure  and 
assigning  it  to  another  DRG. 

Although  it  was  requested  that  this 
code  be  reassigned  to  DRG  481,  we  note 
that  the  procediue  represented  by  this 
code  is  not  a  bone  marrow  tremsplant 
procedure.  While  it  may  consume 
hospital  resources  similar  to  those 
transplant  procedures,  we  will  be 
imable  to  verify  that  assiunption  imtil 
we  can  evaluate  the  newly  coded  stem 
cell  transplant  cases  in  the  FY  1995 
MedPAR  file.  That  file  will  be  available 
in  calendar  year  1996  and  we  will 
analyze  the  cases  with  procedure  code 
41.04  as  a  part  of  our  DRG  agenda  for 
FY  1997. 

C.  Recalibration  of  DRG  Weights 

We  proposed  to  use  the  same  basic 
methodology  for  the  FY  1996 
recalibration  as  we  did  for  FY  1995.  (See 
the  September  1, 1994,  final  rule  (59  FR 
45347).)  That  is,  we  proposed  to 
recalibrate  the  weights  based  on  charge 
data  for  Medicare  ^scharges.  However, 
we  proposed  to  use  the  most  current 
charge  information  available,  the  FY 
1994  MedPAR  file,  rather  than  the  FY 
1993  MedPAR  file.  The  MedPAR  file 
includes  fully-coded  diagnostic  and 
surgical  procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recahbrated  DRG 
relative  weights  were  constructed  from 
FY  1994  MedPAR  data,  based  on  bills 
received  by  HCFA  through  December 
1994,  fi-om  all  hospitals  subject  to  the 
prospective  payment  system  and  short¬ 
term  acute  care  hospitals  in  waiver 
States.  The  FY  1994  MedPAR  file  at  that 
time  included  data  for  approximately 
10.9  million  Medicare  discharges.  The 
MedPAR  file  updated  through  Jime  1995 
includes  data  from  approximately  11 
million  discharges  and  is  the  file  used 
to  calculate  the  weights  set  forth  in 
Table  5  of  the  addendiun  to  this  final 
rule. 

Although  we  are  using  the  same  basic 
methodology  for  recalibration,  we  are 
making  two  revisions  which  are 


described  below.  The  methodology  used 
to  calculate  the  DRG  relative  weights 
from  the  FY  1994  MEDPAR  file  is  as 
follows: 

•  To  the  extent  possible,  all  the 
claims  were  regrouped  using  the  DRG 
classifications  discussed  above  in 
section  U.B  of  this  preamble.  As  noted 
in  section  n.B.4,  due  to  the 
imavailabiUty  of  final  GROUPER 
software,  we  must  simulate  some 
classification  changes  to  approximate 
the  placement  of  cases  under  the  revised 
reclassification.  However,  there  are 
some  changes  that  cannot  be  modeled. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  a^licable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers.  In  computing  the  FY  1995 
weights,  we  eliminated  all  cases  outside 
of  3.0  standard  deviations  from  the 
mean  of  the  log  distribution  of  charges 
per  case  for  each  DRG.  For  the  FY  1996 
relative  weights,  we  proposed  to 
eliminate  a  case  only  if  it  met  the 
current  criterion  and  also  was  outside  of 
3.0  standard  deviations  from  the  mean 
log  of  distribution  of  charges  per  day. 

We  believe  that  this  refinement  to  the 
methodology  reduces  the  risk  of 
eliminating  cases  with  imusually  low  or 
high  total  charges  that  are  nevertheless 
accurately  reported.  For  example,  a  case 
with  extremely  high  charges  and  a 
corresponding  extremely  long  length  of 
stay  would  be  less  likely  to  be 
eliminated  under  the  revised 
methodology. 

We  received  no  comment  on  this 
refinement  and  we  have  identified  the 
statistical  outliers  in  the  final 
recalibration  using  this  methodology. 

•  The  average  cmarge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight.  The  second  revision  we 
proposed  to  make  is  in  the  treatment  of 
transfer  cases.  In  past  recalibrations,  we 
have  counted  transfer  cases  as  full  cases. 
This  may  distort  the  average 
standardized  charges,  particularly  in 
DRGs  with  a  high  percentage  of  transfer 
cases,  because  the  charges  associated 
with  a  transfer  case  often  do  not  reflect 
the  resources  necessary  for  a  complete 
covuse  of  treatment.  Therefore,  in 
calculating  the  proposed  FY  1996 
relative  weights,  a  transfer  case  was 


counted  as  a  fraction  of  a  case  based  on 
the  ratio  of  its  length  of  stay  to  the 
geometric  mean  length  of  stay  of  the 
cases  assigned  to  the  DRG.  T^t  is,  a  5- 
day  length  of  stay  transfer  case  assigned 
to  a  DRG  with  a  geometric  mean  length 
of  stay  of  10  days  was  counted  as  0.5  of 
a  total  case. 

We  received  one  comment  concerning 
this  methodology,  which  supported  our 
change.  Therefore,  we  have  included  it 
in  the  final  recalibration. 

•  We  established  the  relative  weight 
for  heart  and  liver  transplants  (DRGs 
103  and  480)  in  a  manner  consistent 
with  the  methodology  for  all  other  DRGs 
except  that  the  transplant  cases  that 
were  used  to  establish  the  weights  were 
limited  to  those  Medicare-approved 
heart  and  liver  transplant  centers  that 
have  cases  in  the  FY  1994  MedPAR  file. 
(Medicare  coverage  for  heart  and  liver 
transplants  is  limited  to  those  facilities 
that  have  received  approval  from  HCFA 
as  transplant  centers.)  Similarly,  we 
limited  the  limg  transplant  cases  we 
used  to  establish  the  weight  for  DRG  495 
(Limg  Transplant)  to  those  hospitals  that 
are  established  limg  transplant  centers. 
(As  discussed  in  detail  in  the  final 
notice  with  comment  period  of 
Medicare  coverage  of  lung  transplants 
published  in  the  Federal  Register  on 
February  2, 1995  (60  FR  6543),  payment 
for  limg  transplants  is  limited  to 
Medicare-approved  facilities,  effective 
July  31, 1995.) 

•  Acquisition  costs  for  kidney,  heart, 
liver,  and  lung  transplants  continue  to 
be  paid  on  a  reasonable  cost  basis. 
Unlike  other  excluded  costs,  the 
acquisition  costs  are  concentrated  in 
specific  DRGs  (DRG  302  (Kidney 
Transplant);  DRG  103  (Heart 
Transplant);  DRG  480  (Liver 
Transplemt);  and  DRG  495  (Lung 
Transplant)).  Because  these  costs  are 
paid  separately  from  the  prospective 
payment  rate,  it  is  necessary  to  make  an 
adjustment  to  prevent  the  relative 
weights  for  these  DRGs  finm  including 
the  effect  of  the  acquisition  costs. 
Therefore,  we  subtracted  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  before  computing  the  average 
charge  for  the  DRG  and  l^fore 
eliminating  statistical  outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  We  proposed  to  use 
that  same  case  threshold  in  recalibrating 
the  DRG  weights  for  FY  1996.  Using  the 
final  FY  1994  MedPAR  data  set,  there 
are  34  DRGs  that  contain  fewer  than  10 
cases.  As  discussed  in  detail  in  section 
II.B.3  of  this  preamble,  we  computed  the 
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weight  for  the  34  low-volume  DRGs 
using  the  non-Medicare  cases  from  19 
States. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  DRG  classification  changes,  result  in 
an  average  case  weight  that  is  different 
horn  the  average  case  weight  before 
recalibration.  Therefore,  the  new 
weights  are  normalized  by  an 
adjustment  factor,  so  that  the  averse 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  before 
recalibration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increases  nor  decreases 
total  payments  vmder  the  prospective 
payment  system. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that,  beginning  with  FY  1991, 
reclassification  and  recalibration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  rec^bration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  n.A.4.b  of  the 
Addendum  to  this  final  rule,  we  are 
making  a  budget  neutrality  adjustment 
to  implement  that  the  requirement  of 
section  1886(d)(4)(C](iii)  of  the  Act. 

m.  Changes  to  the  Hospital  Wage  Index 

A.  Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
standardized  ammmts  “for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospited  compared  to  the  national 
average  hospital  wage  level.”  In 
accordance  with  the  broad  discretion 
conferred  by  this  provision,  we 
currently  define  hospital  labor  market 
areas  based  on  the  definitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
issued  by  the  Office  of  Management  and 
Budget  (OMB).  In  addition,  as  discussed 
below,  we  adjust  the  wage  index  to  take 
into  account  the  geographic 
reclassification  of  hospitals  in 
accordance  with  sections  1886(d)(8)(B) 
and  1886(d)(10)  of  the  Act. 


Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1, 1993. 

This  section  further  provides  that  the 
Secretary  base  the  update  on  a  siirvey  of 
wages  and  wage-related  costs  of  short¬ 
term,  acute  care  hospitals.  The  survey 
should  measvne,  to  the  extent  feasible, 
the  earnings  and  paid  hours  of 
employment  by  occupational  category 
and  must  exclude  data  with  respect  to 
the  wages  and  wage-related  costs 
incurred  in  fumishing'skilled  nursing 
services. 

For  determining  prospective 
payments  to  hospitals  in  FY  1996,  the 
wage  index  is  based  on  the  data 
collected  from  the  Medicare  cost  reports 
submitted  by  short-term,  acute  care 
hospitals  for  cost  reporting  periods 
beginning  in  FY  1992  (that  is,  cost 
reporting  periods  beginning  on  or  after 
October  1, 1991  and  before  October  1, 
1992).  The  FY  1996  wage  index 
includes  wages  imd  sal£uries  paid  by  a 
hospital,  home  office  salaries,  fringe 
benefits,  and  certain  contract  labor 
costs.  The  evurent  computation  for  the 
wage  index  excludes  shades  and  wages 
associated  with  nonhospital-type 
services,  such  as  skilled  nursing  facility 
services,  home  health  agency  services, 
or  other  subprovider  components  that 
are  not  subject  to  the  prospective 
payment  system. 

As  discussed  in  detail  below,  we 
proposed  to  use  updated  wage  data  to 
construct  the  wage  index  as  required  by 
section  1886(d)(3)(E)  of  the  Act.  Set 
forth  below  is  a  discussion  of  that 
update  as  well  as  a  discussion  of  other 
wage  index  issues.  In  addition,  we 
proposed  to  change  certain  guidelines 
for  hospital  reclassification  used  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB).  That  change  is 
discussed  in  section  m.E  of  this 
preamble. 

B.  FY  1996  Wage  Index  Update 

We  proposed  to  base  the  FY  1996 
wage  index,  effective  for  hospital 
discharges  occurring  on  or  after  October 
1, 1995  and  before  October  1, 1996,  on 
the  data  collected  from  the  Medicare 
cost  report  (Worksheet  S-3,  Part  II) 
submitted  by  hospitals  for  cost  reporting 
periods  beginning  in  FY  1992. 

We  proposed  to  use  all  of  the 
categories  of  data  collected  from 
Worksheet  S-3,  Part  II.  Therefore,  the 
FY  1996  wage  index  reflects  the 
following: 

•  Total  short-term,  acute  care  hospital 
salaries  and  hours. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 


•  Direct  patient  care  related  contract 
labor  costs  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  nonhospital  services  such  as  skilled 
nursing  facility  services,  home  health 
services,  or  other  subprovider 
components  that  are  not  subject  to  the 
prospective  payment  system. 

Although  we  did  not  propose  any 
changes  in  the  reporting  of  hospital 
wage  index  data,  we  received  some 
comments  on  this  issue. 

Comment:  One  commenter  noted  that, 
in  early  1995,  HCFA  distributed  special 
audit  instructions  to  the  fiscal 
intermediaries  that  defined  “direct 
patient  care”  as  “hands  on  care.”  The 
commenter  believes  that  the  “hands  on” 
definition  will  create  problems  because 
it  may  be  subject  to  various 
interpretations.  Also,  the  commenter 
objects  to  a  recent  HCFA  statement  that 
“travel  time”  in  connection  with 
contract  labor  is  excluded  in  costs  and 
hours  if  the  information  is  specifically 
identified,  but  otherwise  is  included. 
Again,  the  commenter  believes  there 
will  be  inconsistencies  when  travel  time 
cannot  be  identified.  Rather  than 
continually  refining  the  definition  of 
direct  patient  care,  the  commenter 
suggested  that  we  adopt  a  different 
approach,  such  as  “chargeable  services” 
or  “services  provided  in  revenue 
producing  cost  centers.”  In  addition,  the 
commenter  recommends  that  HCFA 
consult  with  industry  representatives 
before  any  special  data  requests  or  audit 
instructions  are  issued  that  involve  large 
numbers  of  hospitals. 

Response:  Before  FY  1994,  the  wage 
index  did  not  include  emy  costs 
associated  with  contract  sendees 
because  the  data  collected  on  contract 
services  as  part  of  the  1988  wage  survey 
were  imreliable.  (See  the  September  1, 
1993  final  rule,  58  FR  46295.)  However, 
many  hospitals  indicated  that  they  were 
inappropriately  disadveintaged  because 
they  were  forced  to  contract  out  for 
nurses  and  technicifins  due  to  shortages 
of  these  services  in  their  areas.  To 
alleviate  this  problem,  we  revised  the 
cost  report  effective  for  FY  1990  to 
collect  the  data  associated  with  any 
direct  patient  care  service  contracts 
such  as  service  contracts  for  nurses, 
therapists,  and  diagnostic  imaging 
technicians.  We  specifically  excluded 
any  Part  B  services.  Part  A  physician 
services,  management  contracts,  or  any 
contract  for  services  not  directly 
involved  with  patient  care. 

The  contract  labor  definition  is 
limited  to  those  services  directly  related 
to  hands-on  patient  care.  This  definition 
was  adopted  to  address  the  main 
concern  expressed  by  hospitals  with 
respect  to  the  inclusion  of  contiact  labor 
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in  the  wage  index,  that  is,  that  many 
hospitals  have  problems  hiring  nurses 
in  areas  experiencing  nursing  shortages 
and  must  rely  on  contract  labor  soiirces. 
We  believe  that  defining  direct  patient 
care  as  “chargeable  services”  or 
“services  provided  in  revenue 
producing  cost  centers”  would  result  in 
confusion  on  the  part  of  hospitals 
attempting  to  exclude  nonlabor-related 
expenses  such  as  payments  for 
equipment  and  supplies  and  nonpatient 
care  contract  services  such  as 
management  and  housekeeping  services. 

Regarding  the  exclusion  of  travel  time 
in  connection  with  contract  labor,  we 
believe  that  it  is  apprbpriate  to  exclude 
fiom  the  wage  data  those  nonlabor  costs 
associated  with  contract  services  that 
are  billed  separately.  Contract  labor 
typically  involves  negotiating  a  dollar 
amoimt  for  labor  to  be  provided.  This 
negotiated  amoimt  may  include  other 
costs  involved  in  providing  the  labor, 
such  as  travel  costs  for  lodging,  mileage, 
and  time.  However,  if  these  nonlabor 
costs  are  billed  separately  from  the 
negotiated  contract,  they  are  not  to  be 
included  in  the  contract  labor  wage 
data. 

We  believe  that  our  definition  of 
direct  patient  care  is  accurate  and  clear. 
Special  audit  instructions  were  issued 
earlier  this  year  because  we  were 
receiving  many  inquiries  regarding 
contract  labor  for  services  such  as 
pharmacy  and  clinical  laboratory.  In  the 
instructions,  which  were  issued  in 
February  1995,  we  provided  all  fiscal 
intermediaries  with  written  guidelines 
concerning  our  policy  to  exclude 
payments  and  hours  not  attributable  to 
direct  patient  care-related  contract 
services,  which  would  include 
pharmacy  emd  clinical  laboratory 
services. 

We  believe  it  is  appropriate  to  issue 
clarifying  instructions  to  our  fiscal 
intermediaries  on  policies  without 
industry  input,  but  we  agree  with  the 
commenter  that  we  should  consult  with 
industry  representatives  before  making 
changes  in  the  types  of  costs  that  are 
included  in  the  wage  index.  In  fact, 
virtually  all  our  recent  proposals  were 
made  in  response  to  requests  from 
hospital  and  industry  representatives.  In 
addition,  we  have  conducted  special 
surveys  and  task  forces  to  address  these 
issues.  One  example  of  oiu  efforts  to 
involve  industry  representatives  before 
making  a  change  in  policy  is  the 
smnmer  1993  survey  concerning  which 
costs  should  be  recognized  as  fringe 
benefit  costs.  (See  the  September  1, 

1994  final  rule  (59  FR  45356).) 

Comment:  The  national  representative 
of  a  group  of  fiscal  intermediaries 
requested  that  the  February  1995  special 


instruction  be  distributed  to  all  fiscal 
intermediaries. 

Response:  The  February  1995 
instruction  on  direct  patient  care  related 
contract  services  was  distributed  to  all 
fiscal  intermediaries.  Therefore,  there 
should  be  consistent  application  of  this 
policy  in  futiue  data  collection. 

Comment:  One  commenter  noted  that 
the  wage  index  for  seven  out  of  ei^t 
MSAs  in  one  State  decreased  between 
FY  1995  and  the  proposed  FY  1996 
values  while  other  areas  of  the  coimtry 
experienced  significant  increases.  The 
commenter  suggested  that  HCFA  review 
in  detail  those  MSAs  that  experience 
significant  increases  in  their  wage  index 
values  from  the  prior  year  in  order  to 
maintain  consistency  and  equity  of  the 
payment  system. 

Response:  HCFA  does  review  the 
percent  change  in  the  updated  wage 
index  from  the  prior  year  wage  index, 
by  MSA  and  by  urban  and  nual  hospital 
location.  In  addition,  we  review  the 
wage  data  for  any  area  that  experiences 
a  wage  index  change  of  10  percent  or 
more  to  determine  the  reason  for  the 
fluctuation.  When  necessary,  we  contact 
the  appropriate  fiscal  intermediary  to 
ensure  the  validity  of  the  data  or  to 
obtain  an  explanation  for  the  change. 

We  note  that  none  of  the  MSAs  referred 
to  by  the  commenter  experienced  a 
change  of  10  percent  or  more.  Therefore, 
they  were  not  subject  to  any  special 
review. 

We  also  analyze  the  impact  of  the 
updated  wage  index  on  hospitals  using 
categories  such  as  census  division, 
teaching  status,  and  geographic 
reclassification  status.  This  impact 
analysis  is  located  in  section  VI.C  of 
Appendix  A  to  this  final  rule.  We 
include  this  impact  analysis  in  both  the 
proposed  and  final  rules. 

I.  Verification  of  Wage  Data  fi-om  the 
Medicare  Cost  Report 

The  data  for  the  FY  1996  wage  index 
were  obtained  from  Worksheet  S-3,  Part 

II,  of  the  HCFA-2552  form  submitted 
and  certified  for  accuracy  by  short-term, 
acute  care  hospitals  for  cost  reporting 
periods  beginning  during  FY  1992 
(October  1, 1991  through  September  30, 
1992).  The  wage  data  are  reported 
electronically  to  HCFA  through  the 
Hospital  Cost  Report  Information 
System  (HCRIS).  As  in  past  years,  we 
initiated  an  intensive  review  of  the  wage 
data  submitted  by  hospitals  and 
performed  numerous  edits  to  ensure 
quality  and  accuracy.  Medicare 
intermediaries  were  instructed  to 
transmit  any  revisions  in  wage  data 
made  as  a  result  of  their  review  through 
HCRIS  by  early  January  1995.  In  the 
proposed  rule,  we  discussed  in  detail 


our  review  of  the  wage  data  as  well  as 
the  process  that  hospitals  could  use  to 
verify  their  wage  data  and  to  submit 
corrections  if  necessary  (60  FR  29211). 

The  wage  file  used  to  construct  the 
proposed  wage  index  included  data 
obtained  in  late  January  1995  from  the 
HCRIS  data  base  and  subsequent 
changes  we  received  fiom 
intermediaries  through  March  21, 1995. 
To  allow  sufficient  time  to  process 
changes,  we  instructed  hospitals  to 
submit  requests  for  corrections  to  their 
intermediaries  by  May  15, 1995.  To  be 
reflected  in  the  ^al  wage  index,  wage 
data  corrections  had  to  be  reviewed, 
verified,  and  transmitted  to  HCFA 
through  HCRIS  on  or  before  June  15, 

1995  (except  for  tabulation  or  data  entry 
errors).  All  data  elements  that  failed 
edits  have  been  resolved  and  are 
reflected  in  this  final  rule. 

Conunent:  One  commenter  stated  that 
the  fiscal  intermediaries  should  not  be 
given  as  much  discretion  to  make 
determinations  regarding  which  costs 
should  be  allowed  as  wage  data  for 
purposes  of  calculating  the  wage  index. 
The  commenter  believes  that  HCFA 
should  clearly  define  allowable  items, 
and  intermediaries  should  be  required 
to  use  those  definitions.  It  is  the 
commenter’s  opinion  that  this  action 
would  greatly  improve  the 
comparability  of  wage  data  from  one 
MSA  to  another. 

Response:  We  promote  consistency  in 
the  treatment  of  allowable  wage  costs  to 
the  extent  possible.  We  have  provided 
the  intermediaries  with  the  wage  data 
cost  report  instructions  and  guidelines 
for  allowable  wage  data  in  the  desk 
review,  but  it  is  not  possible  to  define 
every  allowable  wage  data  item.  (See  the 
September  1, 1993  final  rule,  58  FR 
46299.)  We  believe  that  the  fiscal 
intermediaries  are  generally  in  the  best 
position  to  make  determinations 
regarding  the  appropriateness  of  a 
particular  cost  and  whether  it  should  be 
included  in  the  wage  index  data.  We 
note  that,  effective  October  1, 1994, 
hospital  cost  reports  were  revised  to 
further  promote  equitable  and 
consistent  treatment  of  wage-related 
costs  (59  FR  45357,  September  1, 1994). 

Comment:  One  commenter  is 
concerned  that  HCFA’s  edits  are  not 
adequate  to  ensure  consistent  treatment 
of  the  wage  data  by  the  fiscal 
intermediaries  and  to  produce  wage 
index  values  that  reflect  the  true  labor 
market  situation.  The  commenter.  is  also 
concerned  about  delays  in  making 
changes  to  improve  the  wage  index. 

Response:  In  response  to  concerns 
voiced  in  the  past  about  inconsistent 
treatment  of  wage  data,  we  have  taken 
steps  that  we  believe  should  eliminate 
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most  inconsistencies.  Specifically,  in 
November  and  December  of  each  year, 
the  fiscal  intermediaries  perform  desk 
reviews  on  the  wage  data  reported  by 
each  hospital.  These  reviews  are 
conducted  based  on  reasonableness 
parameters  (edits)  established  by  HCFA. 
HCFA  also  edits  the  wage  data  using 
additional  edits,  such  as  comparing 
each  hospital’s  current  year  wage  data  to 
the  prior  year  wage  data,  comparing 
each  hospital’s  wage  data  to  its  MSA’s 
data,  and  reviewing  aggregate  data  such 
as  all  hospitals  with  average  hourly 
wages  below  the  second  percentile  for 
all  hospitals  nationally.  The  FY  1992 
data  that  were  used  to  calculate  the  FY 
1996  wage  index  were  subjected  to  a 
total  of  55  edits.  We  have  also  instructed 
fiscal  intermediaries  to  contact  HCFA 
when  questions  arise.  In  addition,  if  a 
hospital  disagrees  with  how  a  fiscal 
intermediary  deals  with  a  particular 
issue,  the  hospital  is  encouraged  to 
bring  it  to  our  attention. 

Regarding  the  fluctuations  in  the  wage 
index  by  area,  as  discussed  in  a 
previous  response,  we  analyze  the 
impact  of  the  updated  wage  index  and 
review  the  data  for  any  area  that 
experienced  a  wage  index  value  change 
of  10  percent  or  more  to  determine  the 
reason  for  the  fluctuation.  When 
necessary,  we  contact  the  intermediary 
to  determine  the  validity  of  the  data  or 
to  obtain  an  explanation  for  the  change. 

Regarding  changes  to  improve  the 
wage  index,  we  note  that  the  cost  report 
form  for  reporting  wage  data  has  been 
revised  effective  for  FY  1995  (that  is,  for 
cost  reporting  periods  that  begin  on  or 
after  October  1, 1994  and  before  October 
1, 1995).  Because  this  revised  cost 
report  form  and  instructions  are  more 
specific,  we  expect  that  the  reporting  of 
wage  data  and  the  review  of  that  data 
will  be  more  consistent  across  hospitals 
and  fiscal  intermediaries.  However, 
because  of  the  4-year  time  lag  between 
improved  data  reporting  and  the  use  of 
those  data  in  the  wage  index,  there  is  a 
necessary  delay  before  the  changes  can 
affect  the  wage  index. 

2.  Requests  for  Wage  Data  Corrections 

In  the  proposed  rule,  we  noted  that 
we  would  make  a  diskette  available  in 
mid-August  that  would  contain  the 
finalized  raw  wage  data  used  to 
construct  the  wage  index  values  in  this 
final  rule.  As  wi&  the  diskette  made 
available  in  March  1995,  HCFA  made 
the  August  diskette  available  to  hospital 
associations  and  the  public.  The  August 
diskette  is  available  only  for  the  limited 
purpose  of  identifying  any  potential 
errors  made  by  HCFA  or  ^e 
intermediary  in  the  entry  of  the  final 
wage  data  that  lesult  from  the  process 
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described  above,  not  for  the  initiation  of 
new  wage  data  correction  requests  (60 
FR  29212). 

If,  after  reviewing  the  data  in  the 
August  diskette  or  in  this  final  rule,  a 
hospital  believes  that  its  wage  data  are 
incorrect  due  to  a  fiscal  intermediary  dr 
HCFA  error  in  the  entry  or  tabulation  of 
the  final  wage  data,  it  should  send  a 
letter  to  both  its  fiscal  intermediary  and 
HCFA.  These  letters  should  outline  why 
the  hospital  believes  an  error  exists. 
These  requests  must  be  received  by  the 
intermediary  and  HCFA  no  later  than 
September  21, 1995  to  allow  inclusion 
in  the  wage  index  values  effective 
October  1, 1995.  Requests  should  be 
sent  to:  Office  of  Hospital  Policy; 
Attention:  Nancy  Edwards,  Director; 
Division  of  Prospective  Payment 
System;  Room  C5-06-27;  7500  Security 
Boulevard;  Baltimore,  Maryland  21244- 
1850.  The  intermediary  will  review 
requests  upon  receipt,  and,  if  it  is 
determined  that  an  intermediary  or 
HCFA  error  exists,  the  fiscal 
intermediary  will  notify  HCFA 
immediately. 

As  noted  in  the  proposed  rule,  after 
mid- August,  we  will  make  changes  to 
the  hospital  wage  data  only  in  those 
very  limited  situations  involving  em 
error  by  the  intermediary  or  HCFA  that 
the  hospital  could  not  have  known 
about  before  its  review  of  the  August 
diskette.  Specifically,  neither  the 
intermediary  nor  HCFA  will  accept  the 
following  t3q)es  of  requests  in 
conjimction  with  this  mid- August 
process:  requests  for  wage  data 
corrections  that  were  submitted  too  late 
to  be  included  in  the  data  transmitted  to 
the  HCRIS  system  on  or  before  June  15, 
1995;  requests  for  correction  of  errors 
made  by  the  hospital  that  were  not,  but 
could  have  been,  identified  during  the 
hospital’s  review  of  the  March  1995 
data;  or  requests  to  revisit  factual 
determinations  or  poficy  interpretations 
made  by  the  intermediary  or  HCFA 
during  the  wage  data  correction  process. 
Verified  corrections  to  the  wage  index 
made  as  a  result  of  an  intermediary  or 
HCFA  error  received  timely  (that  is,  by 
September  21, 1995)  will  be  effective 
October  1, 1995. 

We  believe  the  wage  data  correction 
process  described  above  provides 
hospitals  with  sufficient  opportunity  to 
bring  errors  made  by  the  hospital  during 
the  preparation  of  Worksheet  S-3  to  the 
intermediary’s  attention.  Moreover, 
because  hospitals  had  access  to  the  raw 
wage  data  in  mid-August,  they  will  have 
had  the  opportunity  to  detect  any  data 
entry  or  tabulation  errors  made  by  the 
intermediary  or  HCFA  before  the 
implementation  of  the  prospective 
payment  rates  on  October  1.  We  belie\'e 
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that  if  hospitals  avail  themselves  of 
these  opportunities,  the  wage  index 
implemented  on  October  1  should  be 
free  of  such  errors.  Nevertheless,  in  the 
imlikely  event  that  such  errors  should 
occur,  we  retain  the  right  to  make 
midyear  changes  to  the  wage  index 
imder  very  limited  circvunstances. 

Specifically,  in  accordance  with 
§  412.63(s)(2),  we  may  make  midyear 
corrections  to  the  wage  index  only  in 
those  limited  circumstances  where  a 
hospital  can  show:  (1)  that  the 
intermediary  or  HCFA  made  an  error  in 
tabulating  its  data,  and  (2)  that  the 
hospital  could  not  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  before  the  beginning 
of  FY  1996  (that  is,  by  the  September  21, 
1995  deadline).  As  indicated  earlier, 
since  a  hospital  will  have  the 
opportimity  to  verify  its  data,  and  the 
intermediary  will  notify  the  hospital  of 
any  changes,  we  do  not  foresee  any 
specific  circumstances  under  which 
midyear  corrections  would  be  made. 
However,  should  a  midyear  correction 
be  necessary,  the  wage  index  change  for 
the  affected  area  will  be  made 
prospectively  from  the  date  the 
correction  is  made.  We  received  several 
comments  concerning  the  collection  and 
verification  of  the  wage  data. 

Comment:  One  commenter  is 
concerned  that  the  definition  of  “HCFA 
or  intermediary  error”  related  to 
requests  for  wage  data  corrections  has 
been  modified  to  mean  only  those  errors 
relating  to  the  entry  or  tabulation  of  the 
wage  data.  The  commenter  also  stated 
that  it  is  not  clear  if  this  would  remove 
inconsistent  applications  or 
interpretations  of  HCFA  policy  by  the 
intermediary  from  the  definition  of  an 
error.  The  commenter  disagrees  with 
excluding  an  inconsistent  application  of 
pohcy  from  the  definition  of  errors. 

Response:  In  the  proposed  rule,  we 
stated  that,  after  mid-August,  we  would 
make  changes  to  the  hospital  wage  data 
only  in  those  very  limited  situations 
involving  an  error  by  the  intermediary 
or- HCFA  that  the  hospital  could  not 
have  known  about  before  its  review  of 
the  diskette  we  made  available  in 
August  (60  FR  29212).  We  specified  that 
after  the  May  15  deadline  for 
submission  of  requests  for  corrections, 
hospitals  would  not  be  able  to  request 
that  we  reconsider  factual 
determinations  or  policy  interpretations 
made  by  the  intermediary  or  HCFA.  We 
believe  that  hospitals  had  sufficient 
opportunities  to  raise  these  types  of 
issues,  including  review  of  the  Mai'ch 
1995  data.  Thus,  after  May  15, 
correctable  errors  to  the  wage  data  are 
limited  to  data  entry  or  tabulation  errors 
made  by  HCFA  or  the  intennediai-y. 
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Comment:  One  commenter  believes 
that  any  wage  data  and  wage  index 
changes  made  for  one  hospital  after  the 
fin£il  rule  is  published  should  not  have 
a  negative  impact  on  other  hospitals. 
While  acknowledging  budget  neutrality 
limitations,  the  commenter  stated  that, 
last  year,  several  MSAs  were  subject  to 
wage  index  changes  even  though  only 
one  MSA  had  a  hospital  that  made  a 
mistake  in  reporting  certain  data. 

Response:  We  do  not  believe  it  is 
appropriate  to  make  a  “partial 
correction,”  that  is,  correcting  a 
hospital’s  wage  data  but  not 
incorporating  the  effects  of  the 
correction  into  the  wage  index  value  for 
all  hospitals  in  the  MSA.  We  note  that 
we  make  both  types  of  corrections — 
those  that  decrease  the  wage  index 
value  of  an  MSA  as  well  as  those  that 
result  in  an  increase  in  the  wage  index 
value. 

Comment:  One  commenter  requested 
that  we  specify  a  date  by  which 
intermediaries  must  notify  hospitals 
regarding  determinations  on  wage  data 
correction  requests.  The  commenter 
believes  the  rules  should  be  changed  to 
specify  a  date  prior  to  the  Jvme  15 
deadline,  in  order  to  give  hospitals  the 
opportunity  to  appeal  the  intermediary 
decision  to  HCFA. 

Response:  In  order  to  allow  sufficient 
time  to  review  and  process  the  wage 
data  so  that  the  final  wage  index  and 
prospective  payment  rates  can  be 
published  by  September  1,  it  is 
necessary  that  the  intermediary  transmit 
any  wage  data  corrections  to  HCFA 
through  HCRIS  on  or  before  Jvme  15. 

The  raw  hospital  wage  data  become 
available  to  die  public  in  mid-March, 
and  we  allow  hospitals  2  months  to 
review  their  wage  data  and  submit  wage 
data  corrections,  including  all 
documentation  necessary  to  support  the 
requested  change.  We  then  allow  the 
intermediary  1  month  in  which  to 
review,  verify  and  submit  revised  data 
in  response  to  these  correction  requests. 
We  do  not  believe  that  it  would  be 
appropriate  to  shorten  the  time  available 
to  the  intermediaries  for  these 
determinations. 

In  each  of  the  past  two  years,  a 
commenter  has  suggested  that  we 
establish  a  formal  appeals  process  for 
disputes  over  corrections  submitted  by 
hospitals  to  intermediaries  (58  FR  46301 
and  59  FR  45351).  We  continue  to 
believe  that  a  formal  appeals  process  is 
neither  necessary  nor  feasible.  We 
believe  that  maintaining  the  current 
timeframes  gives  hospitals  more 
flexibility  in  their  review.  We  encourage 
hospitals  to  submit  their  wage  data 
correction  requests  to  the  fiscal 
intermediary  as  soon  as  possible  in 


order  to  allow  the  intermediary 
sufficient  time  to  review  the  request 
prior  to  Jvme  15. 

Comment:  One  commenter  requested 
chemges  in  the  format  of  the  wage  data 
diskette  that  we  make  available  to  the 
industry.  The  commenter  believes  that 
HCFA  should  provide  additional 
information  on  the  wage  data  diskette, 
such  as  each  hospital’s  MSA, 
redesignated  MSAs,  and  inflation 
factors.  This  would  allow  piurchasers  of 
the  diskette  to  group  hospitals  by  MSA 
in  order  to  make  comparisons  and  to 
verify  the  published  wage  index. 

Response:  The  purpose  of  the  diskette 
that  HCFA  makes  available  is  to  allow 
each  hospital  to  review  its  wage  data  in 
order  to  verify  that  it  is  correct  before 
it  is  used  in  the  calculation  of  the  final 
wage  index.  We  agree  with  the 
commenter  that  the  hospital’s  MSA 
should  be  included  in  the  diskette  and 
we  will  revise  the  format  accordingly. 
However,  we  are  vmable  to  add  any 
other  data  elements  to  the  diskette 
because  of  space  limitations.  That  is,  we 
would  be  forced  to  expand  to  two 
diskettes,  requiring  the  purchase  of  both 
diskettes  to  obtain  all  wage  data.  We  are, 
however,  considering  the  possibility  of 
providing  all  of  the  requested  data 
elements  electronically  (that  is,  on-line). 
In  the  meantime,  we  note  that  there  is 
a  Pa5mient  Impact  file  available  for  both 
the  proposed  and  final  rules.  This  file 
contains  the  data  used  to  estimate 
payments,  and  we  suggest  that  members 
of  the  public  who  wish  to  make 
comparisons  order  this  disk.  See  our 
June  2, 1995  proposed  rule  for  ordering 
information  (60  FR  29250). 

3.  Effect  of  Judicial  Reversal  of  Wage 
Data  Denial 

It  has  been  our  longstanding  policy  to 
make  midyear  revisions  to  wage  index 
data  prospectively  only  (see,  for 
example,  49  FR  258  (January  3, 1984); 

54  FR  36478  (September  1, 1989)),  and 
we  continue  to  believe  that,  to  the 
extent  that  midyear  wage  data  revisions 
are  appropriate,  those  revisions  should 
be  made  prospectively  only.  Some 
hospitals  whose  requests  for  wage  data 
revisions  have  been  denied  by  HCFA 
have  sought  relief  in  the  Federal  courts. 
While  no  court  has  yet  reversed  an 
HCFA  decision  denying  a  hospital’s 
wage  data  revision  request,  these  cases 
have  the  potential  to  present  the 
question  of  what  effect  we  would  give 
to  such  a  final  judicial  decision. 

Because  we  had  not  previously 
addressed  this  question  in  any 
rulemaking,  we  proposed  to  clarify  our 
position  regarding  the  temporal  effect  of 
a  final  judicial  decision  reversing  an 
HCFA  denial  of  a  hospital’s  request  for 


a  wage  data  revision.  We  proposed  to 
add  a  new  §  412.63(s)(5)  to  clarify  that 
such  a  decision  has  limited  retroactive 
efiect.  If  a  final  judicial  decision 
reverses  an  HCFA  denial  of  a  hospital’s 
wage  data  revision  request,  we  proposed 
to  treat  the  hospital  as  if  HCFA’s 
decision  on  the  hospital’s  wage  data 
revision  request  had  been  favorable 
rather  than  unfavorable.  HCFA  would 
pay  the  hospital  by  applying  a  revised 
wage  index  that  reflects  the  revised 
wage  data  at  issue.  The  revised  wage 
data  would  not  be  considered  for 
purposes  of  revisiting  past  adjudications 
of  requests  for  geographic 
reclassification  under  section 
1886(d)(10)  of  the  Act.  Under  the 
statutory  scheme  established  by 
Congress,  decisions  on  applications  for 
MGCRB  reclassification  must  be 
finalized  prior  to  the  Federal  fiscal  year 
for  which  the  reclassifications  would 
take  effect. 

In  some  Federal  fiscal  years,  wage 
data  revision  requests  were  initially 
reviewed  by  the  fiscal  intermediaries 
and  forwarded  to  HCFA  for  a 
determination  of  whether  a  revision 
should  be  made.  In  other  years,  the 
fiscal  intermediaries  themselves  have 
made  determinations  on  wage  data 
revision  requests  (with  input  from 
HCFA  when  necessary).  The  latter  is  our 
current  policy.  In  the  foregoing 
discussion,  the  phrases  “HCFA  denial  of 
a  hospital’s  wage  data  revision  request” 
^d  “HCFA  decision  on  the  hospital’s 
wage  data  revision  request”  mean  the 
decision  by  either  HCFA’s  Office  of 
Hospital  Policy  or  the  intermediary 
denying  a  hospital’s  request  for  a  wage 
data  revision. 

We  considered  proposing  to  apply  a 
strict  policy  of  prospectivity  to  final 
judicial  decisions  reversing  HCFA 
denials  of  wage  data  revision  requests — 
that  is,  adopting  a  policy  to  apply  such 
judicial  decisions  prospectively  from 
the  date  they  are  made.  While  we 
continue  to  believe  that  prospective- 
only  changes  are  most  appropriate 
under  a  prospective  rate-setting  system 
such  as  ^e  hospital  inpatient 
prospective  payment  system,  we  also 
recognize  that  hospitals  have  sought, 
and  will  continue  to  seek,  judicial 
review  of  unfavorable  HCFA  decisions 
on  hospitals’  requests  for  wage  data 
revisions.  Applying  a  policy  of  strict 
prospectivity  to  final  judicial  decisions 
reversing  HCFA  denials  of  wage  data 
revision  requests  might  be  viewed,  in 
some  cases,  as  firustrating  the  purpose  of 
judicial  review,  since  such  a  decision 
might  not  be  made  vmtil  after  the  close 
of  the  fiscal  year  or  years  at  issue. 
Therefore,  on  balance,  we  believe  the 
better  policy  is  the  one  we  proposed. 
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under  which  we  would  give  effect  to  a 
final  )udicial  decision  reversing  a  HCFA 
denial  of  a  hospital's  wage  data  revision 
request  by  applying  a  revised  wage 
index  that  reflects  the  revised  wage  data 
as  if  HCFA’s  decision  had  been 
favorable  rather  than  unfavorable. 

No  comments  were  received  on  this 
proposal.  Therefore,  we  will  implement 
the  change  as  proposed  effective 
beginning  FY  1996,  that  is,  October  1, 
1995. 

4.  Computation  of  the  Wage  Index 

As  noted  above,  we  are  basing  the  FY 
1996  wage  index  on  wage  data  reported 
on  the  FY  1992  cost  report.  The  ^al 
wage  index  is  based  on  data  from  5,269 
hospitals  paid  under  the  prospective 
payment  system  and  short-term,  acute 
care  hospitals  in  waiver  States.  The 
method  used  to  compute  the  FY  1996 
wage  index  is  as  follows: 

Step  1 — Vie  gathered  data  fi:om  each 
of  the  non-Federal  short-term,  acute  care 
hospitals  for  which  data  were  reported 
on  the  Worksheet  S-3,  Part  n  of  the 
Medicare  cost  report  for  the  hospital’s 
cost  reporting  periods  beginning  on  or 
after  October  1, 1991,  and  before 
October  1, 1992. 

Each  hospital  was  assigned  to  its 
appropriate  urban  or  rur^  area  prior  to 
any  reclassifications  imder  section 
1886(d)(8)  or  1886(d)(10)  of  the  Act.  In 
addition,  we  included  data  fix>m  a  few 
hospitals  that  had  cost  reporting  periods 
beginning  in  September  1991  and  had 
reported  a  cost  reporting  period 
exceeding  52  weeks.  The  data  were 
included  because  no  other  data  from 
these  hospitals  would  be  available  for 
the  cost  reporting  period  described 
above,  and  particular  labor  market  areas 
might  be  affected  due  to  the.  omission  of 
these  hospitals.  However,  we  generally 
describe  these  wage  data  as  FY  1992 
data. 

Step  2 — ^For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is, 
direct  salaries  attributable  to  skilled 
nursing  facility  services,  home  health 
services,  and  other  subprovider 
components  not  subject  to  the 
prospective  payment  system)  from  gross 
hospital  salaries  to  determine  net 
hospital  salaries.  To  the  net  hospital 
salaries,  we  added  hospital  contract 
labor  costs,  hospital  fringe  benefits,  and 
any  home  office  salaries  and  fringe 
benefits  reported  by  the  hospital  to 
determine  total  salaries  plus  fringe 
benefits. 

Step  3 — For  each  hospital,  we  inflated 
or  deflated,  as  appropriate,  the  total 
salaries  plus  fringe  benefits  resulting 
from  Step  2  to  a  common  period  to 
determine  total  adjusted  salaries.  To 
make  the  wage  inflation  adjustment,  we 


used  the  percentage  change  in  average 
hourly  earnings  for  each  30-day 
increment  from  October  15, 1991 
through  September  14, 1993,  for 
hospital  industry  workers  from 
Standard  Industry  Classification  806, 
Bureau  of  Labor  Statistics  Employment 
and  Earnings  Bulletin.  The  annual 
inflation  rates  used  were  5.6  percent  for 
FY  1991,  4.8  percent  for  FY  1992,  and 
3.6  percent  for  FY  1993.  The  inflation 
factors  used  to  inflate  the  hospital’s  data 
were  based  on  the  midpoint  of  the  cost 
reporting  period  as  indicated  below. 


Midpoint  of  Cost  Reporting 
Period 


After 

Before 

Adjustment 

factor 

10/14/91  . 

11/15/91 

1.059411 

11/14/91  . 

12/15/91 

1.055280 

12/14/91  . 

01/15/92 

1.051165 

01/14/92  . 

02/15/92 

1.047066 

02/14/92  . 

03/15/92 

1.042983 

03/14/92  . 

04/15/92 

1.038916 

04/14/92  . . 

05/15/92 

1.034865 

05/14/92  . 

06/15/92 

1.030830 

06/14/92  . . 

07/15/92 

1.026810 

07/14/92  . 

08/15/92 

1.022806 

08/14/92  . 

09/15/92 

1.018818 

09/14/92  . 

10/15/92 

1.014845 

10/14/92  . 

11/15/92 

1.011859 

11/14/92  . 

12/15/92 

1.008881 

12/14/92 . 

01/15/93 

1.005912 

01/14/93  . 

02/15/93 

1.002952 

02/14/93  . 

03/15/93 

1.000000 

03/14/93  . 

04/15/93 

0.997057 

04/14/93  . 

05/15/93 

0.994123 

05/14/93  . 

06/15/93 

0.991197 

06/14/93  . 

07/15/93 

0.988280 

07/14/93  . 

08/15/93 

0.985372 

08/14/93  . 

09/15/93 

0.982472 

For  example,  the  midpoint  of  a  cost 
reporting  period  begiiming  January  1, 
1992  and  ending  December  31, 1992  is 
June  30, 1992.  An  inflation  adjustment 
factor  of  1.026810  would  be  appUed  to 
the  wages  of  a  hospital  with  such  a  cost 
reporting  period.  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1992  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1-year  cost  report.  Annualization  is 
accomplished  %  dividing  the  data  by 
the  nmnber  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  4— For  each  hospital,  we 
subtracted  the  reported  excluded  hoiurs 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  reported  contract  labor  hours  and 
home  office  hours  to  determine  total 
hours. 

Step  5 — As  part  of  our  editing 
process,  we  deleted  data  for  37  hospitals 
for  which  we  lacked  sufficient 


documentation  to  verify  data  that  failed 
edits  because  the  hospitals  are  no  longer 
participating  in  the  Medicare  program 
or  are  in  bankruptcy  status.  We  retained 
the  data  for  other  hospitals  that  are  no 
longer  participating  in  the  Medicare 
program  because  these  hospitals 
contributed  to  the  relative  wage  levels 
in  their  labor  market  areas  during  their 
FY  1992  cost  reporting  period. 

Step  6 — Within  each  urban  or  rural 
labor  market  area,  we  added  the  total 
adjusted  salaries  plus  fringe  benefits 
obtained  in  Step  3  for  all  hospitals  in 
that  area  to  determine  the  total  adjusted 
salaries  plus  fiinge  benefits  for  the  labor 
market  area. 

Step  7 — ^We  divided  the  total  adjusted 
salEiries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — ^We  added  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  nation  and 
then  divided  the  sum  by  the  national 
sum  of  total  hours  from  Step  4  to  arrive 
at  a  national  average  hourly  wage.  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $18.9296. 

Step  9 — For  each  urban  or  rural  labor 
meu-ket  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  nation^  average  hourly  wage 
computed  in  Step  8. 

Comment:  One  commenter  noted  that 
Flagstaff,  Arizona,  a  new  MSA,  was  not 
designated  as  an  MSA  for  either  wage 
index  or  hourly  wage  purposes  in  the 
proposed  rule.  The  commenter 
requested  that  we  reflect  this  change  in 
the  final  rule. 

Response:  After  publication  of  the 
proposed  rule  on  Jime  2,  Office  of 
Management  and  Budget  (OMB) 

Bulletin  Number  95-04  established  two 
new  MSAs  effective  June  30, 1995: 
Flagstaff,  Arizona-Utah  MSA 
(comprising  Coconino  County,  Arizona 
and  Kane  County,  Utah)  and  Grand 
Junction,  Colorado  MSA  (comprising 
Mesa  County,  Colorado).  The  bulletin 
also  changed  the  name  of  the  Hickory- 
Morganton,  North  Carolina  MSA  to 
Hickory-Morganton-Lenoir,  North 
Carolina  MSA.  These  new  MSAs  and 
the  revised  designation  are  incorporated 
in  the  final  wage  index  (see  Tables  4a 
and  4d). 

Comment:  One  commenter  requested 
that  we  establish  a  wage  index  floor  for 
each  of  the  labor  market  areas  in  Puerto 
Rico  equal  to  the  level  of  the  wage  index 
at  the  time  Puerto  Rico  became  subject 
to  the  prospective  payment  system 
(October  1, 1987).  An  alternative 
proposal  made  by  the  commenter  was  to 
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establish  a  wage  index  floor  based  on 
the  current  wage  index  for  rural 
Mississippi.  The  commenter  also 
suggested  that,  after  making  either  of  the 
two  recommended  wage  index  changes, 
we  should  adjust  the  Puerto  Rico 
standardized  amounts  to  reflect  the 
higher  wage  index  values  leading  to  a 
decrease  in  the  labor  share  percentage  of 
the  Puerto  Rico  standardized  amounts. 

Response:  At  this  time,  we  do  not 
believe  it  would  be  appropriate  to  set  up 
a  floor  level  for  the  wage  index.  The 
wage  index  measures  relative  hospital 
wage  levels,  so  that  labor  market  areas 
that  experience  slower  wage  growth 
than  the  national  average  wage  growth 
(on  a  percentage  basis)  experience  wage 
index  decreases  while  those  who 
experience  faster  growth  receive  wage 
index  increases.  Since  the  wages  in 
Puerto  Rico  have  increased  at  a 
significantly  slower  level  than  national 
wages,  Puerto  Rico’s  wage  index  values 
have  decreased  accordingly.  The 
average  hourly  wage  for  rvual  Puerto 
Rico  has  increased  51.7  percent  (from 
$5.40  to  $8.19)  from  FY  1984  to  FY 
1992,  while  the  national  average  hourly 
wage  has  increased  94.0  percent  (from 
$9.76  to  $18.93).  Consequently,  the 
wage  index  for  rural  Puerto  Rico  has 
decreased  from  0.5536  in  FY  1988, 
which  is  based  on  the  FY  1984  data,  to 
0.4326  in  FY  1996,  which  is  based  on 
the  FY  1992  wage  data. 

While  we  are  concerned  about  the  fall 
in  the  wage  index  values  in  Puerto  Rico, 
the  implementation  of  a  wage  index 
floor  would  create  new  problems.  For 
example,  we  also  must  consider  that  the 
introduction  of  a  wage  index  floor 
would  have  to  be  executed  in  a  budget 
neutral  manner.  Thus,  any  wage  index 
floor  would  deprive  hospitals  with  wage 
index  values  above  the  floor  level  of 
their  appropriate  payment  level  through 
lower  standardized  amoimts.  We  will 
continue  to  study  this  issue  in  the  hope 
of  finding  a  solution  that  is  equitable  to 
hospitals  in  all  areas.  Since  we  do  not 
believe  a  wage  index  floor  is 
appropriate,  we  will  not  be  making  any 
changes  to  the  labor  share  percentage  for 
Puerto  Rico  standardized  amoimts. 

Comment:  One  commenter  suggested 
that  we  eliminate  the  Puerto  Rico  Rural 
Area  classification  and  classify  those 
hospitals  to  their  nearest  geographic 
area  (that  is,  one  of  the’urban  Puerto 
Rico  areas).  The  commenter’s  suggestion 
is  based  on  the  belief  that  there  is  no 
socioeconomic  difference  between  the 
rural  hospitals  and  any  other  hospital 
on  the  island. 

Response:  We  do  not  believe  it  is 
appropriate  to  offer  special  treatment  for 
any  rural  area.  Unless  and  until  we 
decide  to  adopt  a  new  method  for 


defining  labor  market  areas,  we  will 
continue  to  use  rural  areas  for  hospitals 
in  counties  that  are  not  designated  as 
part  of  MSAs.  We  note  that  the  Puerto 
Rico  rural  wage  index  value  has 
increased  since  publication  of  the 
proposed  rule  based  on  corrections  we 
have  received.  The  final  rural  area  wage 
index  value  is  0.4326,  an  increasb  of  11 
percent  over  the  proposed  value  of 
0.3888,  and  only  a  slight  decrease  from 
the  FY  1995  wage  index  value. 

C.  Allocation  of  General  Service  Salaries 
and  Hours  to  Areas  Excluded  From  the 
Wage  Index 

In  constructing  the  wage  index,  we 
exclude  the  direct  wages  and  hours 
associated  with  certain  subprovider 
components  of  the  hospital,  such  as 
skilled  nursing  facilities  and  home 
health  agencies.  The  cost  reporting  form 
used  to  collect  the  FY  1992  wage  data 
also  includes  within  the  definition  of 
excluded  areas  any  rehabilitation  and 
psychiatric  distinct  part  units  of  the 
hospital  that  are  excluded  from  the 
prospective  payment  system.  Thus,  the 
wage  index  is  constructed  by  including 
only  the  direct  wages  and  hours 
associated  with  those  areas  of  the 
hospital  subject  to  the  prospective 
payment  systems.  However,  the  general 
service  hours  associated  with  excluded 
areas  are  not  currently  excluded  from 
the  wage  index  calculation. 

In  the  May  26, 1993  proposed  rule,  we 
discussed  our  analysis  of  our  first 
attempt  to  allocate  overhead  salaries 
and  hours  to  areas  of  the  hospital  that 
are  excluded  from  the  prospective 
payment  system  (58  FR  30237).  This 
analysis  was  prompted  by  several 
suggestions  from  hospital 
representatives  that,  in  addition  to 
excluding  the  direct  salaries  and  hours 
for  subprovider  components  of  the 
hospital,  HCFA  should  also  exclude  the 
general  service,  or  overhead,  wages  and 
hours  that  are  associated  with  these 
areas.  For  example,  we  currently 
include  all  of  the  wage  costs  associated 
with  housekeeping  in  the  wage  index 
data,  even  if  a  facility  has  excluded 
subprovider  components  that  receive 
housekeeping  services.  As  we  discussed 
in  detail  in  the  May  26, 1993  proposed 
rule,  we  identified  several  problems 
with  the  data  collected  that  led  us  to  the 
conclusion  that  it  would  be 
inappropriate  to  use  the  data  in 
allocating  the  overhead  wages  and 
hours.  Thus,  we  did  not  allocate  general 
service  salaries  and  hours  to  the 
excluded  areas  of  hospitals  in 
calculating  the  FY  1994  wage  index. 

In  the  September  1, 1993  final  rule, 
we  indicated  that  we  would  revisit  this 
issue  when  the  data  for  cost  reporting 


periods  beginning  in  FY  1992  became 
available  (58  FR  46298).  We  believed 
that  the  retroactive  determination  of 
overhead  hours  for  the  FY  1990  cost 
reports  may  have  caused  some  of  the 
problems  with  the  data.  We  stated  that 
the  FY  1992  cost  report  might  allow  a 
more  accurate  allocation  since  both 
overhead  salaries  and  overhead  hours 
would  be  directly  reported  on  the  cost 
report. 

In  calculating  the  FY  1996  wage 
index,  we  used  data  for  cost  reporting 
periods  beginning  in  FY  1992.  We 
received  general  service  hour  data  for 
4,356  of  ^e  4,441  hospitals  that 
reported  excluded  salaries.  We  emalyzed 
these  data  to  determine  whether  we 
could  reasonably  allocate  the  overhead 
wages  and  hours  to  the  excluded  areas 
of  die  hospital.  First,  we  determined  the 
total  general  service  wages  (including 
fringe  benefits)  from  Worksheet  A  of  the 
cost  report.  We  then  developed  a  ratio 
of  total  indirect  costs  (net  of  capital 
costs)  allocated  to  the  excluded  areas  of 
the  hospital  to  total  noncapital  general 
service  costs  (using  Worksheet  B,  Parts 
I,  II,  and  ni  from  the  cost  report).  We 
call  this  the  “indirect  cost  ratio.”  We 
computed  the  general  service  salaries 
and  hours  allocated  to  the  excluded 
areas  by  multiplying  the  indirect  cost 
ratio  by  the  total  general  service  salaries 
and  by  the  total  general  service  hours 
reported  by  the  hospital  on  the  cost 
report. 

For  example,  if  10  percent  of  a 
hospital’s  total  indirect  costs  were 
allocated  to  excluded  areas,  we 
allocated  10  percent  of  its  overhead 
salaries  and  10  percent  of  its  overhead 
hours  to  the  excluded  areas. 

In  the  June  2, 1995  proposed  rule  (60 
FR  29214),  we  discussed  in  detail  our 
analysis  of  the  general  service 
allocation.  We  found  that  after  we 
completed  the  data  edits,  4,199 
hospitals  still  had  overhead  allocations. 
Of  these,  71  percent  (2,978)  had  average 
hourly  wages  that  were  lower  after  the 
overhead  allocation  was  made  to  the 
excluded  areas.  The  average  difference 
between  the  pre-  and  post-allocation 
average  hourly  wage  was  —0.14  percent. 
Eighty-six  hospitals  had  a  percentage 
change  of  more  than  10  percent  in  their 
average  hourly  wage,  of  which  45  were 
decreases.  An  additional  158  hospitals 
had  a  percentage  change  of  between  5 
and  10  percent,  of  which  104  were 
decreases.  Thirty-seven  of  49  rural  labor 
market  areas  would  experience 
decreases  in  their  wage  index  value  if 
we  performed  the  allocation,  while  195 
of  317  urban  areas  would  experience 
decreases.  The  average  wage  index 
value  for  all  hospitals  would  decrease 
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0.08  percentage  points  if  we  performed 
the  overhead  allocation. 

Thus,  we  again  concluded  that  it 
would  not  be  appropriate  to  perform  the 
allocation  of  overhead  salaries  and 
hours  to  excluded  areas  of  the  hospital 
in  computing  the  wage  index.  The  data 
still  have  the  same  variations  that  were 
prevalent  when  we  declined  to  use  this 
methodology  in  the  proposed  rule  for 
FY  1994:  many  hospitzds  were  removed 
due  to  the  edits,  many  have  large  swings 
in  their  average  hourly  wages,  and  many 
more  hospitals’  average  hourly  wages 
would  decrease  as  a  result  of  the 
allocation  than  would  increase, 
particularly  for  rural  hospitals.  As  we 
noted  in  the  September  1, 1993  final 
rule  (58  FR  46297),  if  these  allocations 
are  accmate,  it  would  mean  that  for  the 
majority  of  hospitals  with  excluded 
areas,  the  average  hourly  wage  for  the 
overhead  areas  (such  as  laimdry  and 
housekeeping)  is  higher  than  that  for 
patient  care  areeis  (such  as  nursing).  We 
do  not  believe  that  this  could  be  £be 
case  for  such  a  large  munber  of 
hospitals,  and  we  have  therefore 
concluded  that  the  reported  data 
regarding  overhead  hours  are 
inaccurate.  As  a  result,  we  decided  not 
to  employ  the  allocation  of  general 
service  salaries  and  hoiurs  to  excluded 
areas  of  the  hospital  in  constructing  the 
FY  1996  wage  index. 

We  note  mat  hospital  representatives 
that  support  the  allocation  of  overhead 
salaries  to  excluded  areas  do  so  because 
they  believe  that,  for  those  hospitals 
with  excluded  areas,  the  current  average 
hourly  wage  is  artificially  weighted 
downward.  (See  the  September  1, 1994 
final  rule  (59  FR  45359).)  They  believe 
that  the  current  methodology,  which 
removes  the  higher  nursing  costs  in 
excluded  areas  from  the  hospital’s  direct 
salaries,  but  leaves  in  the  lower  general 
services  salaries,  distorts  wages 
downward.  'The  reported  data,  however, 
are  not  consistent  with  this  concern. 

While  we  continue  to  believe  that  an 
allocation  of  overhead  salaries  and 
hours  to  the  excluded  subprovider 
components  may  be  appropriate,  it 
would  not  benefit  the  hospital  industry 
or  the  Medicare  program  to  implement 
an  allocation  that  is  not  reliable.  Clearly, 
the  overhead  hours  reported  by  many 
hospitals  did  not  accurately  reflect  the 
salaries  reported.  In  addition,  we  realize 
that  the  allocation  method  described 
above  may  not  necessarily  be  the  most 
accurate  method  to  make  this  allocation. 
We  invited  public  comment  concerning 
alternative  methods  that  might  produce 
a  more  accurate  and  uniform  allocation 
method  and  at  the  same  time  impose 
little  or  no  additional  reporting  burden 
on  the  hospital  industry.  We  noted  that. 


under  any  acceptable  allocation  method, 
we  would  require  that  the  method  be 
used  by  all  hospitals  with  excluded 
areas  and  that  the  intermediary  be  able 
to  verify  the  accuracy  of  the  reported 
data. 

The  cost  report  effective  for  FY  1995 
(that  is,  for  cost  reporting  periods  that 
begin  on  or  after  (Dctober  1, 1994  and 
before  October  1, 1995)  will  collect 
overhead  data,  both  paid  hours  and  the 
related  salaries,  by  general  service  area. 
These  data  will  be  used  to  construct  the 
wage  index  for  FY  1999.  We  proposed 
to  reevaluate  an  allocation  of  overhead 
salaries  and  hours  to  excluded  areas  of 
the  hospital  once  the  data  from  this  new 
cost  report  are  available  or  possibly 
earlier  if  we  receive  comments  or 
suggestions  from  the  public  or  otherwise 
determine  alternative  methods  to  better 
allocate  overhead  salaries. 

Comment:  Three  commenters 
expressed  support  for  the  exclusion  of 
overhead  salaries  and  hours  associated 
with  excluded  areas  of  the  hospital  and 
made  suggestions  regarding  allocation 
methods.  One  commenter  stated  that 
HCFA’s  allocation  method  had  merits  in 
terms  of  modeling  the  impact  and 
collectability  of  the  data  and  requested 
that  we  continue  to  apply  the  same 
methodology  in  future  studies.  Another 
commenter  suggested  that  HCFA 
incorporate  in  this  final  rule  the 
collection  of  data  on  overhead  dollars 
and  hours  separately  and  the  exclusion 
of  overhead  salaries  and  hours 
associated  with  excluded  subprovider 
components.  A  third  commenter 
suggested  a  stepped-down  cost  finding 
basis  for  the  allocation  of  salaries  and 
horns  frt>m  general  service  areas.  This 
commenter  believes  that  the  data 
necessary  to  perform  the  step-down 
would  be  readily  available  to  the 
intermediary  and  recommended  that 
HCFA  add  cost  center  hours  to 
Worksheet  B-1  of  the  HCFA  2552-89  to 
facilitate  data  collection. 

Response:  As  discussed  above,  while 
we  agree  with  the  commenters  that  an 
allocation  of  overhead  salaries  and 
hours  to  the  excluded  subprovider 
components  may  be  appropriate,  we 
believe  that  it  would  not  benefit  the 
hospital  industry  or  the  Medicare 
program  to  implement  at  this  time  an 
allocation  that  is  not  reliable. 

Both  the  commenters  who  suggested  a 
change  in  methodology  based  that 
change  on  the  collection  of  new  data. 
We  do  not  agree  with  one  commenter’s 
suggestion  to  employ  an  allocation 
me^od  based  on  stepped-dorvn  cost 
finding  as  it  would  impose  additional 
reporting  burden  on  the  hospital 
industry.  The  approach  would  require  a 
new  or  revised  cost  reporting  form  to 


allocate  overhead  hours  and  salaries  to 
all  of  a  hospital’s  cost  centers.  In 
addition,  hospitals  would  have  to  adopt 
uniform  statistics  for  allocating  costs  to 
cost  centers  to  ensure  data 
comparability.  As  we  noted  above,  any 
method  we  use  should  impose  little  or 
no  additional  reporting  burden.  At  this 
time,  we  do  not  believe  the  merits  of  an 
allocation  of  general  service  salaries  and 
hours  to  excluded  areas  waixemt  the 
additional  reporting  burden.  We  have 
implemented  new  cost  reporting 
instructions  concerning  overhead  data. 
We  will  wait  to  evaluate  those  data 
(which  will  be  available  for  the  FY  1999 
wage  index)  before  imposing  any 
additional  data  collections. 

D.  Revisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  Metropolitan 
Statistical  Areas  (MSAs)  are  considered 
to  be  located  in  one  of  the  adjacent 
MSAs  if  certain  standards  are  met. 

Under  section  1886(d)(10)  of  the  Act, 
the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
imder  the  prospective  payment  system. 

The  metnodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  imder  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  imder 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  h)rpothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  pursuant  to  section 
1886(d)(8)(C)  of  the  Act,  the  Wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated  by  1 
percentage  point  or  less,  the  MSA  wage 
index  value  determined  exclusive  of  the 
wage  data  for  the  redesignated  hospitals 
applies  to  the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
^redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45799 


redesignated  hospitals  (the  “combined” 
wage  index  value).  However,  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospitals  are 
located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  hospitals  that  have  been 
redesignated  to  another  area  continue  to 
have  their  wage  index  calculated  as  if 
no  redesignation  had  occurred.  Those 
rural  areas  whose  wage  index  value 
increases  as  a  result  of  excluding  the 
wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  calculated  exclusive  of 
the  redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  for  an  urban  area 
below  the  Statewide  rural  average, 
provided  the  wage  index  prior  to 
reclassification  was  greater  than  the 
Statewide  nural  wage  index  value. 

•  A  change  in  classification  of 
hospitals  from  one  area  to  another  may 
not  result  in  the  reduction  in  the  wage 
index  for  any  urban  area  whose  wage 
index  is  below  the  rural  wage  index  for 
the  State.  This  provision  also  appUes  to 
any  urban  area  that  encompasses  an 
entire  State. 

We  note  that,  except  for  those  rural 
areas  where  redesignation  would 
otherwise  reduce  the  rural  wage  index 
value,  and  for  urban  areas  whose  wage 
index  values  are  already  below  the  rural 
wage  index  and  would  otherwise  be 
reduced  by  redesignations,  the  wage 
index  value  for  each  area  is  computed 
exclusive  of  the  data  for  hospitals  that 
have  been  redesignated  from  the  area  for 
purposes  of  their  wage  index.  As  a 
result,  several  MSAs  listed  in  Table  4a 
have  no  hospitals  remaining  in  the 
MSA.  This  is  because  all  the  hospitals 
originally  in  these  MSAs  have  been 
reclassified  to  another  area  by  the 
MGCRB.  For  those  areas,  we  have  listed 
the  Statewide  rural  wage  index  value. 

Comment:  We  received  one  comment 
on  our  policy  of  assigning  the  Statewide 
rural  wage  index  value  to  MSAs  where 
all  of  the  hospitals  have  been 
reclassified  to  another  area.  The 
commenter  believes  that  our  policy  is 
unfair  to  new  hospitals  that  open  in 
such  an  MSA,  because  they  would  be 
automatically  assigned  the  Statewide 
rural  wage  index  value,  which  is 
generally  much  lower  than  the  pre¬ 
reclassified  value  for  the  MSA.  The 
commenter  stated  that  the  Statewide 
rural  wage  index  value  would  not  reflect 


the  labor  cos^s  in  the  labor  market  in 
which  the  hospital  would  be  operating. 
Therefore,  the  commenter  requested  that 
we  revise  this  policy  and  assign  the 
MSA’s  pre-reclassified  wage  index  value 
to  the  empty  MSA. 

Response:  We  adopted  our  current 
policy  in  response  to  comments  as  part 
of  the  August  30, 1991  final  rule  (56  FR 
43222).  Upon  reconsideration,  we  agree 
with  the  commenter  that  the  wage  levels 
a  new  hospital  must  pay  may  be  better 
reflected  by  the  pre-reclassified  wage 
index  value  for  the  area  than  the  State¬ 
wide  rural  wage  index  value.  Therefore, 
effective  October  1, 1995,  we  will  assign 
the  pre-reclassified  wage  index  value  for 
an  MSA  to  any  MSA  where  all  of  the 
hospitals  have  been  reclassified  to 
another  area.  That  value  would  apply  as 
long  as  the  MSA  remains  empty  or  until 
the  new  hospital  has  reported  wage  data 
that  are  used  to  calculate  a  wage  index 
value  (approximately  4  years).  This 
change  has  been  incorporated  into  the 
final  wage  index  tables. 

The  final  revised  wage  index  values 
for  FY  1996  are  shown  in  Tables  4a,  4b, 
and  4c  of  the  addendum  to  this  final 
rule.  Hospitals  that  are  redesignated 
should  use  the  wage  index  values 
shown  in  Table  4c.  For  some  areas, 
more  than  one  wage  index  value  will  be 
shown  in  Table  4c.  This  occurs  when 
hospitals  from  more  than  one  State  are 
included  in  the  group  of  redesignated 
hospitals,  and  one  State  has  a  higher 
Statewide  rural  wage  index  value  than 
the  wage  index  value  otherwise 
applicable  to  the  redesignated  hospitals. 
Tables  4d  and  4e  list  the  average  hourly 
wage  for  each  labor  market  area  based 
on  the  FY  1992  wage  data.  In  addition. 
Table  3c  (Hospital  Case-Mix  Indexes  for 
Discharges)  includes  the  average  hourly 
wage  for  each  hospital  based  on  the  FY 
1992  data.  Hospitals  may  use  the 
average  hourly  wage  published  in  this 
final  rule  for  purposes  of  applying  to  the 
MGCRB  for  wage  index  reclassifications 
in  FY  1997. 

We  note  that  in  adjudicating  these 
wage  reclassification  requests  during  FY 
1996,  the  MGCRB  will  use  the  average 
hourly  wages  for  each  hospital  and  labor 
market  area  that  are  reflected  in  the  final 
FY  1996  wage  index.  The  FY  1996  wage 
index  values  incorporate  all  hospital 
redesignations  for  FY  1996.  At  the  time 
the  final  wage  index  was  constructed, 
the  MGCRB  had  completed  its  review. 
Any  changes  to  the  wage  index  that 
resulted  from  withdrawals  of  requests 
for  reclassification,  wage  index 
corrections,  appeals;  and  the 
Administrator’s  review  process  are 
incorporated  into  the  wage  index  values 
published  in  the  final  rule.  For  FY  1996, 
420  hospitals  are  redesignated  for 


purposes  of  the  wage  index  (including 
hospitals  redesigpated  under  both 
sections  1886(d)(8)(B)  and  1886(d)(10) 
of  the  Act). 

E.  Changes  to  the  MGCRB  Guidelines 

1.  Limitations  on  Hospital 
Reclassification  (§§  412.230, 412.232, 
and  412.234) 

a.  Elimination  of  Individual  Hospital 
Reclassification  From  Rural  to  Other 
Urban  Areas  for  Purposes  of  the 
Standardized  Amount.  Section 
1886(d)(10)(C)(i)(l)  of  the  Act  requires 
the  MGCRB  to  consider  applications  of 
hospitals  requesting  reclassification  for 
purposes  of  the  standardized  amount. 
Section  1886(d)(10)(D)(i)(II)  of  the  Act 
requires  that  the  MGCRB  utilize 
guidelines  published  by  the  Secretary 
for  determining  whether  the  county  in 
which  a  particular  hospital  is  located 
should  be  treated  as  being  a  part  of  a 
particular  MSA.  Accordingly,  the 
MGCRB  allows  reclassifications  for 
purposes  of  the  standardized  amount  for 
individual  hospitals  that  meet  the 
guidelines  imder  §  412.230,  and  for 
groups  of  rural  and  virban  hospitals  that 
represent  an  entire  county  and  that  meet 
the  guidelines  under  §§  412.232  and 
412.234  respectively. 

As  required  by  section 
1886(d)(3)(A)(iii)  of  the  Act,  effective  for 
discharges  occurring  on  or  after  October 
1, 1994,  the  average  standardized 
amount  for  hospitals  located  in  a  rural 
area  was  made  equal  to  the  average 
standardized  amount  for  hospitals 
located  in  other  urban  areas.  The 
standardized  amount  effective  for  those 
areas  is  now  known  as  the  standardized 
amount  for  “other  areas.”  Large  urban 
eureas  continue  to  receive  a  separate, 
higher  standardized  amount.  The  effect 
of  this  provision  is  that  in  FY  1995  or 
later,  hospitals  reclassified  from  nnal  to 
other  urbw  areas  for  purposes  of  the 
standeudized  amount  receive  no 
increase  in  their  strmdardized  payment 
amoimt,  since  the  two  rates  are  now  the 
same. 

However,  we  continue  to  receive 
applications  from  individual  hospitals 
seeking  to  be  reclassified  from  rural  to 
other  urban  areas  for  the  standardized 
amount  because  of  certain  payment 
advantages  that  accompany  the  urban 
designation.  When  an  individual 
hospital  reclassifies  from  a  rural  to  an 
urban  area  for  purposes  of  the 
standardized  amount,  we  consider  the 
hospital  urban  for  all  piuposes  except 
the  wage  index.  For  some  nual 
hospitds,  the  urban  designation  enables 
them  to  qualify  as  a  disproportionate 
share  hospital  (DSH)  and  to  receive 
special  payment  adjustments.  For  other 
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rural  hospitals  that  already  qualify  for 
DSH  payments,  the  mban  designation 
quahfies  them  for  a  higher  DSH 
adjustment  than  they  would  receive  as 
a  rural  hospital. 

We  proposed  to  provide  imder  new 
§  412.230(a)(5)(ii)  that  a  hospital  may  > 
not  be  reclassified  for  piuposes  of  the 
standardized  amoimt  if  the  area  to 
which  the  hospital  seeks  reclassification 
does  not  have  a  higher  standardized 
amount  than  that  currently  received  by 
the  hospital.  This  change  would  be 
eS'ective  for  hospital  applications  due 
October  2, 1995,  requesting 
reclassification  for  FY  1997.  (Since 
October  1  is  a  Sunday,  the  MGCRB  will 
accept  applications  Uirough  October  2, 
1995.) 

We  note  that,  imder  this  change, 
individual  rural  hospitals  could 
continue  to  receive  reclassifications  to 
large  iui»an  areas,  since  the  stemdardized 
amoimt  for  large  urban  areas  is  greater 
than  that  of  rural  (or  other  urban)  areas. 
Also,  group  applications  from  all 
hospitals  in  a  rural  county  for 
reclassification  to  urban  areas  would  not 
be  eifiected,  since  these  hospitals  are 
required  to  meet  a  different 
“metropolitan  character”  criterion 
under  §  412.232(b)  and  would  receive 
the  other  area’s  wage  index. 

We  received  15  comments  in  response 
to  our  proposal  to  eliminate 
standardized  amoimt  reclassifications 
for  individual  hospitals  from  a  rural 
area  to  an  other  urban  area.  All  of  the 
commenters  were  opposed  to  our 
proposed  change.  Four  of  the  comments 
we  received  were  from  individual 
hospitals  that  stated  that  they  would  no 
longer  qualify  for  higher  DSH  payments 
as  a  result  of  the  change. 

Comment:  Several  commenters  raised 
questions  about  whether  the  statute 
gives  us  the  authority  to  eUminate 
standardized  amount  reclassifications 
from  rural  to  other  urban  areas  and 
whether  we  are  interpreting  the  MGCRB 
provisions  of  the  statute  correctly.  One 
commenter  stated  that  the  statute 
contains  no  language  that  modifies  or 
limits  the  areas  to  which  hospitals  may 
seek  reclassification,  or  restricts  the 
types  of  hospitals  that  may  seek  changes 
in  the  standardized  amount.  The 
commenter  believes  that,  because 
section  1886(d)(10)(C)(i)  of  the  Act 
provides  that  the  MGCRB  shall  consider 
applications  of  hospitals  seeking 
reclassification,  rather  than  stating  that 
the  MGCRB  may  consider  such 
applications,  the  MGCRB  is  obligated  to 
consider  applications  firom  hospitals 
seeking  to  be  reclassified  from  rural 
areas  to  other  urban  areas.  The 
commenter  argues  that  the  statute  gives 
the  Secretary  the  authority  only  to 


establish  guidelines  for  evaluating 
hospital-specific  facts,  not  to  preclude 
specific  classes  of  hospitals  from  being 
reclassified.  Another  commenter  stated 
that  since  Congress  had  not  specifically 
provided  in  legislation  that  rural  to 
other  urban  standardized  amount 
reclassification  would  no  longer  be 
allowed  after  the  rural  and  other  urban 
rates  were  made  equal,  HCFA  does  not 
have  the  statutory  authority  to  make  this 
change. 

Response:  We  believe  the  proposed 
policy  of  eliminating  individual 
hospital  reclassifications  from  rural 
areas  to  other  urban  areas  for  purposes 
of  the  standardized  amount  is  fully 
consistent  with  the  language  and 
purpose  of  the  Medicare  statute. 
Although  the  statute  states  that  the 
MGCRB  “shall”  consider  applications 
for  reclassification,  the  statute  does  not 
require  the  Board  to  consider  a 
reclassification  request  for  any  purpose 
whatsoever.  Instead,  the  relevant  terms 
of  the  statute  provide  that  the  Board 
“shall  consider”  applications  for 
reclassification  “for  purposes  of 
determining  *  *  *  the  hospital’s 
average  standardi^d  amount.” 
Accordingly,  the  statute  requires  the 
Board  to  consider  requests  for 
standeirdized  amount  reclassification 
only  if  the  “purpose”  of  the  request  is 
for  the  hospital  to  receive  the  other 
area’s  standardized  amount.  Since  the 
standardized  amount  for  rural  areas  now 
equals  the  standardized  amount  for 
other  urban  areas,  there  is  no  reason  for 
a  rural  hospital  to  be  reclassified  to 
another  urban  area  “for  purposes  of’  the 
standardized  amount  itself. 

Under  the  proposed  policy,  qualifying 
rural  hospitals  (and  other  urban 
hospitals  too)  may  continue  to  seek 
standardized  amount  reclassification  to 
large  urban  eureas  because  large  urban 
areas  have  a  different  standardized 
amount  (base  payment  rate).  Thus, 
consistent  with  the  statute,  the  Board 
“shall  consider”  applications  for 
standardized  amount  reclassification 
from  hospitals  seelung  to  receive  the 
other  area’s  (higher)  standardized 
amount.  As  explained  further  below,  we 
also  believe  that  the  proposed  change  is 
consistent  with  the  purpose  of  the 
statute,  as  well  as  the  language  of  the 
statute. 

Comment:  Several  commenters  argued 
that  the  proposed  policy  is  contrary  to 
the  purpose  of  the  geographic 
reclassification  system.  Some 
commenters  believe  that  our  proposal  is 
contrary  to  congressional  intent  that 
geographic  reclassification  be  available 
to  hospitals  to  address  competitive 
inequities.  One  commenter  stated  that 
HCFA  had  previously  interpreted  the 


purpose  of  geographic  reclassification  as 
addressing  those  situations  where  a 
hospital  is  more  like  the  hospitals  in  a 
geographic  adjacent  area  than  the 
hospitals  in  its  own  geographic  area, 
and  that  the  proposed  policy  of  not 
allowing  rural  hospitals  to  be 
reclassified  to  other  urban  areas 
contravened  the  agency’s  interpretation 
of  the  statute  and  placed  those  hospitals 
at  a  competitive  disadvantage.  Another 
commenter  stated  that  we  were 
changing  our  standard  as  to  the  purpose 
of  geographic  reclassification  from 
providing  hospitals  with  a  more 
appropriate  geographic  classification  to 
providing  only  a  more  appropriate 
standardized  payment  rate. 

One  commenter  suggested  that  HCFA 
was  interpreting  the  statute  very 
narrowly  in  this  instance,  but  in  other 
cases,  such  as  allowing  rural  to  rural 
reclassification,  HCFA  had  been  more 
liberal.  Another  commenter 
acknowledged  that  the  statute  addressed 
only  the  wage  index  and  standardized 
amount  as  reasons  for  reclassification, 
but  said  that  the  intent  of  the  MGCRB 
provisions  was  to  provide  an 
opportunity  for  rural  hospitals  sharing 
certain  cheuacteristics  with  urban 
hospitals  to  partially  escape  the 
disadvantage  of  their  rural  status.  Still 
another  commenter  believes  Congress 
intended  that,  if  a  rural  hospital 
satisfied  HCFA’s  criteria  for 
standardized  amount  reclassification  to 
an  other  urban  area,  the  hospital  should 
be  considered  urban  for  purposes  of 
disproportionate  share  payments  as  well 
because  the  hospital  had  proved  that  it 
was  similar  to  urban  hospitals. 

Response:  We  believe  the  proposed 
policy  is  fully  consistent  with  the 
purpose  of  the  statute,  as  well  as  the 
language.  The  geographic 
reclassification  process  enables 
hospitals  to  be  reclassified  to  another 
geographic  area  for  purposes  of 
receiving  the  other  area’s  standardized 
amount  or  wage  index,  the  two  major 
components  of  a  hospital’s  prospective 
payment  rate.  As  indicated  in  the  June 
4, 1991  final  rule  implementing  the 
reclassification  process,  “we  believe 
geographic  reclassification  should  be 
limited  to  those  hospitals  which  are 
disadvantaged  by  their  current 
geographic  classification  because  they 
compete  with  the  hospitals  that  are 
located  in  the  geographic  area  to  which 
they  seek  to  be  reclassified.”  (56  FR 
25469.) 

For  purposes  of  determining  an 
appropriate  standardized  amount,  a 
hospital  is  not  disadvantaged  by  its 
“current  geographic  classifichtion”  if 
the  area  to  which  it  seeks 
reclassification  has  the  same 
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standardized  amount.  Rural  hospitals 
requesting  reclassification  to  another 
urban  area  would  receive  the  same 
standardized  amoimt.  We  believe  it  is 
appropriate  to  limit  reclassifications 
“for  p\urposes  of’  the  standardized 
amoimt  to  hospitals  seeking 
reclassification  to  an  area  with  a  higher 
stemdardized  amount.  We  note  that  the 
statute  confers  broad  authority  on  the 
Secretary  to  determine  the 
circiunstances  under  which 
reclassification  is  appropriate. 

In  essence,  the  commenters  are 
arguing  that  hospitals  should  be  allowed 
to  seek  reclassification  solely  for 
pvurposes  of  the  DSH  adjustment. 
However,  the  statute  specifies  only  two 
purposes  for  which  hospitals  may  seek 
reclassification — ^the  standardized 
amoimt  and  the  wage  index,  the  two 
major  components  &at  determine  a 
hospital’s  base  prospective  payment 
rate.  We  believe  that,  if  it  is  appropriate 
not  to  reclassify  a  hospital  for  purposes 
of  the  base  payment  rate  itself,  as 
contemplated  by  the  statute,  it  is 
appropriate  not  to  reclassify  the  hospital 
solely  for  purposes  of  the  DSH 
adjustment  to  the  base  payment  rate. 

In  response  to  the  arguments  that  our 
proposed  policy  would  place  rural 
hospitals  unahle  to  receive  higher  DSH 
payments  at  a  competitive  disadvantage, 
emy  hospital  unable  to  satisfy  the 
criteria  for  reclassification  could  claim 
it  was  placed  at  a  competitive 
disadvantage.  For  example,  rural 
hospitals  slightly  beyond  the  qualifying 
mileage  requirement  of  35  miles  do  not 
qualify  for  reclassification  even  if  they 
have  costs  like  those  of  an  urban 
hospital.  Almost  every  rural  hospital  in 
the  country  could  argue  that  it  shares 
some  characteristics  with  urban 
hospitals.  However,  a  rural  hospital 
cannot  argue  now  that  it  is 
disadvantaged  because  it  is  unable  to 
receive  the  standardized  funount  of  an 
adjacent  other  urban  area. 

Since  all  hospitals  pay  for  geographic 
reclassification  through  the  budget 
neutrality  process,  it  is  HCFA’s 
responsibility  to  develop  guidelines  to 
determine  when  reclassification  is 
appropriate.  We  believe  it  is  appropriate 
not  to  reclassify  individual  rural 
hospitals  to  other  urban  areas  for 
purposes  of  the  standardized  amount. 

Comment:  Some  commenters  stated 
that  the  proposed  change  was 
inconsistent  with  our  previous  policy  of 
allowing  rural  hospitals  to  reclassify  to 
other  urban  areas  and  considering  them 
urban  for  all  purposes  (except  the  wage 
index).  Many  of  the  commenters  were 
concerned  about  the  equity  of  our 
proposal  since  rural  hospitals  located 
near  large  urban  areas  could  continue  to 


reclassify  for  the  standardized  amount 
and  receive  higher  DSH  payments  if 
they  qualified,  but  rural  hospitals 
located  next  to  other  urban  areas  could 
not.  Some  of  the  commenters  also  stated 
that  since  rural  hospitals  have  proved 
that  their  costs  are  similar  to  those  of. 
other  urban  hospitals  they  should  he 
eligible  for  any  payments  and 
adjustments  that  those  hospitals  receive. 

Response:  We  hefieve  that  our 
proposed  policy  is  consistent  with  the 
previous  policy  of  allowing  rural 
hospitals  to  reclassify  to  other  urban 
areas  for  purposes  of  the  standardized 
amount  and  considering  such  hospitals 
urban  for  all  purposes,  including  DSH 
payments.  It  is  important  to  consider  the 
circiunstances  underlying  each  poficy. 
At  the  time  the  previous  policy  was 
implemented,  the  standardized  amount 
for  rural  areas  was  different  from  the 
standardized  amount  for  other  urban 
areas,  so  it  was  appropriate  to  reclassify 
qualifying  rural  hospitals  to  other  urban 
areas  and  to  consider  them  urban  for 
purposes  of  the  standardized  amount. 
We  decided  that,  once  a  hospital  was 
reclassified  as  urban  for  purposes  of  the 
standardized  amount,  the  hospital 
would  also  be  considered  to  be  urban 
for  all  purposes  (except  the  wage  index). 

As  this  analysis  suggests,  there  is  a 
two-step  inquiry  in  determining 
whether  a  rural  hospital  should  be 
considered  urban  for  a  purpose  other 
than  the  standardized  amount.  The  first, 
and  threshold,  question  is  whether  it  is 
appropriate  to  reclassify  the  hospital  for 
purposes  of  the  standardized  amount 
itself,  as  contemplated  by  the  statutory 
language?  Only  if  this  threshold 
question  is  answered  affirmatively  does 
one  reach  the  second  question:  should 
the  hospital  be  considered  urban  for 
other  purposes  as  well? 

Applying  this  analysis,  rural  hospitals 
seeldng  standardized  amount 
reclassification  to  other  urban  areas 
would  now  receive  the  same 
standeirdized  amount.  Therefore,  as 
explained  earlier,  we  believe  it  is 
appropriate  not  to  reclassify  these  rural 
hospitals  as  urban  “for  purposes  of’  the 
standardized  amount.  Since  there  is 
now  no  reason  to  consider  these 
hospitals  as  urban  for  purposes  of  the 
standardized  amount,  we  do  not  reach 
the  second  question  of  whether  the 
hospitals  should  be  considered  urban 
for  other  purposes  as  well. 

We  recognize  that  there  may  be  some 
possible  inequity  between  rural 
hospitals  seeking  reclassification  to 
other  urban  areas  and  rural  hospitals 
seeking  reclassification  to  leuge  urban 
areas.  However,  the  statute  does  not 
mandate  that  hospitals  reclassified  as 
urban  for  purposes  of  the  standardized 


amount  also  be  considered  urban  for 
purposes  of  DSH.  We  could  have 
decided  initially  that  rural  hospitals 
reclassified  to  large  urban  areas  for 
purposes  of  the  standardized  amount 
would  not  be  considered  urban  for  other 
purposes.  But  then  arguably  there 
would  be  some  inequity  between 
hospitals  located  in  urbcm  areas  and 
rural  hospitals  reclassified  as  urban  for 
purposes  of  the  standardized  amount. 

As  explained  above,  we  believe  the 
most  appropriate  policy  is  to  first 
address  the  threshold  question:  whether 
it  is  appropriate  to  reclassify  certain 
rural  hospitals  for  purposes  of  the 
standardized  amount.  If  the  answer  is 
yes,  then  we  reach  the  second  question: 
whether  the  hospitals  should  be 
considered  urban  for  other  purposes. 

We  believe  that  all  of  our  policies  are 
consistent  with  this  analysis. 

Comment:  One  commenter  suggested 
that  we  were  continuing  to  allow  rural 
hospitals  adjacent  to  large  urban  areas  to 
seek  reclassification  because  the  large 
urban  standardized  amount  is  much 
higher  than  the  other  standardized 
amount  and  few  hospitals  would  be  able 
to  qualify  for  such  reclassification. 

Response:  As  stated  earlier,  we 
believe,  consistent  with  the  statutory 
language  and  purpose,  that  it  is 
appropriate  for  hospitals  to  seek 
reclassification  from  rural  areas  to  large 
urban  areas  for  purposes  of  the 
standardized  amount  because  the  other 
area  has  a  higher  standardized  amount. 

Comment:  Two  commenters 
mentioned  the  impact  that  this  change 
would  have  on  rural  referral  centers. 
One  commenter  stated  that  many 
hospitals  had  voluntarily  relinquished 
their  rural  referral  center  status  in  order 
to  qualify  for  higher  DSH  payments  and 
that  HGPA  had  previously 
acknowledged  the  benefit  of  such 
reclassification  to  these  hospitals.  The 
commenters  also  stated  that  18  hospitals 
eligible  for  rural  referral  center  status 
were  reclassified  to  other  urban  areas  in 
FY  1995  and  would  lose  $13.8  million 
if  the  proposal  were  implemented. 

Response:  While  we  recognize  that 
many  hospitals  voluntarily  relinquished 
their  rural  referral  center  status  in  the 
past  to  qualify  for  DSH  as  an  urban 
hospital  and  we  are  sympathetic  to  the 
financial  impact  that  the  loss  of  higher 
DSH  payments  will  have  on  these 
hospitals,  we  believe  it  is  appropriate 
not  to  allow  these  hospitals  to  be 
reclassified  for  purposes  of  the 
standardized  amount  to  another  area 
with  the  same  standardized  amount. 
Eligible  hospitals  may  seek  to  have  rural 
referral  center  status  reinstated. 
Although  these  hospitals  would  not  be 
considered  urban  for  purposes  of  DSH 
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payments,  we  note  that,  imder  section 
1886(d)(5)(F)(iv)  of  the  Act,  rural 
referral  centers  receive  special  treatment 
for  piuposes  of  DSH.  In  addition,  we 
have  previously  recognized  the  role  that 
sole  community  hospitals  and  rural 
referral  centers  play  in  preserving  access 
to  care  for  rural  M^care  beneficiaries 
by  means  of  the  MGCRB  special  access 
rule,  which  waives  the  mileage 
requirement  for  such  hospitals  seeking 
reclassification.  (See  42  CFR 
412.230(a)(3).] 

Comment:  One  commenter  claims  that 
our  proposed  change  contravenes  the 
rationale  behind  HCFA’s  requirement 
that  DSH  be  included  in  the 
standardized  amoimt  reclassification 
test.  The  commenter  asserts  that  since 
HCFA  has  noted  that  DSH  payments 
change  depending  on  whether  or  not  a 
hospital  is  urban  or  rural  and  should  be 
included  in  the  standiurdized  amount 
calculation,  hospitals  that  can  qualify  to 
reclassify  based  upon  including  their 
DSH  pa)rments  and  costs  should  be 
allowed  to  do  so. 

Response:  Again,  there  is  a  two-step 
analysis:  first,  is  it  appropriate  to 
reclassify  rural  hospitals  to  other  urban 
areas  (or  large  urban  areas)  for  purposes 
of  the  standardized  amount;  second,  if 
the  answer  to  that  threshold  question  is 
yes,  then  should  the  hospitals  be 
considered  urban  for  purposes  other 
than  the  standardized  amount?  As 
indicated  above,  we  believe  it  is 
appropriate  not  to  reclassify  a  rural 
hospital  to  an  other  urban  area  for 
purposes  of  the  standardized  amount 
because  the  hospital  would  receive  the 
same  standardized  amoimt.  In  contrast, 
it  is  appropriate  to  reclassify  rural 
hospitals  to  large  urban  areas  for 
purposes  of  the  standardized  amount, 
and  when  a  rural  hospital  qualifies  to  be 
considered  mban  for  piuposes  of  the 
standardized  amount,  we  believe  it  is 
appropriate  to  consider  the  hospital 
urban  for  piuposes  of  DSH.  Applying 
this  pohcy  in  determining  the 
geographic  area  (rural  or  large  urban)  to 
which  a  hospital  should  be  classified  for 
purposes  of  the  standardized  amount, 
we  believe  that  applicable  DSH 
payments  and  costs  should  be  included 
in  the  qualifying  cost  test  because  they 
reflect  the  costs  and  payments  of  the 
hospital  under  the  alternative  scenarios. 

After  considering  the  comments,  we 
have  decided  to  adopt  the  change  as 
proposed. 

b.  Reclassification  for  Purposes  of  the 
Wage  Index.  Section  1886(d)(10)(C)(i)(II) 
of  the  Act  requires  the  MGCRB  to 
consider  the  application  of  any 
prospective  payment  hospital  for 
purposes  of  changing  its  applicable 
wage  index.  Sections  412.230,  412.232, 


and  412.234  set  forth  the  types  of 
individual  and  group  reclassifications 
that  are  currently  allowed.  An 
individual  rural  hospital  may  reclassify 
to  another  rural  area  or  to  an  urban  area. 
An  individual  urban  hospital  may 
reclassify  to  another  urb^  area  for 
purposes  of  the  wage  index,  the 
standardized  amount  or  both.  A  rural 
group  may  reclassify  to  an  urban  area 
and  an  urban  group  may  reclassify  to 
another  urban  area,  but  only  for 
purposes  of  both  the  wage  index  and  the 
standardized  amount.  In  the  proposed 
rule  we  stated  that  we  do  not  believe  it 
is  appropriate  for  hospitals  to  seek 
reclassification  to  an  area  with  a  lower 
wage  index  in  an  effort  to  use  the 
MGCRB  system  inequitably  (60  FR 
29217). 

Therefore,  under  the  proposed  rule,  a 
hospital  that  seeks  to  reclassify  for  the 
purpose  of  the  wage  index  may  apply 
for  reclassification  only  to  an  area  that 
has  a  higher  pre-reclassified  average 
hourly  wage  them  the  pre-reclassified 
average  hourly  wage  in  the  hospital’s 
original  geographic  area.  We  proposed 
revisions  to  §§  412.230, 412.232,  and 
412.234  to  reflect  these  changes. 

For  group  reclassifications,  we 
proposed  that  either  the  pre-reclassified 
average  hourly  wage  or  the  standeirdized 
amount  of  the  area  to  which  the 
hospitals  seek  reclassification  must  be 
higher  than  the  corresponding  figure  of 
the  area  in  which  the  hospitals  are 
located  for  the  group  to  qualify  for 
reclassification.  These  revisions  are 
effective  for  applications  for 
reclassification  due  by  Ck:tober  2, 1995, 
for  reclassifications  effective  October  1, 
1996.  We  received  two  comments  on 
our  proposal  to  prohibit  a  hospital  fi'om 
reclassifying  to  an  area  in  which  the 
pre-reclassification  average  hourly  wage 
is  lower  than  the  pre-reclassification 
average  hourly  wage  in  the  hospital’s 
current  area,  both  of  which  agreed  with 
our  changes.  Therefore,  we  will 
implement  this  requirement  beginning 
with  MGCRB  applications  due  October 
2, 1995,  effective  for  reclassifications  for 
FY  1997. 

Comment:  Although  we  made  no 
proposal  regarding  the  108  percent 
criterion,  two  commenters  wrote  to  state 
their  concern  about  the  impact  of  that 
criterion  in  relation  to  hospital 
reclassification  for  wage  index 
purposes.  The  current  regulations 
require  that  among  other  criteria,  a 
hospital  that  seeks  to  be  reclassified 
must  have  an  average  hourly  wage  that 
equals  or  exceeds  108  percent  of  the 
average  hourly  wage  of  the  area  in 
which  it  is  located.  One  commenter 
beheves  that  this  test  is  inappropriate, 
especially  for  hospitals  that  are  the 


predominant  wage  payers  in  an  area. 

The  commenter  states  that  as  a 
hospital’s  wage  influence  in  a  labor 
market  area  increases,  it  becomes 
proportionately  less  likely  to  satisfy  the 
108  percent  rule. 

Response:  We  continue  to  believe  that 
the  108  percent  test  is  a  reliable  measure 
for  determining  whether  hospitals  are 
truly  aberrant  ivithin  their  labor  market 
areas  and  merit  reclassification.  We  also 
do  not  believe  that  it  would  be 
appropriate  to  exclude  a  hospital  from 
its  labor  market  area  in  order  for  the 
hospital  to  qualify  for  reclassification. 
Our  policy  ^s  been  that  the  wage  data 
for  all  hospitals  located  in  a  labor 
market  area  is  to  be  used  when 
determining  reclassification 
qualification.  If  one  hospital  is  so 
dominant  as  to  affect  the  labor  market 
area  to  the  extent  noted  by  the 
commenter,  the  resulting  average  hourly 
wage  (and  thus  the  wage  index  value  of 
the  area)  is  also  affected  by  that 
hospital.  Removing  the  dominant 
hospital’s  data  firom  the  hourly  wage 
calculation  for  purposes  of  meeting  the 
108  percent  test  would,  in  our  view, 
lead  to  inappropriate  reclassifications. 

2.  Hospital  Requests  for  Wage  Data  from 
HCFA 

Currently,  regulations  at  §  412.266 
provide  that  a  hospital  may  request  from 
HCFA  certain  wage  data  that  are 
necessary  for  a  complete  reclassification 
application  to  the  MGCRB.  The 
regulations  also  set  forth  dates  by  which 
HCFA  must  respond  to  such  requests. 
Before  1994,  hospitals  needed  to  obtain 
data  on  average  hourly  wages  directly 
from  HCFA,  since  the  data  were  not 
available  from  any  other  source. 
Beginning  with  the  May  27, 1994, 
proposed  rule,  we  have  included  the 
average  hourly  wage  data  for  each 
hospital  in  the  proposed  and  final  rules 
as  part  of  Table  3c.  Therefore,  hospitals 
no  longer  need  to  contact  HCFA  to 
obtain  the  data  necessary  to  apply  for 
reclassification.  Thus,  we  are  revising 
§  412.266  to  indicate  that  hospitals  are 
to  obtain  the  necessary  data  from  the 
Federal  Register  document.  We 
received  no  comments  on  this  change 
and  are  adopting  it  as  proposed. 

3.  Elimination  of  the  MGCRB 

As  discussed  above,  under  section 
1886(d)(10)  of  the  Act,  the  MGCRB  is 
charged  with  reviewing  and  making 
decisions  on  hospital  requests  for 
geographic  reclassification.  Since 
implementation  of  this  process  5  years 
ago,  many  changes  have  been  made  to 
the  criteria  that  hospitals  must  meet  in 
order  to  qualify  for  reclassification.  The 
majority  of  these  criteria  are  now 
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objective  standards  that  are  easily 
assessed.  However,  the  MGCRB 
application  process  remains  essentially 
unchanged.  We  soUcited  comments 
concerning  alternatives  for  revising  and 
simplifying  the  reclassification  system 
(60  FR  29218)  including  the  possibiUty 
of  eliminating  the  MGCRB  and 
transferring  its  decisionmaking 
authority  to  HCFA.  In  addition,  we 
suggest^  that  if  the  reclassification 
process  was  revised  and  simplified,  it 
might  be  possible  to  use  more  ciurent 
wage  data  in  making  reclassification 
decisions. 

Comment:  We  received  seven 
comments  in  response  to  om  suggestion 
that  the  MGCRB  could  be  eliminated. 
Five  of  the  commenters  were  opposed  to 
this  suggestion  and  two  stated  that  they 
were  not  opposed  to  such  a  change.  One 
of  the  latter  two  commenters  agreed 
with  us  that  the  criteria  for 
reclassification  are  essentially 
mechanical  and  can  be  appfied 
unambiguously  by  an  administering 
agency. 

The  commenters  opposed  to  the 
elimination  of  the  MGCRB  believe  that 
the  Board  remains  the  appropriate  entity 
for  reviewing  reclassification 
applications  and  should  be  preserved. 

*  Commenters  stated  that  the  independent 
administrative  review  offered  by  the 
MGCRB  is  necessary  to  counterbalance 
the  authority  that  HCFA  holds  over  the 
process  through  its  implementation  of 
strict  nmnerical  standards  and  the 
statutory  prohibition  on  judicial  review 
of  MGCRB  and  Administrator  decisions. 
Several  commenters  requested  that, 
rather  than  eliminate  the  Board  because 
of  the  more  mechanical  nature  of  its 
review,  HCFA  should  restructure  the 
qualifying  criteria  for  reclassification  to 
allow  the  MGCRB  the  ability  to  consider 
a  wide  range  of  hospital-specific  facts  in 
determining  whether  geographic 
reclassification  would  be  appropriate  for 
a  particular  hospital  or  group  of 
hospitds. 

Ctee  commenter  stated  that  in 
proposing  to  use  more  current  wage  data 
HCFa  must  not  have  examined  its  own 
time  line.  Using  more  current  data 
would  require  either  not  allowing 
hospitals  time  to  review  their  wage  data 
prior  to  reclassification,  or  moving  the 
fiscal  intermediary  review  of  wage  data 
to  earlier  in  the  wage  data  verification 
process.  The  commenter  beUeves  that  it 
is  essential  not  to  limit  the  amoimt  of 
time  hospitals  have  to  review  their  own 
wage  data  before  it  is  implemented- 

Toother  commenter  noted  that  it 
might  be  possible  to  improve  the 
MGCRB  process  without  transferring  the 
Board’s  functions  to  HCFA.  The 
commentei  stated  that  they  would 


support  a  legislative  proposal  to  change 
the  March  30  deadline  for  MGCRB 
decisions  if  it  would  allow  for  the 
improvement  of  the  process  and  the  use 
of  more  accurate  data. 

Response:  We  will  take  the 
commenters’  suggestions  into  account  as 
we  consider  whether  to  pursue  statutory 
changes  in  the  law  governing  the 
reclassification  process.  Regarding  the 
comments  that  eliminating  the  Board 
would  grant  too  much  authority  to 
HCFA,  we  believe  that  instituting  a 
process  in  which  HCFA  rather  than  the 
MGCRB  makes  the  geographic 
reclassification  decisions  would  not 
result  in  a  significantly  different 
outcome.  This  is  because  of  the 
basically  objective  nature  of  the  current 
reclassification  criteria  and  provision 
for  the  Administrator’s  discretionary 
review  as  set  forth  in  the  regulations  at 
§  412.278(c).  In  addition,  we  beUeve  that 
a  process  that  is  handled  entirely  by 
HCFA  could  lead  to  some 
administrative  simpUfication  in  the 
application  process.  We  imderstand  the 
concerns  about  using  more  recent  wage 
data  that  heis  not  been  thoroughly 
verified  through  the  process  described 
in  section  m.  B  of  this  preamble  and 
will  bear  these  concerns  in  mind  as  we 
further  analyze  potential  changes. 

4.  MGCRB  Address  Change 

'The  MGCRB  has  recently  moved  its 
offices  to  a  new  location.  Therefore, 
hospitals  that  wish  to  apply  to  the 
MGCRB  for  geographic  reclassification 
for  FY  1997  should  submit  their 
applications  to  the  following  new 
mailing  address:  MGCRB;  P.O.  Box 
31713;  Baltimore,  MD,  21207-8713.  The 
address  for  deUveries  is:  MGCRB;  7500 
Security  Boulevard;  Room  Cl-09-13; 
Baltimore,  MD  21244-1850. 

F.  Alternative  Labor  Market  Areas 

In  the  proposed  rule,  we  summarized 
our  position  with  regard  to  further 
research  into  changing  labor  market 
areas  and  siunmarized  the  major 
comments  we  received  in  response  to 
last  year’s  proposals  for  potential 
revisions  to  labor  market  areas.  There 
was  no  consensus  among  the 
commenters  on  the  potential  options  for 
new  labor  market  areas.  Many 
individual  hospitds  that  commented 
expressed  dissatisfaction  with  all  of  the 
proposeds. 

Cme  of  the  options  for  revising  labor 
market  areas  was  a  blended  wage  index 
that  used  the  MSA-based  system  but 
generally  gave  a  hospital’s  own  wages  a 
higher  weight  than  imder  the  ciurent 
system.  Under  this  option  the  wage 
index  of  each  hospital  would  be  based 
on  a  average  of  that  hospital’s  own 


average  hourly  wages  and  the  average 
hoiuily  wages  of  other  hospitals  in  its 
labor  area  (either  an  MSA  or  Statewide 
rural  area).  We  stated  that  while  we 
believed  a  blended  wage  index  might 
have  merit,  we  were  not  planning  to 
propose  it  given  the  generally  negative 
comments  we  received  on  changes  in 
the  labor  market  areas. 

Comment:  We  received  two  comments 
in  response  to  om  siunmary  of  labor 
market  comments  in  the  proposed  rule. 
One  commenter  endorsed  our  statement 
that  there  was  no  clear  “best”  labor 
market  option  to  pinsue.  The 
commenter  also  stated  that  the  current 
wage  areas  coupled  with  the 
reclassification  process  best  measiueS 
hospital  labor  market  areas.  The  other 
commenter  expressed  disappointment 
that  we  had  decided  not  to  endorse  an 
alternative  labor  market  classification 
system  such  as  the  blended  wage  index. 
This  commenter  asserted  that  a  blended 
wage  index,  in  which  a  hospital’s  wages 
would  generally  be  given  greater  wei^t 
in  developing  the  hospital’s  wage  index 
than  under  the  current  system,  would 
not  cause  hospitals  to  increase  their 
wages  in  order  to  increase  payments. 

'The  commenter  also  expressed 
disappointment  that  we  did  not  propose 
a  method  for  redefining  the  Boston  New 
England  Coimty  Metropolitan  Area 
(NECMA)  which  the  commenter 
believes  is  too  large  to  encompass  the 
actual  Boston  labor  market  area. 

Response:  The  Boston  NECMA  was 
expanded  by  OMB  as  part  of  its  revised 
MSA  definitions  based  on  1990  data.  As 
we  noted  in  the  September  1, 1993  final 
rule  (58  FR  46292)  in  response  to  a 
similar  comment,  pursuant  to  oiu  broad 
discretion  under  section  1886(d)(3)(E)  of 
the  Act,  we  currently  define  labor 
market  areas  for  purposes  of  the  wage 
index  on  the  basis  of  MSAs  and 
NECMAs.  Thus,  until  alternative  labor 
market  areas  are  established  we  beUeve 
the  MSA  definitions  should  be  applied 
consistently  for  purposes  of  the  wage 
index.  Since  there  does  not  appear  to  be 
a  consensus  among  hospitals  on  new 
labor  market  areas,  we  have  not  made 
any  proposals  in  this  area.  As  we  stated 
in  the  proposed  rule,  we  are  willing  to 
conduct  additional  research  if  we 
receive  recommendations  of  feasible 
options  that  we  have  not  explored 
previously. 

IV.  Other  Decisions  and  Changes  to  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

A.  Payment  for  Transfer  Cases  (Section 
412.4) 

The  prospective  payment  system 
distinguishes  between  “discharges,” 
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situations  in  which  a  patient  leaves  an 
acute-care  hospital  after  receiving 
complete  treatment,  and  “transfers,” 
situations  in  which  the  patient  is 
transferred  to  another  acute-care 
hospital  for  related  care.  If  a  full  DRG 
payment  were  made  to  each  hospital 
involved  in  a  transfer  situation 
irrespective  of  the  length  of  time  the 
patient  spent  in  the  “sending”  hospital 
before  transfer,  this  would  create  a 
strong  incentive  to  increase  transfers, 
thereby  unnecessarily  endangering 
patients’  health.  Therefore,  the 
regulations  at  §  412.4(d)  provide  that,  in 
a  transfer  situation,  full  payment  is 
made  to  the  final  discharging  hospital 
and  each  transferring  hospital  is  paid  a 
I>er  diem  rate  for  eadi  day  of  the  stay, 
not  to  exceed  the  full  DRG  payment  that 
would  have  been  made  if  the  patient 
had  been  discharged  without  being 
tremsferred. 

Currently,  the  per  diem  rate  paid  to  a 
transferring  hospital  is  determined  by 
dividing  the  full  DRG  payment  that 
would  have  been  paid  in  a  nontransfer 
situation  by  the  geometric  mean  length- 
of-stay  for  the  DRG  into  which  the  case 
falls.  Transferring  hospitals  are  also 
eligible  for  outlier  payments  for  cases 
that  meet  the  cost  outlier  criteria 
established  for  all  cases  (nontransfer 
and  transfer  cases  alike)  classified  to  the 
■  DRG.  They  are  not,  however,  eligible  for 
day  outlier  payments.  Two  exceptions 
to  the  transfer  payment  policy  are 
transfer  cases  classified  into  DRG  385 
(Neonates,  Died  or  Transferred  to 
Another  Acute  Care  Facility)  or  DRG 
456  (Bums,  Transferred  to  Another 
Acute  Care  Facifity),  which  are  not  paid 
on  a  per  diem  basis  but  instead  receive 
the  full  DRG  payment. 

In  the  May  27, 1994  proposed  mle,  we 
proposed  to  revise  our  payment 
methodology'  for  transfer  cases.  Under 
the  proposal,  for  the  first  day  of  a 
transfer,  the  per  diem  amount  would  be 
doubled,  while  a  flat  per  diem  amount 
would  he  paid  for  each  succeeding  day, 
up  to  the  full  DRG  payment  (59  FR 
27734).  We  also  proposed  at  that  time  to 
change  our  definition  of  a  transfer  case 
to  include  cases  transferred  fi-om  an 
acute-care  setting  paid  imder  the 
prospective  payment  system  to  a 
hospital  or  unit  excluded  hrom  the 
prospective  payment  system.  When  we 
published  the  September  1, 1994  final 
rule  with  comment  period,  we  withdrew 
these  proposals  for  FY  1995  (59  FR 
45362)  based  on  negative  comments  and 
further  analysis.  In  that  final  mle, 
however,  we  stated  our  intention  to 
continue  to  evaluate  the  appropriateness 
of  our  transfer  policy. 

For  FY  1996,  we  again  proposed  to 
adopt  a  graduated  per  diem  payment 


methodology  for  transfer  cases.  Again, 
under  this  methodology,  we  would  pay 
double  the  per  diem  amount  for  the  first 
day  and  the  per  diem  amount  for 
subsequent  days  (up  to  the  full  DRG 
amount).  We  did  not  propose  to  revise 
our  definition  of  transfers.  However,  we 
noted  that  we  were  concerned  about  an 
accelerating  trend  toward  earlier 
discharges  to  postacute  settings. 
Therefore,  we  solicited  public 
comments  regarding  this  trend  and  the 
implications  this  has  for  the  design  of 
our  payment  systems.  In  its  March  1, 

1995  report,  ProPAC  supported  our 
proposed  payment  methodology 
(Recommendation  11)  and  expressed  its 
concern  “about  the  continuity  of  care 
across  treatment  settings.”  The 
Commission  also  indicated  its 
willingness  to  work  with  the  Secretary 
to  explore  this  issue.  The  following 
discussion  describes  our  chemge  to  the 
transfer  payment  methodology  and 
some  of  the  issues  identified  by  our 
further  analysis  of  transfer  cases. 

1.  Payment  for  Transfer  Cases 

As  part  of  a  study  of  Medicare  transfer 
cases  funded  by  HCFA  (“Transfers  of 
Medicare  Hospital  Patients  under  the 
Prospective  Payment  System”,  PM-191- 
HCFA,  January  1994),  RAND  foimd  that 
among  cases  transferred  before  reaching 
the  geometric  mean  length-of-stay,  1-day 
stays  cost  2.096  times  the  per  diem 
payment  amount  for  cases  in 
nonsurgical  DRGs  and  2.576  times  the 
per  diem  for  surgical  DRGs  (based  on  FY 
1991  data).  Among  nonsurgical  transfer 
cases,  the  costs  of  2-day  stays  were 
about  1.215  times  the  per  diem  payment 
amoimt,  and  cases  transferred  after  2 
days  cost  about  10  percent  more  than 
the  applicable  per  diem  amount.  Among 
surgical  cases,  the  costs  of  stays  of  2  or 
more  days  were  actually  about  7  percent 
below  the  applicable  per  diem  amovmt. 

In  order  to  pay  hospitals  more 
appropriately  for  the  treatment  they 
furnish  to  patients  before  transfer,  we 
proposed  to  revise  §  412.4(d)(1)  to  pay 
transfers  twice  the  per  diem  amoimt  for 
the  first  day  of  any  transfer  stay  plus  the 
per  diem  amoimt  for  each  of  the 
remaining  days  before  transfer,  up  to  the 
full  DRG  amount.  (Our  concerns  about 
basing  the  gradation  of  the  per  diem 
scale  on  the  actual  coefficients  as 
estimated  by  RAND  were  described  in 
last  year’s  proposed  and  final  rules,  as 
referenced  above.)  This  change  will 
apply  imiformly  for  both  medical  and 
surgical  transfer  cases;  although  svugical 
transfer  cases  appear  to  be  more  costly 
on  average  for  the  first  day,  they  are 
relatively  less  costly  for  the  second  day 
and  beyond. 


If  the  patient  is  transferred  again 
before  final  discharge,  then,  under  this 
change,  all  sending  hospitals  involved 
would  be  paid  using  the  graduated  per 
diem  methodology  rather  than  the  flat 
per  diem  rate  they  currently  receive.  For 
example,  a  case  transferred  from  a 
commimity  hospital  to  a  tertiary  care 
hospital  for  a  procedure  that  is  not 
performed  at  the  commvmity  hospital, 
may  subsequently  be  transferred  back  to 
the  commvmity  hospital,  which 
ultimately  discharges  the  patient  home. 

In  such  a  case,  the  commuivity  hospital 
and  the  tertiary  care  hospital  would  be 
paid  using  the  transfer  payment 
methodology  for  the  first  two  phases  of 
the  hospitalization,  and  the  community 
hospital  would  also  receive  a  DRG 
amount  for  the  final  phase  when  it 
discharges  the  patient.  'This  is  our 
current  policy,  as  well.  Each  phase  of 
the  hospitalization  is  assigned  a  DRG 
based  on  the  diagnosis  and  procedures 
applicable  to  that  particular  phase; 
therefore,  a  different  DRG  could  be 
assigned  to  each  phase. 

Transfer  cases  would  continue  to  be 
eligible  for  additional  payments  as  cost 
outliers.  In  the  September  1, 1993  final 
nile,  we  set  forth  revised  qualifying 
criteria  for  transfer  cases  to  be  eligible  • 
for  cost  outlier  payments  (58  FR  46305). 
Before  that  change,  transfer  cases  were 
required  to  meet  the  same  criteria  to 
qualify  for  cost  outliers  as  were 
discharges.  The  revised  policy  adjusts 
the  outlier  threshold  for  transfer  cases  to 
reflect  the  fact  that  transfer  cases  were 
receiving  a  reduced  payment  amount 
under  the  per  diem  methodology.  Last 
year,  when  we  revised  the  cost  outlier 
qualifying  criteria  so  that  it  was  based 
on  a  fixed  loss  threshold,  the  qualifying 
criteria  for  transfers,  continued  to  reflect 
the  fact  that  their  payment  amounts  are 
reduced  relative  to  the  full  DRG  amount. 
Although  we  did  not  state  this  explicitly 
in  the  September  1, 1994  final  rule,  it  is 
the  policy  we  have  employed,  and 
intend  to  continue  to  employ,  since  the 
fixed  loss  threshold  was  implemented 
October  1, 1994.  In  the  proposed  rule, 
we  described  the  cost  outlier  threshold 
for  transfer  cases  as  equal  to  the  fixed 
loss  amoimt  (for  FY  1995,  the 
prospective  payment  rate  for  the  DRG 
plus  $20,500),  divided  by  the  geometric 
mean  for  the  DRG,  multiplied  by  the 
length  of  stay  before  transfer.  In  order  to 
meiintain  the  correct  relationship 
between  the  payment  received  under 
the  new  graduated  per  diem 
methodology  and  the  outlier  threshold, 
for  FY  1996,  the  per  diem  outlier 
threshold  should  be  multiplied  by  the 
length  of  stay  before  transfer  plus  one 
day.  Of  course,  the  threshold  is  limited 
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to  the  prospective  payment  rate  for  the 
DRG  plus  the  fixed  loss  amount. 

Using  the  graduated  per  diem 
methodology,  RAND  estimated  the 
payment-to-cost  ratio  of  transfer  cases 
that  were  transferred  before  reaching  the 
geometric  mean  length  of  stay  would  be 
0.9321.  While  this  is  somew^t  less 
than  the  payment-to-cost  ratio  for 
nontransfer  cases  (0.9645),  it 
represented  a  significant  improvement 
over  the  current  ratio  for  transfer  cases 
(0.7224).  Using  more  recent  data  (FY 
1993  MedPAR)  and  payment  policies 
(FY  1995),  we  estimated  the 
improvement  in  the  payment-to-cost 
ratio  for  transfer  cases  to  be  fi-om  0.7548 
under  the  current  flat  per  diem  policy 
to  0.9701  imder  the  graduated  per  diem 
policy. 

Section  109  of  the  Social  Security  Act 
Amendments  of  1994  (Public  Law  103- 
432),  which  amended  section 
1886(d)(5)(I)  of  the  Act,  authorized  the 
Secreteiry  to  malce  adjustments  to  the 
prospective  payment  system 
standardized  amounts  so  that 
adjustments  to  the  payment  poUcy  for 
transfer  cases  do  not  affect  aggregate 
payments.  In  light  of  this  authority,  we 
believe  the  benefits  of  the  graduated  per 
diem  methodology  now  outweigh  the 
concerns  that  we  expressed  in  the 
September  1, 1994  final  rule.  Our 
methodology  for  applying  this 
adjustment  was  described  in  section  II 
of  the  Addendum  to  the  proposed  rule 
and  is  included  in  this  final  rule  as  well. 

Finally,  we  proposed  to  revise  the 
DRG  recalibration  methodology  so  that 
transfer  cases  are  treated  as  a  proportion 
of  a  full  case  based  on  the  transfer 
payment  amount  (as  discussed  above  in 
section  II.C  of  this  preamble). 
Specifically,  we  proposed  to  weight 
transfer  cases  as  less  than  a  full 
discharge  based  on  the  proportion  of  the 
total  DRG  amount  the  hospital  receives 
imder  the  graduated  per  diem  transfer 
payment  methodology.  This  has  the 
effect  of  increasing  the  relative  weights 
of  the  DRGs  with  a  high  munber  of 
short-stay  transfer  cases. 

Comment:  All  of  the  comments  we 
received  regarding  our  revision  to  the 
transfer  payment  methodology  were  in 
support  of  the  proposal.  ProPAC  wrote 
that  “(t)his  policy  will  improve  payment 
equity  for  hospitals  that  must  transfer  a 
large  number  of  patients  to  other 
hospitals.” 

Response:  All  of  the  comments 
*  favored  our  proposal,  and  we  have 
adopted  the  proposal  without  change. 
We  appreciate  ProPAC’s  valuable 
contribution  to  the  analysis  of  the 
transfer  payment  methodology.  We 
share  its  conclusion  that  this  change 


ivill  appropriately  behefit  hospitals  that 
transfer  large  numbers  of  patients. 

2.  Definition  of  a  Transfer  Case 

Under  current  policy,  cases  that  ene 
transferred  firom  an  acute-care  hospital 
paid  under  the  prospective  payment 
system  to  another  type  of  provider  or 
unit  are  considered  to  be  ^scharges  (as 
opposed  to  transfers)  from  the  acute- 
care  hospital.  As  a  discharge,  payment 
for  the  case  is  the  full  DRG  amount. 

As  noted  above,  we  are  concerned 
that  the  airrent  trend  of  declining 
average  lengths  of  stay  as  hospitals 
transfer  Medicare  patients  into 
alternative  health  care  settings  (other 
than  acute  care)  in  less  time  may  result 
in  a  misalignment  of  payments  and 
costs  under  oui  existing  payment 
systems.  In  particular,  we  are  concerned 
that  hospitals  paid  under  the 
prospective  payment  system  may  be 
shifting  costs  (for  whic^  they  are 
compensated  through  the  DRG 
payments)  to  alternative  settings,  which 
in  turn  may  be  paid  j)n  a  cost  basis. 

In  the  September  1, 1994  final  rule, 
we  explained  our  rationale  for 
proposing  to  consider  patients 
transferred  to  excluded  hospitals  or 
units  as  transfers  rather  than  discharges. 
Briefly,  our  proposal  was  ‘‘based  upon 
the  premise  that  an  increasing  number 
of  patients  are  being  transferred  to 
excluded  hospitals  or  imits  and  that 
these  patients  are  still  in  the  acute  care 
phase  of  treatment  when  they  are 
transferred.”  (See  59  FR  45364.)  We  also 
explained  our  reason  for  continuing  to 
consider  patients  going  to  a  skilled 
mursing  faciUty  (SNF)  as  discharges.  In 
that  regard,  we  stated  that  ‘‘(w)e  did  not 
propose  to  consider  discharges  to  SNFs 
as  transfers  because  we  do  not  consider 
SNFs  to  be  hospital  settings;  thus,  there 
is  generally  little  overlap  with  acute 
care  hospitals  in  the  services  provided.” 
Based  upon  further  analysis  of  patient 
discharge  trends  and  research  on  the 
type  and  outcomes  of  care  provided  in 
SNFs,  as  well  as  anecdotal  evidence 
drawn  from  the  health  care  industry,  we 
no  longer  believe  there  is  a  clear 
distinction  between  the  type  of  care 
provided  in  SNFs  and  the  type  of  care 
provided  in  hospitals  or  imits  excluded 
fi'om  the  prospective  payment  system, 
such  as  rehabilitation  and  long-term 
care  facilities. 

Therefore,  we  considered  proposing 
to  expand  our  definition  of  transfers  to 
include  not  only  cases  going  from  one 
hospital  paid  under  the  prospective 
payment  system  to  another  but  also 
cases  transferred  to  excluded  hospitals 
and  units  as  well  as  SNFs.  However,  as 
discussed  below,  oiu  analysis  has 
identified  problems  that  need  to  be 


addressed.  Nevertheless,  once  we  are 
convinced  these  problems  can  be 
effectively  handled,  we  intend  to 
proceed  with  implementing  poUcy 
changes  designed  to  remedy  this  issue. 

First,  our  analysis  (as  well  as 
anecdotal  evidence)  indicates  that  the 
settings  where  acute  care  is  now  being 
dehvered  are  rapidly  expanding  emd 
evolving.  To  the  extent  tihat  payment  is 
affected  by  where  a  patient  goes  after  an 
acute  hospitalization,  it  is  critical  to 
imderstand  the  clinical  capabiUties  of 
difierent  types  of  settings,  so  that  the 
incentives  created  by  the  payment 
system  do  not  unduly  influence  the 
choice  of  where  to  send  a  patient  for 
postacute  care.  That  is,  all  lite  provider 
settings  should  be  treated  equally  in 
terms  of  payment  incentives.  Currently, 
the  settings  that  are  considered  as 
alternatives  to  acute  care  are  expanding 
rapidly,  and  we  want  to  be  sure  that  we 
do  not  create  imforeseen  financial 
incentives  toward  one  alternative  over 
another  by  any  redefinition  of  transfers. 

In  addition,  as  discussed  in  last  year’s 
final  rule,  hip  replacement  cases 
(which,  as  a  group,  constitute  one  of  the 
largest  sources  of  Medicare  cases 
moving  firom  acute  to  postacute  settings) 
would  be  systematically  underpaid 
under  either  the  current  or  the  proposed 
per  diem  methodology.  This  is  because 
the  cost  of  the  surgery  including  the 
prosthetic  device,  which  is  incurred  in 
the  first  day  or  two  of  the  stay, 
constitutes  a  large  percentage  of  the 
total  cost  of  the  stay.  A  graduated  per 
diem  would  have  to  be  skewed  greatly 
toward  the  first  day  to  approximate  the 
daily  cost  distribution. 

We,  therefore,  solicited  pubUc 
comment  with  regard  to  these  issues. 
Specifically,  we  were  interested  in 
suggestions  on  how  best  to  adapt  our 
payment  methodologies  for  hospitals 
and  units  (both  acute  care  paid  under 
the  prospective  payment  system  and 
those  excluded  from  this  system),  SNFs, 
and  home  health  agencies  in  response  to 
the  evolving  integrated  delivery 
systems.  We  were  particularly  interested 
in  comments  and  suggestions  on  how  to 
design  a  comprehensive  payment 
system  that  better  matches  payments 
with  the  costs  providers  actually  incur 
in  furnishing  care  (that  is,  reducing 
hospital  payments  when  a  significant 
phase  of  a  patient’s  acute  episode  is 
treated  in  other  than  an  acute  hospital 
inpatient  setting).  A  major  issue  in 
developing  such  an  integrated  payment 
systeqi  is  to  neutrafize  the  incentives 
that  arise  in  terms  of  where  patients  are 
treated.  For  example,  hospitals  should 
continue  to  be  adequately  compensated 
for  acute  inpatient  hospitalization 
where  appropriate,  so  that  there  will  not 
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be  an  adverse  incentive  to  move  patients 
prematrirely  to  alternative  settings. 

We  appreciate  the  munerous 
comments  we  received  in  response  to 
this  solicitation.  Many  of  them  shed 
new  light  on  our  understanding  of  the 
complicated  issues  involved,  and  will 
serve  to  enhance  our  analysis  as  w'e 
grapple  with  these  issues  in  the  future. 

Comment:  Many  commenters 
misinterpreted  om  discussion  related  to 
the  definition  of  transfer  cases  as  a 
proposal  to  expand  the  definition  to 
include  patients  moving  from  an  acute 
care  hospital  to  a  hospital  or  unit 
excluded  from  the  prospective  payment 
system  or  tp  an  SNF. 

Response:  We  wish  to  make  clear  that 
we  did  not  propose  a  change  to  the 
definition  of  transfers.  We  identified  an 
expanded  definition  (one  that  would 
encompass  patients  going  to  SNFs]  as 
one  possible  approa^.  We  went  on, 
however,  to  discuss  why  we  were  not 
proposing  to  make  such  a  change  to  the 
detrition  at  this  time.  Furthermore,  we 
did  not  suggest  that  we  would  pay 
postacute  care  providers  on  the  basis  of 
the  hospital  DRGs. 

Comment:  The  majority  of  the 
commenters  who  discussed  an 
exptmded  definition  of  transfers  as  one 
approach  to  address  the  blurring 
distinction  between  different  sites  of 
care  were  opposed  to  it.  Several 
commenters  argued  that  there  remains  a 
clear  distinction  between  the  care 
provided  in  acute  care  hospitals  and 
that  provided  by  postacute  care 
providers,  and  ^erefore  it  would  be 
inappropriate  to  consider  these  cases  as 
transfers.  The  point  was  also  raised  that 
defining  these  cases  as  transfers  v/ould 
create  a  financial  incentive  to  hold  them 
in  the  acute  care  hospited  longer,  in 
order  to  avoid  a  reduction  in  payment. 
On  the  other  hand,  some  commenters 
pointed  to  “perverse  incentives”  imder 
the  current  system  that  encourage  emly 
discharges. 

Some  commenters  who  argued  against 
last  year’s  proposal  wrote  to  support  a 
redefinition  of  transfers  that  includes 
SNFs.  These  commenters  indicated  they 
were  in  favor  of  an  expanded  definition 
if  it  included  cases  going  to  SNFs  as 
transfers.  Conversely,  several 
commenters  opposed  including  cases 
going  to  SNFs,  arguing  that  “HCFA  will 
not  accomplish  its  goal  since  it  will 
effectively  remove  any  incentive  for 
hospitals  to  move  patients  into  a  more 
cost-effective  setting  for  subacute  care.” 
Not  surprisingly,  opinions  on  whether 
any  redefinition  of  transfers  should 
include  cases  going  to  SNFs  divided 
along  lines  of  whe^er  the  commenter 
represented  SNFs  or  excluded  hospitals. 


Response:  We  would  like  to  make 
clear  that  we  recognize  the  importance 
of  rehabilitative  care  as  a  necessary  and 
distinct  phase  of  the  episode  of  care  for 
many  patients.  Similarly,  we  recognize 
the  historical  distinctions  between 
different  providers  of  postacute  care,  as 
evidenced,  for  example,  by  our  different 
payment  policies  for  excluded  hospitals 
and  SNFs.  Nevertheless,  we  are 
convinced  these  distinctions  have 
recently  become  increasingly  ill- 
defined.  Part  of  the  difficulty  in 
addressing  this  issue,  however,  is  that, 
while  some  providers  have  taken  great 
strides  toward  integrating  their  health 
care  delivery  systems,  many  others 
continue  to  operate  under  die  more 
traditional  approach,  with  clear 
distinctions  existing  between  the 
providers  at  different  phases  of  patients’ 
care. 

We  have  repeatedly  indicated  our 
beUef  that  the  incentives  created  by  our 
payment  policy  should  be  neutral  in 
terms  of  the  settings  where  patients 
receive  care.  That  isy.the  payment 
received  should  correspond  to  the  costs 
of  the  care  provided,  so  that  decisions 
regarding  the  appropriate  site  of  care  are 
based  on  clinical,  not  economic, 
concerns.  As  noted  above,  our  concern 
stems  fi-om  increasing  indications  that 
in  certain  contexts  our  present  payment 
system  no  longer  reflects  provider  costs 
as  acciurately  as  it  once  did.  On  the 
other  hand,  we  believe  that,  for  the  most 
part,  our  per  diem  payment 
methodology  for  transfer  cases  does 
meet  this  test.  Although  payments  for 
transfer  cases  are  reduced  relative  to  full 
discharges,  they  reflect  the  reduction  in 
resources  hospitals  commit  to  these 
cases  (particularly  imder  our  graduated 
per  diem  methodology).  However,  one 
of  the  issues  of  expanding  this  transfer 
payment  methodology  to  cases  going  to 
excluded  hospitals  and  units,  as  well  as 
SNFs,  is  the  underpayment  for  hip 
replacements.  To  Ae  extent  that  the 
transfer  payment  is  below  costs, 
economic  considerations  are  more  likely 
to  enter  into  the  decision  of  when  to 
release  a  patient  £md  to  which  type  of 
setting. 

Finally,  with  regard  to  whether  any 
redefinition  of  transfers  should  or 
should  not  include  SNFs,  we  noted  in 
the  proposed  rule  (and  reiterated  above) 
that  patients  appear  to  be  going  to  SNFs 
sooner  fi'om  acute  care  settings.  On  the 
whole,  the  comments  we  received 
reinforced  this  belief.  We  will,  however, 
continue  to  evaluate  this  issue. 

Comment:  Some  commenters 
indicated  that  the  redefinition  of 
transfers  should  apply  only  to  hospital- 
based  distinct  part  units  or  in  the  case 
of  long-term  care  hospitals,  to  a 


“hospital  within  a  hospital,”  where  the 
incentive  to  transfer  early  is  strongest. 

In  the  words  of  two  commenters:  “(t)his 
perverse  situation  is  becoming  more 
common  as  States  make  it  easier  for 
hospitals  to  circumvent  the  normal 
health  planning  process  to  convert 
excess  acute  care  beds  to  cost-based, 
distinct  part  units.” 

Response:  We  share  many  of  the 
concerns  expressed  in  these  comments 
regarding  the  special  potential  for  abuse 
that  exists  in  such  situations,  and  have 
addressed  some  of  the  potential  abu^s 
inherent  in  the  “hospital  within  a 
hospital”  arrangements  in  section  IV  of 
this  preamble.  However,  we  have 
historically  recognized  that  many  of  the 
distinct  part  unit  situations  arise  from 
legitimate  efficiency  incentives  on  the 
part  of  hospital  administrators.  In 
addition,  implementing  such  a  proposal 
would  likely  multiply  the  types  of 
problems  arising  in  the  “hospital  within 
a  hospital”  issue,  as  hospitals  devise 
new  relationships  for  postacute  care. 

Comment:  It  was  suggested  that,  if  we 
redefine  transfers  to  include  cases 
moving  to  excluded  hospitals  and  units 
as  well  as  SNFs,  one  State  should  be 
exempted  because,  among  other  reasons, 
the  State’s  hospitals  cannot  establish 
exempt  units  without  receiving  a  State 
Certificate  of  Need. 

Response:  One  of  the  major  factors 
leading  us  to  pursue  refinements  with 
respect  to  this  issue  is  the  fact  that  not 
all  areas  of  the  country  have  equal 
access  to  postacute  care  alternatives. 
Currently,  among  those  DRCs 
experiencing  the  most  dramatic  declines 
in  length  of  stay,  the  relative  weights  are 
declining  as  the  resources  expended  for 
these  cases  by  acute  care  hospitals 
around  the  country  decline.  Because, 
effective  for  FY  1996,  for  purposes  of 
recalibrating  the  DRCs,  transfer  cases 
are  weighted  in  proportion  to  their 
payments,  expanding  the  definition  of 
transfer  cases  would  alleviate  some  of 
the  downward  impact  these  cases  have 
on  the  DRC  weights.  Hospitals  lacking 
the  opportunity  to  decrease  their  len^s 
of  stay  by  transferring  patients  to 
postacute  care  settings  would  thereby 
benefit. 

Comment:  A  number  of  commenters 
suggested  that  the  appropriate  means  to 
address  the  issue  of  declining  lengths  of 
stay  was  through  the  DRCs  and  the 
prospective  payment  system,  not  the 
definition  of  a  transfer.  One  commenter, 
for  example,  correctly  asserts  that  the 
reduced  resources  attributable  to  cases 
discharged  early  from  the  acute  hospital 
would  ultimately  result  in  lower  DRC 
weights.  Others  called  for  the  system  to 
be  rebased  in  order  to  capture  the 
savings  fi'om  the  shorter  lengths  of  stay. 
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Many  commenters  argued  that  it  would 
be  inappropriate  to  reduce  pa)nnents  for 
cases  ^schaiged  prior  to  the  mean 
without  simultaneously  increasing 
payments  for  cases  dis^arged  after  the 
mean. 

Response:  An  integral  concept  of  the 
prospective  payment  system  is  that  a 
predetermined  payment  can  be  made  for 
an  identifiable  and  distinct  phase  of 
care.  To  the  extent  that  hospitals  can 
provide  this  acute  phase  of  patients’ 
care  at  costs  below  average,  they  profit 
imder  this  system.  In  response  to  this 
incentive,  lengths  of  stay  decUned 
dramatically  in  the  first  few  years  after 
implementation  of  the  prospective 
payment  system. 

Our  concern  regarding  the 
misahgnment  of  payments  and  costs 
arises  when  the  acute  phase  of  care  may 
no  longer  be  completed  within  the 
hospital.  At  that  point,  it  is  no  longer 
sufficient  to  rely  on  the  recalibration  of 
the  relative  weights  of  the  DRGs  to 
correct  the  balance  between  payments 
and  costs.  Recalibration  is,  by 
definition,  a  budget  neutral  process. 
While  payments  will  decline  for  the 
DRGs  with  cases  that  are  being  moved 
earlier  out  of  the  hospital,  this  decUne 
will  necessarily  be  offset  by  relative 
increases  for  other  DRGs.  The  net  result 
is  that  total  payments  systemwide  are 
the  same  despite  the  cost  reductions. 

One  way  of  potentially  capturing 
these  reductions  would  be  to  rebase  the 
standardized  amoimts  using  more  recent 
cost  data.  We  are  not  convinced  at  this 
time,  however,  that  such  a  dramatic 
approach  is  warremted.  In  addition,  due 
to  the  need  to  use  audited  cost  data  in 
any  such  rebasing,  it  is  questionable  to 
what  extent  rebasing  at  this  time  would 
capture  these  savings,  since  this  trend 
has  apparently  begun  to  accelerate  only 
in  the  last  year  or  two. 

We  disagree  with  the  comments  that 
it  is  inappropriate  to  reduce  payments 
for  cases  discharged  prior  to  the  mean 
without  simultaneously  increasing 
payments  for  cases  dis^arged  after  the 
mean.  Cases  with  long  len^s  of  stay 
may  be  eligible  for  outlier  payments.  In 
addition,  as  we  pointed  out  in  last' year’s 
final  rule,  generally  fewer  than  10 
percent  of  cases  in  the  DRGs  most  likely 
to  receive  postacute  care  leave  the  acute 
care  hospital  before  the  geometric  mean 
length  of  stay,  minus  one  day,  and 
would  therefore  receive  payment  imder 
the  per  diem  methodology  (59  FR 
45365). 

Comment:  Several  commenters  noted 
that  our  current  payment  methodologies 
are  predominately  fee-for-service,  and 
that  this  method  of  paying  for  health 
care  will  become  much  less  prevalent  in 
the  near  future.  These  commenters 


suggested  that  imder  a  Medicare 
capitated  payment  methodology  many 
of  the  issues  with  which  we  are 
concerned  will  resolve  themselves. 

Response:  We  agree  that  issues 
pertaining  to  properly  allocating 
payments  among  service  providers  is 
significantly  a  fimction  of  our  fee-for- 
service  payment  systems,  which  are 
largely  required  by  the  Medicare  law. 
Neve^eless,  given  the  amount  of 
money  currently  paid  through  our  fee- 
for-service  systems,  and  the  projections 
fi'om  the  Office  of  the  Actuary  regarding 
the  Medicare  Trust  Fimd,  the  need  to 
address  this  issue  is  pressing.  Therefore, 
given  the  uncertainty  about  major 
legislative  changes  to  our  payment 
systems,  we  intend  to  pursue  a  solution 
that  can  be  implemented  relatively 
soon. 

Comment:  In  response  to  our  request, 
we  received  numerous  suggestions  for 
alternative  approaches  to  address  the 
evolving  integration  of  the  various 
phases  of  a  patient’s  care  across 
difierent  provider  settings.  In  the 
timeframe  we  are  under  to  publish  this 
final  rule,  we  cannot  appropriately 
analyze  and  respond  to  all  of  them. 
Additional  comments  we  received 
included  the  following: 

•  There  is  no  current  infrastructure  to 
accommodate  a  bimdled  payment 
system  for  acute  and  postacute  care. 

•  HCFA  should  rely  on  the  utilization 
review  process  to  identify  individual 
abusive  providers  and  deal  with  them 
on  an  individual  basis. 

•  HCFA  should  pursue  its  stated 
intention  to  better  understand  the 
clinical  capabilities  of  various  postacute 
settings. 

•  All  types  of  providers  of  inpatient 
rehabilitation  services  should  be  under 
the  same  payment  system  (the 
Functional  Related  Groups  concept  was 
suggested). 

•  Hospital  outpatient  services  should 
be  included  in  the  analysis  of  postacute 
care. 

•  HCFA  should  establish  a 
commission  to  consider  both  the 
financial  and  clinical  aspects  of 
postacute  care. 

•  A  new  discharge  status  code  should 
be  established  for  patients  transferred 
for  subacute,  rather  than  postacute,  care. 

A  number  of  revisions  to  SNF 
payment  policy  were  also 
recommended,  including  a  more 
stringent  review  of  cost  limit  exception 
requests,  a  cap  on  exceptions  based  on 
like  providers,  elimination  of  the  3-day 
hospital  stay  requirement  for  Medicare 
SNF  coverage,  permitting  providers  to 
establish  multiple  distinct  parts,  and 
applying  the  hospital-based  routine  cost 
limits  to  freestanding  SNFs. 


Response:  As  noted  above,  we 
appreciate  the  many  suggestions  we 
received  and  will  take  each  into 
consideration  as  we  pursue  our  options. 
In  addition,  we  anticipate  that  we  will 
continue  to  work  with  the  hospital 
industry  as  we  proceed  in  our  efforts  to 
address  this  problem. 

B.  Physician  Attestation  (Section 
412.46) 

Under  current  Medicare  regulations  at 
§  412.46(a),  physicians  are  required  to 
sign  an  attestation  statement  for  each 
hospital  discharge  before  the  claim  can 
be  submitted  to  &e  intermediary  for 
payment.  With  this  attestation,  the 
physician  is  certifying  the  accuracy  of 
the  principal  and  secondary  diagnoses 
and  the  major  procedures  p>erformed  for 
each  patient  during  the  inpatient  stay. 
Because  this  information  dictates  which 
DRG  is  assigned  to  a  case,  it  is  extremely 
important  that  it  be  correct  so  that 
proper  Medicare  payment  can  be  made. 

Tne  attestation  statement  the 
physicians  sign  reads  as  follows: 

I  certify  that  the  narrative  descriptions  of 
the  principal  and  secondary  diagnoses  and 
the  major  procedures  performed  are  accurate 
and  complete  to  the  best  of  my  knowledge. 

(§  412.46(a).) 

Although  a  hospital  official  is  required 
to  certify  on  each  Medicare  claim  form 
that  all  the  data  are  correct,  when  the 
prospective  payment  system  was  first 
implemented,  we  believed  that  we 
needed  a  clear  statement  for  each  claim 
concerning  the  validity  of  that  data.  At 
the  time,  we  believed  that  the  physician 
was  in  the  best  position  to  attest  to  the 
information. 

The  hospital  must  also  have  on  file  a 
signed  and  dated  acknowledgement 
from  the  attending  physician  that  the 
physician  has  received  the  following 
notice: 

Notice  to  Physicians:  Medicare  payment  to 
hospitals  is  based  in  part  on  each  patient’s 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patients, 
as  attested  to  by  the  patient’s  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment, 
or  civil  penalty  under  applicable  Federal 
laws.  (§  412.46(c)(1).) 

We  implemented  these  requirements  to 
ensure  a  means  of  holding  hospitals  and 
physicians  accoimtable  for  the 
information  they  submit  on  the 
Medicare  claims  form.  At  the  time,  we 
believed  that  these  statements  were 
valuable  tools  for  ensuring  the  validity 
of  DRG  claims. 

Over  the  years,  we  have  received 
many  complaints  from  both  hospitals 


45808  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


and  physicians  concerning  the 
administrative  burden  of  completing  the 
attestation  and  acknowledgement 
statements.  In  a  final  rule  with  comment 
period  published  in  the  Federal 
Register  on  March  9, 1994  (59  FR 
11003),  we  revised  the  regulations  to 
require  that  a  physician  need  sign  the 
acl^owledgement  statement  only  upon 
receiving  admitting  privileges  at  a 
hospital  and  no  longer  was  required  to 
sign  the  statement  every  year. 

In  practice,  review  of  attestation 
statements  by  the  Peer  Review 
Organizations  (PROs)  as  a  part  of  DRG 
validation  review  has  resulted  in  less 
than  a  0.01  percent  denial  rate  of 
sampled  claims.  Therefore,  in  an  effort 
to  reduce  brnden,  we  are  revising  the 
regulations  to  efiminate  the  physician 
attestation  requirement. 

We  believe  that  this  will  reduce  the 
burden  on  both  physicians,  who  must 
sign  an  attestation  on  each  of  the 
approximately  11  milhon  Medicare 
inpatient  claims  a  year,  and  on 
hospitals,  which  are  responsible  for 
obtaining  the  signatures  before  they  can 
submit  completed  claims  for  payment. 

In  addition,  the  hospital  claim  form 
(UB-92),  which  must  be  signed  by  a 
hospital  representative,  contains  a 
certification  statement  that  reads  as 
follows: 

Anyone  who  misrepresents  or  falsifies 
essential  information  requested  by  this  form 
may  upon  conviction  be  subject  to  fine  and 
imprisonment  imder  Federal  or  State  law. 

Because  the  hospital  remains 
responsible  for  certifying  that  the 
hospital  claim  is  accmrate,  we  befieve 
that  we  can  hold  the  hospital 
responsible  for  the  accuracy  of  the 
diagnostic  and  procedural  information. 
We  are  revising  revise  §  412.46  by 
eliminating  paragraphs  (a),  (b),  (d),  and 
(e).  We  note  that  on  January  20, 1995, 
HCFA  notified  its  Regional  Offices  that 
the  PROs  would  no  longer  be 
responsible  for  performing  attestation 
review. 

Although  this  revision  was  not 
included  in  the  proposed  rule,  we  did 
receive  many  comments  requesting  that 
we  eliminate  the  physician  attestation 
requirement.  In  addition,  this  chemge 
was  announced  in  July  by  Vice 
President  Albert  Gore,  as  one  of  the 
Administration’s  health  care  regulatory 
reforms. 

C.  Rural  Referral  Centers  (Section 
412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act.  §  412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  speciad  treatment  imder 
the  prospective  payment  system  as  a 


rural  referral  center.  For  discharges 
occurring  before  October  1, 1994,  rural 
referral  centers  received  the  benefit  of 
payment  based  on  the  other  urban 
payment  rate  rather  than  the  rural 
payment  rate.  As  of  that  date,  the  other 
urban  and  rural  payment  rates  are  the 
same.  However,  rural  referral  centers 
continue  to  receive  special  treatment 
under  both  the  disproportionate  share 
hospital  payment  adjustment  and  the 
criteria  for  geographic  reclassification. 

One  of  the  criteria  under  which  a 
rural  hospital  may  qualify  as  a  referral 
center  is  to  have  275  or  more  beds 
available  for  use.  A  rural  hospital  that 
does  not  meet  the  bed  size  criterion  can 
qualify  as  a  rural  referral  center  if  the 
hospital  meets  two  mandatory  criteria 
(number  of  discharges  and  case-mix 
index)  and  at  least  one  of  three  optional 
criteria  (medical  staff,  source  of 
inpatients,  or  volume  of  referrals).  With 
respect  to  the  two  mandatory  criteria,  a 
hospital  may  be  classified  as  a  rural 
referral  center  if  its — 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urb£m  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  dischai^es  per  year  or,  if  fewer, 
the  median  munlrar  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year’s  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
followed  the  same  methodology  we 
used  in  the  November  24, 1986  final 
rule,  as  set  forth  in  regulations  at 
§  412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
included  all  lurban  hospitals 
nationwide,  and  the  proposed  regional 
values  were  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  vdth  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §  412.105). 

The  values  in  the  proposed  rule  were 
based  on  discharges  occurring  during 
FY  1994  (October  1, 1993  through 
September  30, 1994)  and  included  bills 
posted  to  HCFA’s  records  through 


December  1994.  Therefore,  in  addition 
to  meeting  other  criteria,  we  proposed 
that  to  qualify  for  initial  rural  referral 
center  status  or  to  meet  the  triennial 
review  standards  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1995,  a  hospital’s  case-mix  index  value 
for  FY  1994  would  have  to  be  at  least — 

•  1.3165;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §  412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 
(See  the  table  set  forth  in  the  June  2, 
1995  proposed  rule  at  60  FR  29222.) 

Based  on  the  latest  data  available  (FY 
1994  bills  received  through  June  1995), 
the  final  national  case-mix  value  is 
1.3184  and  the  median  case-mix  values 
by  region  are  set  forth  in  the  table 
below: 


Region 

Case-mix 

index 

value 

1.  New  England  (CT,  ME,  MA, 

NH.  Rl.  VT)  . 

2.  Middle  Atlantic  (PA,  NJ,  NY)  .... 
South  Atlantic  (DE,  DC,  FL, 

GA,  MD,  NC,  SC.  VA,  WV)  . 

4.  EasUNorth  Central  (IL,  IN,  Ml, 
OH,  Wl)  . 

1.2135 

1.2077 

1.3141 

1.2288 

5.  East  ^uth  Central  (AL,  KY, 
MS,  TN) . . 

1.2814 

6.  West  North  Central  (lA,  KS, 
MN,  MO,  NE,  ND,  SD) . 

1.1892 

7.  West  ^uth  Central  (AR,  LA, 
OK,  TX)  . 

1.2986 

8.  Mountain  (AZ,  CO,  ID,  Ml,  NV, 
NM,  UT,  WY)  . 

1.3630 

9.  Pacific  (AK,  CA,  HI,  OR,  WA)  .. 

1.3300 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
vdshing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital’s  FY  1994 
case-mix  index  value  in  Table  3C  in 
section  V  of  the  addendum  to  this  final 
rule.  In  keeping  with  our  policy  on 
discheirges,  these  case-mix  index  values 
are  computed  based  on  all  Medicare 
patient  discharges  subject  to  ORC-based 
payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year’s  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(d)(5)(C)(ii)  of 
the  Act,  the  national  standard  is  set  at 
5,000  discharges.  However,  we 
proposed  to  update  the  regional 
standards.  The  proposed  regional 
standards  were  based  on  discharges  for 
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urban  hospitals’  cost  reporting  periods 
that  began  during  FY  1993  (that  is, 
October  1, 1992  through  September  30, 
1993).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  proposed  that  to 
qualify  for  initial  rural  referral  center 
status  or  to  meet  the  triennial  review 
standards  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1995, 
the  number  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1994  would  have 
to  be  at  least — 

•  5,000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located.  (See  the  table  set  forth  in  the 
June  2, 1995  proposed  rule  at  60  FR 
29222.) 

Based  on  the  latest  discharge  data 
available,  the  final  median  numbers  of 
discharges  for  urban  hospitals  by  census 
regions  are  as  follows: 


Region 

No.  of 
dis¬ 
charges 

1.  New  England  (CT.  ME.  MA,  NH, 
Rl.  VT) . 

6815 

2.  Middle  Atlantic  (PA,  NJ.  NY) . 

8618 

3.  South  Atlantic  (DE,  DC.  FL,  GA, 
MD.  NC,  SC,  VA,  WV) . 

7500 

4.  East  North  Central  (IL,  IN,  Ml, 
OH,  Wl)  . 

7155 

5.  East  South  Central  (AL,  KY,  MS, 
TN)  . 

5582 

Region 

No.  of 
ds- 

charges 

6.  West  North  Central  (lA,  KS,  MN, 
MO.  NP.  ND,  sn) 

5135 

7.  West  ^uth  Central  (AR,  LA, 
OK,  TX)  . 

4464 

8.  Mountain  (AZ,  CO,  ID,  MT,  NV, 
NM,  UT,  WY)  . 

8179 

9.  Pacific  (AK,  CA,  HI,  OR,  WA)  .... 

5594 

We  reiterate  that,  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1995,  an  osteopathic  hospital’s  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1994  would 
have  to  be  at  least  3,000. 

3.  Retention  of  Referral  Center  Status 

Section  412.96(f)  states  the  general 
rule  that  each  hospital  receiving  the 
referral  center  adjustment  is  reviewed 
every  3  years  to  determine  if  the 
hospital  continues  to  meet  the  criteria 
for  referral  center  status.  To  retain  status 
as  a  referral  center,  a  hospital  must  meet 
the  criteria  for  classification  as  a  referral 
center  specified  in  §  412.96  (b)(1)  or 

(b) (2)  or  (c)  for  2  of  the  last  3  years,  or 
for  the  current  year.  A  hospital  may 
meet  any  one  of  the  three  sets  of  criteria 
for  individual  years  during  the  3-year 
period  or  the  current  year.  For  example, 
a  hospital  may  meet  the  two  mandatory 
requirements  in  §  412.96(c)(1)  (case-mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 

(c) (3)  (medical  staff)  during  the  first 
year.  During  the  second  or  third  year. 


the  hospital  may  meet  the  criteria  rmder 
§  412.96(b)(1)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the 
criteria  within  any  one  of  these  three 
sections  of  the  regulations  in  order  to 
meet  the  retention  requirement  for  a 
given  year.  That  is,  it  will  have  to  meet 
dl  of  Ae  criteria  of  §  412.96(b)(1)  or 
§  412.96(b)(2)  or  §  412.96(c).  For 
example,  if  a  hospital  meets  the  case- 
mix  index  standards  in  §  412.96(c)(1)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  §  412.96(c)(2)  in 
years  2  and  3,  it  will  not  meet  the 
retention  criteria.  All  of  the  standards 
would  have  to  be  met  in  the  same  year. 

In  accordance  with  §  412.96(f)(2l  the 
review  process  is  limited  to  the 
hospital’s  compUance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  in  effect  for  at  least  2  of  the  last 
3  years  or  if  it  meets  the  criteria  in  efiect 
for  the  current  year  (that  is,  the  criteria 
for  FY  1996  outlined  above  in  this 
section  of  the  preamble),  it  will  retain 
its  status  for  another  3  years.  We  have 
constructed  the  following  chart  and 
example  to  aid  hospitals  that  qualify  as 
referral  centers  under  the  criteria  in 
§  412.96(c)  in  projecting  whether  they 
will  retain  their  status  as  a  referral 
center. 

Under  §  412.96(f),  to  quahfy  for  a  3- 
year  extension  effective  with  cost 
reporting  periods  begiiming  in  FY  1996, 
a  hospital  must  meet  the  criteria  in 
§  412.96(c)  for  FY  1996  or  it  must  meet 
the  criteria  for  2  of  the  last  3  years  as 
follows: 


For  the  cost  reporting  period  beginning  during  FY 

Use  hospital’s 
case-mix 
index  for  FY 

Use  the  dis¬ 
charges  for 
the  hospital’s 
cost  refMrting 
period  begirv 
ning  during  FY 

Use  numerical  standards 
as  published  in  the  Fed¬ 
eral  Register  on 

1995  . 

1993 

1993 

September  1, 1994. 

1994  . 

1992 

1992 

September  1, 1993. 

1993  . 

1991 

1991 

September  1, 1992. 

Example:  A  hospital  with  a  cost 
reporting  period  beginning  July  1 
qualified  as  a  referral  center  effective 
July  1, 1993.  The  hospital  has  fewer 
than  275  beds.  Its  3-year  status  as  a 
referral  center  is  protected  through  Jime 
30, 1996  (the  end  of  its  cost  reporting 
period  beginning  July  1, 1995).  To 
determine  if  the  hospital  should  retain 
its  status  as  a  referral  center  for  an 
additional  3-year  period,  we  will  review 
its  compliance  with  the  applicable 
criteria  for  its  cost  reporting  periods 
beginning  July  1, 1993,  July  1, 1994,  and 
July  1, 1995.  The  hospital  must  meet  the 
criteria  in  effect  either  for  its  cost 


reporting  period  beginning  July  1, 1996, 
or  for  two  out  of  the  three  past  periods. 
For  example,  to  be  foimd  to  have  met 
the  criteria  at  §  412.96(c)  for  its  cost 
reporting  period  beginning  July  1, 1994, 
the  hospital’s  case-mix  index  value 
during  FY  1992  must  have  equaled  or 
exceeded  the  lower  of  the  national  or 
the  appropriate  regional  standard  as 
published  in  the  September  1, 1993 
final  rule  with  comment  period.  The 
hospital’s  total  number  of  discharges 
during  its  cost  reporting  year  beginning 
July  1, 1992,  must  have  equaled  or 
exceeded  5,000  or  the  regional  standard 


as  pubhshed  in  the  September  1, 1993 
final  rule  with  comment  period. 

For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the 
criteria  of  §  412.96(b)(l)(i)  and  (ii)  (that 
is,  rural  location  and  at  least  275  beds), 
we  will  look  at  the  number  of  beds 
shown  for  indirect  medical  education 
purposes  (as  defined  at  §  412.105(b))  on 
the  hospital’s  cost  report  for  the 
appropriate  year.  We  will  consider  only 
full  cost  reporting  periods  when 
determining  a  hospital’s  status  imder 
§412.96(b)(l)(ii).  This  definition  varies 
from  the  number  of  beds  criterion  used 
to  determine  a  hospital’s  initial  status  as 
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a  referral  center  because  we  believe  it  is 
important  for  a  hospital  to  demonstrate 
that  it  has  maintained  at  least  275  beds^ 
throughout  its  entire  cost  reporting 
period,  not  just  for  a  particular  portion 
of  the  year. 

Comment;  One  commenter  noted  that 
the  American  Osteopathic  Hospital 
Association  had  changed  its  name  to  the 
American  Osteopathic  Healthcare 
Association  and  requested  that 
§  412.96(c)(2)(B)(ii)  be  revised  to  reflect 
this  change. 

Response:  Section  412.96(c)(2)(B)(ii) 
specifies  that  a  rural  osteopathic 
hospital  that  is  recognized  by  the 
American  Osteopathic  Hospital 
Association  can  meet  the  number  of 
discharges  criterion  at  §  412.96(c)(2)  if  it 
has  at  least  3,000  discharges  for  the 
hospital’s  most  recently  completed  cost 
reporting  period.  As  requested,  we  are 
revising  §  412.96lc)(2)(B)(ii)  to  reflect 
the  organization’s  new  name.  To  qualify 
as  €m  osteopathic  hospital,  the  hospital 
must  be  recognized  by  the  American 
Osteopathic  Healthcare  Association  (or 
any  successor  organizations). 

D.  Determination  of  Number  of  Beds 
Used  in  Calculating  the  Indirect  Medical 
Education  Adjustment  (Section  412.105) 

In  the  September  1, 1994  final  rule  (59 
FR  45373),  in  an  effort  to  clarify  our 
policy,  we  amended  the  regulations  at 
§  412.105(b),  that  describe  how  to 
determine  the  number  of  beds  in  a 
hospital  for  purposes  of  the  indirect 
medical  education  adjustment.  At  that 
time,  we  added  language  to  the 
regulations  that  specifically  excludes 
“nursery”  beds  assigned  to  newborns 
“that  are  not  in  intensive  care  areas” 
fiom  the  bed  count.  This  change  was 
supposed  to  clarify  that,  with  regard  to 
infants,  only  beds  in  a  nursery  used  for 
newborns  (see  section  2815  of  the 
Provider  Reimbursement  Manual-Part  2) 
are  excluded  from  the  coimt.  As  we 
stated  in  the  May  27, 1994  proposed 
rule  (59  FR  27741),  we  made  tlWs 
revision  “to  exclude  specifically  only 
beds  assigned  to  newborns  in  the 
nursery”  (emphasis  added). 
Furtheimore,  when  we  published  the 
final  rule,  we  added  the  reference  to 
nursery  beds  directly  into  the  text  of 
§412,105(b)  “(t)o  prevent  any  future 
confusion  about  the  term  ‘newborn’  ” 
(59  FR  45374). 

Although  we  received  no  comments 
in  response  to  the  May  27, 1994 
proposed  rule  as  to  whether  beds 
occupied  by  sick  infants  in  areas  other 
than  a  neonatal  intensive  care  area  or  a 
nursery  could  be  counted,  we  continue 
to  receive  questions  on  this  issue. 
Therefore,  in  the  June  2, 1995  proposed 
rule,  we  proposed  to  revise  §  412.105(b) 


to  further  clarify  ovn  bed  coimting 
pohcy.  This  year,  rather  than 
specific^ly  identifying  intensive  care 
b^s  occupied  by  infants  as  eligible  to 
be  coxmted,  we  proposed  to  delete  that 
phrase  emd  insert  the  phrase  “beds  in 
the  healthy  newborn  nursery.”  As  we 
stated  in  the  June  2  proposed  rule,  our 
policy  is  and  has  been  &at  only  beds  in 
a  healthy,  or  regular,  baby  nursery  are 
excluded  from  the  count.  All  other  beds 
available  for  occupancy  by  a  newborn 
are  to  be  counted.  We  received  a 
number  of  comments  on  our  policy 
clarification. 

Comment:  Several  commenters 
believe  that,  rather  than  a  policy 
clarification,  the  proposed  language 
represents  a  policy  shift  in  how  we 
count  beds.  Several  of  these  conunenters 
indicated  that  the  proposed  language 
was  not  supported  within  the  construct 
of  current  regulations  and  manual 
instructions.  Specifically,  commenters 
stated  that  the  current  §  412.105(b)  and 
the  manual  instructions  at  section 
2202.7.11  of  the  Provider  Reimbursement 
Manual-Part  2  (which  defines  intensive 
care  imits)  indicate  that  the  only  beds 
assigned  to  infants  that  are  to  be 
coimted  eire  those  in  a  neonatal 
intensive  care  unit. 

Response:  This  change  to  the 
regulation  language  does  not  represent  a 
policy  shift.  While  the  manual  section 
referenced  by  the  commenters  does 
distinguish  explicitly  between  neonatal 
intensive  care  units  and  a  regular  well- 
baby  imit,  this  distinction  clearly  is  not 
exhaustive  of  all  of  the  possibilities  for 
counting  beds  assigned  to  infants.  In 
fact,  the  same  manual  section  goes  on  to 
indicate  that  subintensive  care  type 
units,  that  is,  those  not  meeting  the 
criteria  for  intensive  care  units,  are 
considered  as  general  routine  care  areas. 
Although  this  discussion  does  not 
specifically  mention  neonatal 
subintensive  care  units,  we  believe  it  is 
applicable  for  these  imits  as  well. 

In  addition,  section  2815  of  the 
Provider  Reimbursement  Manual-Part  2 
has  long  included  a  definition  of 
newborn  inpatient  days  that  indicates 
that  our  policy  for  including  inpatient 
days  attributable  to  sick  infants  is  not 
restricted  to  the  neonatal  intensive  care 
unit  in  describing  the  days  that  are  to  be 
included  in  the  completion  of 
Worksheet  D-1  of  the  Provider  Cost 
Reporting  Form  2552. 

“Newborn  inpatient  days  are  the  days  that 
an  infant  occupies  a  newborn  bed  in  the 
nursery.  Include  (as  inpatient  days]  an  infent 
remaining  in  the  hospital  after  the  mother  is 
discharged  who  does  not  occupy  a  newborn 
bed  in  the  nursery,  an  infant  delivered 
outside  the  hospital  and  later  admitted  to  the 
hospital  but  not  occupying  a  newborn  bed  in 


the  nursery,  or  an  infant  admitted  or 
transferred  out  of  the  nurserj'  for  an  illness 
in  inpatient  days.  Also,  include  an  infant 
bom  in  and  remaining  in  the  hospital  and 
occupying  a  newborn  bed  in  the  nursery  after 
the  mother  is  discharged  in  newborn 
inpatient  days.” 

Total  inpatient  days  reported  on  that 
form  exclude  those  days  applicable  to 
newborn  days.  However,  as  clearly 
stated,  days  of  care  for  newborns 
outside  the  nursery  are  not  considered 
to  be  newborn  days. 

We  believe  this  decades-old  manual 
instruction  (in  place  since  1975) 
supports  our  position  that  all  references 
to  the  exclusion  of  the  costs,  days,  or 
beds  of  nursery  imits  refer  only  to  the 
regular,  healthy  baby  nursery,  and  that 
the  proposed  language  represents  a 
clarification  rather  than  a  shift  in  policy. 
We  recognize  that  some  of  these 
references  may  not  have  been  as  precise 
as  they  could  have  been  when  they  refer 
only  to  “newborn  beds”  or  “nursery 
beds,”  and  this  imprecision 
occasionally  has  led  to  confusion  both 
within  and  outside  the  agency. 

However,  where  the  instructions  are 
specific,  these  terms  are  sufficiently 
well-defined  so  that  they  can  reasonably 
be  interpreted  to  refer  only  to  a  regular, 
healthy  baby  nursery. 

Comment;  Commenters  suggested  that 
past  practice  on  the  part  of  Medicare’s 
fiscal  intermediaries  with  regard  to 
counting  these  beds  has  been 
inconsistent.  That  is,  sonie 
intermediaries  have  allowed  hospitals  to 
exclude  only  those  days  that  a  newborn 
is  in  the  nursery,  while  other 
intermediaries  have  allowed  hospitals  to 
exclude  emy  day  a  newborn  is  not  in  a 
certified-intensive  care  unit.  Therefore, 
the  commenters  believe  it  would  be 
improper  to  begin  to  exclude  them  now. 
Commenters  questioned  whether  we 
would  require  intermediaries  to  adjust 
unsettled  past  cost  reports  where  these 
beds  were  excluded  incorrectly.  It  was 
suggested  that  doing  so  would 
constitute  retroactive  rulemaking. 

Response:  We  recognize  that  there 
have  been  inconsistencies  in  the 
application  of  this  policy.  We  believe 
this  has  stemmed  from  the  absence  of  a 
specific  provision  in  the  instructions  on 
the  treatment  of  subintensive/ 
intermediate  care  beds,  which  this 
clarification  should  remedy.  In  light  of 
these  previous  inconsistencies,  we 
expect  that  all  fiscal  intermediaries  that 
have  not  been  correctly  counting 
newborn  beds  consistent  with  our 
policy,  as  clarified  in  this  final  rule, 
must  ensure  that  they  revise  their 
practices  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1995.  We  expect  that  those  fiscal 
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intermediaries  that  have  been  appl3ring 
our  policy  appropriately  will  continue 
that  practice. 

Comment:  Several  commenters 
questioned  whether  the  costs  ot  these 
neonatal  intermediate  units  were 
included  in  the  calculation  of  the 
prospective  payment  system 
standardized  amoimts.  They  stated  that 
unless  we  could  demonstrate  that  the 
costs  of  these  units  were  included  in  the 
base  year  used  to  calculate  the 
standardized  eunoimts,  there  is  no  basis 
for  coimting  these  beds  when 
determining  the  resident-to-bed  ratio. 

Response:  As  indicated  above  in  a 
previous  response  to  comment,  our 
policy  to  include  the  days,  costs,  and 
beds  of  these  units  predates  the 
prospective  payment  system,  as  well  as 
the  base  year  (1981)  that  was  used  to  set 
the  standardized  payment  amounts. 
Consequently,  we  disagree  that  we 
should  be  prohibited  from  clarifying 
this  policy  due  to  apparent 
inconsistencies  in  its  implementation. 

Comment:  Additional  comments 
related  specifically  to  how  we 
differentiate  between  healthy  baby 
nursery  beds  and  special  care  beds. 
Commenters  requested  guidance  on  the 
status  of  those  beds  that  are  occasionally 
used  to  treat  less  healthy  newborns,  but 
that  are  actually  located  within  a 
regular,  healthy  baby  nursery.  The 
commenters  noted  that  currently  there 
is  no  cleeir  definition  in  the  regulations 
or  manual  instructions  that  could  be 
used  to  identify  an  intermediate  level  of 
special  care  between  a  healthy,  or 
regular,  nursery  and  a  neonatal 
intensive  care  imit.  Finally,  one 
commenter  suggested  that  we  consider 
licensure  criteria  for  distinguishing 
between  treatment  imits. 

Response:  Ovu:  bed  coimting  policy 
essentially  is  determined  by  our  policies 
for  including  or  excluding  costs  and 
days  from  the  calculation  of  Medicare 
costs  on  the  cost  report.  These  policies 
have  consistently  followed  the  general 
principle  that  we  do  not  attribute  costs 
or  days  to  individual  beds,  but  rather  to 
units  or  departments.  Therefore, 
individual  beds  that  are  occasionally 
used  to  treat  less  healthy  infants,  but 
that  are  located  within  a  regular,  healthy 
baby  nursery,  continue  to  be  treated  as 
pent  of  the  unit  in  which  they  are 
located,  that  is,  as  part  of  the  healthy 
baby  nursery.  In  considering  whether 
the  beds  used  to  treat  sick  infants 
constitute  an  intermediate  neonatal  care 
unit,  one  must  consider  the  cost  center 
concept.  Section  2302.8  of  the  Provider 
Reimbursement  Manual-Part  2  describes 
a  cost  center  “as  an  organizational  unit, 
generally  a  department  or  its  subimit, 
having  a  common  functional  piupose 


for  which  direct  and  indirect  costs  are 
acciunulated  *  *  A  regular,  healthy 
baby  nursery  serves  as  a  custodian  of 
healthy  infants,  whereas  the 
intermediate  or  subintensive  neonatal 
care  unit  provides  medical  care  to  sick 
infants  with  very  different  types  of  costs 
being  incurred.  Therefore,  the 
appropriate  cost  center  with  which  to 
count  the  beds  of  an  intermediate 
neonatal  care  unit  is  the  Adults  and 
Pediatrics  cost  center. 

While  there  is  a  great  dhal  of  variation 
in  the  types  of  imits  that  exist  to  care 
for  infants,  the  Medicare  fiscal 
intermediaries  have  been  required  for 
some  time  to  distinguish  between 
nurseries  and  intermediate  units  for  cost 
reporting  purposes. 

Also,  concerning  the  suggestion  that 
we  rely  on  licensure  designations  to 
differentiate  between  units,  we  do  not 
believe  this  would  be  a  feasible 
alternative  due  to  variations  in  licensing 
criteria  across  the  country. 

Comment:  A  representative  of  a  group 
of  Medicare’s  fiscal  intermediaries 
requested  that  we  retain  the  language  in 
§  412.105(b)  specifically  including 
neonatal  intensive  care  beds  in  the  bed 
count.  This  commenter  also  pointed  out 
that  what  we  refer  to  as  beds  eire  often 
referred  to  instead  as  bassinets,  and  that 
we  should  include  both  phrsises  in  the 
regulations.  Finally,  we  were  asked  to 
clarify  om  policy  regarding  the  counting 
of  beds  or  bassinets  kept  in  the  mother’s 
room,  for  example,  in  an  alternative 
birthing  center. 

Response:  We  proposed  deleting  the 
reference  to  the  inclusion  of  neonatal 
intensive  care  unit  beds  from  the 
regulations  because  we  believe  that 
reference  led  to  confusion  concerning 
the  beds  excluded  from  the  hospital  bed 
count.  We  continue  to  believe  that  the 
proposed  wording,  combined  with  the 
policy  clarification  published  in  last 
year’s  proposed  and  final  rules, 
sufficiently  defines  our  intentions  as  to 
which  beds  are  to  be  excluded.  We  agree 
that  “bassinets’’  should  be  included  in 
the  definition  for  determination  of  the 
number  of  beds.  Therefore,  we  are 
revising  §  412.105(b)  accordingly. 

With  regard  to  beds  placed  in  the 
mother’s  room  rather  than  in  a  healthy 
baby  nursery,  these  beds  or  bassinets  are 
not  counted  in  addition  to  the  mother’s 
bed  already  present  in  that  room.  We  do 
not  beUeve,  however,  that  it  is  necessary 
at  this  time  to  add  a  reference  to  this 
issue  in  §  412.105.  Nevertheless,  we  will 
continue  to  evaluate  the  pohcy 
imphcations  of  these  arrangements  in 
the  future. 


E.  Disproportionate  Share  Adjustment 
(Section  412.106) 

Section  1886(d)(5)(F)  of  the  Act 
provides  for  additional  payments  for 
hospitals  that  serve  a  disproportionate 
share  of  low  income  patients.  A 
hospital’s  disproportionate  share 
adjustment  is  determined  by  calculating 
two  patient  percentages  (Medicare  Part 
A/Supplemental  Security  Income  (SSI) 
covered  days  to  total  Medicare  covered 
days,  and  Medicaid  but  not  Medicare 
Part  A  covered  days  to  total  inpatient 
hospital  days),  adding  them  together, 
and  comparing  that  total  percentage  to 
the  hospital’s  qualifying  criteria.  These 
calculations  are  done  by  HCFA  and  the 
fiscal  intermediary  on  a  Federal  fiscal 
year  basis.  However,  §  412.106(b)(3) 
currently  states  that  if  a  hospital  prefers 
that  HCFA  use  its  cost  reporting  period 
instead  of  the  Federal  fiscal  year,  it  must 
furnish  to  its  intermedieiry,  in  machine- 
readable  format  as  prescribed  by  HCFA, 
data  on  its  Medicare  Part  A  patients  for 
its  cost  reporting  period.  These  data  take 
the  place  of  the  Federal  fiscal  year 
MedPAR  file  data  in  obtaining  the 
Medicare  Part  A/SSI  percentage.  To 
ensure  that  the  Sospital  is  reporting 
actual  Medicare  Part  A  patient  days,  wc 
match  the  hospital’s  data  to  the  HCFA 
MedPAR  data.  In  addition,  we  have 
required  that  a  hospital  accept  the 
recalculated  percentage,  even  if  it  is 
lower  than  the  Feder^  fiscal  year 
percentage. 

In  the  last  few  years,  this  process  has 
proven  to  be  imsatisfactory  for  several 
reasons.  First,  it  is  an  administrative 
burden  for  the  hospital  to  prepare  a  tape 
that  includes  all  its  Medicare  Part  A 
inpatient  days.  In  addition,  the 
hospital’s  tape  data  have  seldom  exactly 
matched  the  MedPAR  data.  In  that  case, 
we  can  use  only  the  data  that  match. 
Finally,  and  probably  often  due  to  this 
second  problem,  the  resulting 
disproportionate  patient  percentages  are 
invariably  lower  ^an  the  original  HCFA 
determined  percentage.  We  proposed  to 
alleviate  these  problems  by  continuing 
to  provide  hospitals  an  alternative  to 
base  their  percentage  on  their  cost 
reporting  year,  but  relieving  them  of  the 
tape  requirement. 

Therefore,  we  proposed  that  if  a 
hospital  wishes  a  recalculation  based  on 
its  cost  reporting  period,  the  hospital 
would  notify  HCFA  in  writing  of  its 
request  that  the  Medicare  Part  A/SSI 
percentage  be  calculated  based  on  its 
own  cost  reporting  year.  The  hospital 
would  be  required  to  provide  HCFA 
with  its  name,  provider  niunber,  and 
cost  report  period  end  date.  HCFA,  in 
turn,  would  use  all  MedPAR  records  for 
that  hospital  from  the  requested  time 
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period,  as  opposed  to  only  those  records 
that  matched  between  the  MedPAR  file 
and  the  hospital’s  tape  data.  This  should 
provide  hospitals  with  more  appropriate 
Medicare  Part  A/SSI  percentages. 

In  addition,  we  proposed  to  process 
these  requests  on  a  quarterly  basis. 
Processing  these  individual  requests  for 
recalculation  on  a  flow  basis  has 
become  an  administrative  burden  on  the 
available  HCFA  computer  processing 
resoiirces.  Therefore,  we  believe  it  is 
necessary  to  batch  these  requests  and 
run  the  MedPAR  data  on  a  set  schedule. 
This  will  be  much  more  efficient  and 
predictable. 

Accordingly,  we  proposed  to  revise 
§  412.106(b)(3)  to  provide  that  HCFA 
will  accept  a  hospital’s  written  request, 
transmitted  through  its  fiscal 
intermediary,  for  a  recalculation  of  its 
Medicare  Part  A/SSI  percentage  based 
on  its  cost  reporting  period.  The  written 
request  should  include  the  hospital’s 
name,  provider  niunber,  and  cost  report 
period  end  date.  We  would  perform  a 
recalculation  only  once  per  hospital  per 
cost  report  period,  and  the  resulting 
percentage  becomes  the  hospital’s 
official  Medicare  Part  A/SSI  percentage 
for  that  period.  • 

Comment:  We  received  three 
comments,  all  of  which  supported  our 
proposal  to  use  the  MedPAR  file  data  to 
recalculate  Medicare  Part  A/SSI 
percentages  rather  than  continuing  the 
requirement  that  hospitals  submit  a  tape 
of  their  Medicare  Peirt  A  data  based  on 
their  cost  reporting  periods.  However, 
one  commenter  was  concerned  that 
HCFA  provide  an  opportunity  for 
hospitals  to  verify  the  data,  and  another 
commenter  requested  that  we  add  a 
provision  that  would  hold  a  hospital 
harmless  if  the  Medicare  Part  A/SSI 
percentages  decreased  when  this 
alternative  was  requested.  The  latter 
commenter  suggested  that  a  hospital 
afiected  by  the  “hold  harmless” 
provision  he  subject  to  a  processing  fee 
for  the  unused  cost  reporting  period. 

Response:  Since  there  was  no 
opposition  to  the  proposed  change,  we 
are  adopting  it  in  this  final  rule.  Because 
the  SSI  data  used  in  the  calculation  are 
protected  by  the  Privacy  Act,  we  cannot 
provide  an  opportunity  for  hospitals  to 
verify  these  data.  The  data  that  the 
Social  Security  Administration  (SSA) 
uses  to  determine  the  Medicare  Part  A/ 
SSI  percentage  are  not  released  to  HCFA 
and  therefore  we  are  unable  to  produce 
these  data  for  hospitals.  We  must  accept 
the  data  that  are  officially  collected  and 
compiled  by  the  SSA  on  a  monthly 
basis.  The  SSA  is  responsible  for 
administering  the  SSI  program  and 
keeps  track,  on  a  monthly  basis,  of  those 
individuals  who  receive  SSI  benefits. 


Concerning  the  request  for  a  “hold 
harmless”  provision,  it  has  been  our 
consistent  policy  that  a  hospital  that 
requests  a  recalculation  of  its  Medicare 
Part  A/SSI  percentage  based  on  its  cost 
reporting  period  must  accept  the  result 
of  that  calculation  in  place  of  the 
Federal  fiscal  year  calculation.  We 
believe  that  this  policy  prevents 
hospitals  from  taking  advantage  of  the 
opportimity  to  request  this  procedure 
merely  so  Aat  they  can  choose  the 
higher  percentage.  Ideally,  a  hospital 
will  request  a  recalculation  only  if  it  has 
not  qualified  for  a  disproportionate 
share  adjustment  but  believes  it  is  close 
to  qualifying. 

F.  Essential  Access  Community 
Hospitals  (EACHs)  and  Rural  Primary 
Care  Hospitals  (RPCHs)  (Sections 
412.109,  413.70,  424.15,  485.603, 
485.606,  485.614,  485.620,  and  485.639, 
485.645) 

On  May  26, 1993,  we  published  a 
final  rule  to  implement  the  EACH 
program  (58  FR  30630).  The  rule  set 
forth  the  requirements  for  designating 
certain  hospitals  as  EACHs  or  RPCHs. 
the  conditions  that  an  RPCH  must  meet 
to  participate  in  Medicare,  and  the  rules 
for  Medicare  payment  for  services 
furnished  by  EACHs  and  RPCHs.  The 
final  rule  implemented  section  1820  of 
the  Act,  as  added  by  sections  6003(g) 
and  6116(b)(2)  of  Public  Law  101-239 
and  revised  by  section  4008(d)  of  Public 
Law  101-508.  The  amendments  were' 
intended  to  promote  regionalization  of 
rural  health  services  in  grant  States, 
improve  access  to  hospital  and  other 
health  serviced  for  rural  residents,  and 
enhance  the  provision  of  emergency  and 
other  transportation  services  related  to 
health  care. 

Section  102  of  the  Social  Security  Act 
Amendments  of  1994,  Public  Law  103- 
432  (SSAA  ’94),  made  significant 
changes  in  the  provisions  of  the 
Medicare  law  governing  the  EACH/ 
RPCH  program.  To  implement  these 
changes,  we  proposed  to  revise  the 
regulations  as  follows: 

1.  Designation  of  Urban  Hospitals  as 
EACHs  (Section  412.109) 

Section  1820(e)  of  the  Act  previously 
provided  that  only  rural  facilities  could 
be  designated  as  EACHs,  and  all  EACHs 
were  to  be  paid  as  sole  commimity 
hospitals  (SCHs).  Section  102(b)(1)  of 
SSAA  ’94  revised  section  1820(e)  of  the 
Act  to  allow  hospitals  located  in  vnban 
areas  to  be  designated  as  EACHs  if  they 
have  entered  into  network  agreements 
with  RPCHs  and  meet  other  applicable 
requirements.  As  EACHs,  these  urban 
facilities  may  qualify  for  EACH  grants. 
However,  they  are  not  eligible  for  the 


special  payment  methodology  afforded 
rural  EACHs.  For  pa3nnent  purposes, 
rural  EACHs  are  treated  as  sole 
community  hospitals  (SCH).  Section 
1886(d)(5)(D)  of  the  Act  was  amended  to 
clarify  that  only  hospitals  designated  as 
EACHs  and  located  in  rural  areas  are 
treated  as  SCHs  for  payment  purposes. 
Urban  EACHs  will  therefore  continue  to 
be  paid  at  the  applicable  urban  rates. 

'To  implement  this  provision,  we 
proposed  to  revise  §  412.109  to  remove 
the  current  rural  location  requirement 
for  EACH  designation,  and  to  provide 
that  payment  as  an  SCH  is  limited  to 
EACHs  in  rural  areas.  As  explained 
below,  we  also  proposed  to  revise  that 
section  to  allow  a  State  that  has  received 
an  EACH  grant  to  designate  an 
otherwise  qualified  hospital  in  an 
adjoining  State  as  an  EACH. 

In  conjunction  with  this  change,  we 
proposed  to  make  a  technical  correction 
to  a  reference  in  §  485.603. 

We  received  no  comments  in  response 
to  these  proposals,  and  are,  therefore, 
adopting  them  as  proposed. 

2.  Designation  of  EACHs  and  RPCHs  in 
States  Adjoining  Gremt  States  (Sections 
412.109  and  485.606) 

Section  1820(c)  of  the  Act  previously 
provided  that  hospitals  could  be 
designated  as  EACHs  only  if  they  were 
located  in  States  receiving  EACH  grants. 
Section  1820(i)(2)  of  the  Act  did 
authorize  designation  of  RPCHs  outside 
the  grant  States;  however,  the  number  of 
facilities  designated  imder  this  authority 
was  limited  to  15  nationally,  and  only 
the  Secretary,  not  individual  grant 
States,  could  make  the  designation. 
Section  1820(i)(2)  of  the  Act  further 
requires  the  .Secretary,  in  making  the 
special  designations,  to  give  preference 
to  facilities  diat  have  entered  into 
network  agreements  with  other  facihties 
in  grant  States,  thus  indicating  a  strong 
preference  for  designation  of  RPCHs  in 
States  adjoining  grant  States.  Section 
102(h)(2)  of  SSAA  ’94  amended  section 
1820  of  &e  Act  to  authorize  the 
individual  grant  States  to  make 
designations  of  both  EACHs  and  RPCHs 
in  adjoining  States,  if  the  facilities  so 
designated  are  otherwise  qualified  and 
have  entered  into  network  agreements 
with  EACHs  or  RPCHs  in  the  grant 
State.  'The  legislation  does  not  limit  the  . 
nvunber  of  such  designations.  To 
implement  this  change,  we  proposed  to 
revise  §§  412.109  and  485.606  to  permit 
these  new  designations  of  EACHs  and 
RPCHs  by  adjacent  States  that  have 
received  grants.  We  proposed  that 
hospitals  designated  in  this  way  will  be 
required  to  meet  other  applicable 
requirements,  and  we  plan  to  make  such 
designations  subject  to  review  and 
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approval  by  the  HCFA  regional  offices 
on  the  same  basis  as  designations  of 
facilities  in  the  grant  State.  That  is,  the 
designation  will  not  result  in 
recognition  of  a  facility  as  an  EACH  or 
RPCH  for  Medicare  or  Medicaid 
pmposes  imtil  HCFA  has  determined 
that  the  requirements  are  met. 

We  received  no  comments  in  response 
to  these  proposals,  and  are,  therefore, 
adopting  them  as  proposed. 

3.  Designation  of  EACHs  and  RPCHs  by 
States  That  Have  Received  Grants 
(Sections  412.109  and  485.606) 

Section  1820(a)(1)  of  the  Act 
estabUshes  a  program  under  which  the 
Secretary  makes  grants  available  to  not 
more  th^  seven  States  to  carry  out 
certain  activities,  including  designating 
hospitals  or  facilities  in  the  State  as 
either  an  EACH  or  an  RPCH.  Because 
there  is  no  assurance  that  funding  of 
this  grant  program  will  continue,  some 
or  all  of  the  seven  States  may  not 
receive  grants  imder  section  1820(a)(1) 
of  the  Act  in  the  future.  Since  States 
may  not  continue  to  “receive”  grants, 
we  proposed  to  revise  the  regulations 
pertaining  to  EACHs  and  RPCHs  hy 
replacing  references  to  “States  receiving 
grants”  with  references  to  “States  that 
have  received  grants”  or  “a  State  that 
has  received  a  grant,”  as  appropriate. 
Specifically,  we  proposed  to  revise  the 
designation  of  EACHs  and  RPCHs  under 
current  §  412.109(b)  and  (c),  and 
§  485.606,  respectively,  to  include  these 
revised  references.  Should  the  grant 
program  expire,  these  proposed 
revisions  would  prevent  any  uncertainty 
that  may  arise  as  to  the  status  of 
designations  made  by  States  that  have 
received  grants. 

We  received  no  comments  in  response 
to  these  proposals,  and  are,  therefore, 
adopting  them  as  proposed. 

4.  Change  in  Payment  for  Outpatient 
RPCH  Services  (Section  413.70) 

Previously,  section  1834(g)  of  the  Act 
provided  that  payments  to  RPCHs  for 
outpatient  services  under  the  cost-based 
facility  fee  plus  professional  cheuges 
method  were  to  be  determined  under 
section  1833(a)(2)(B)  of  the  Act.  That 
section  states  that  payment  is  to  be 
made  at  the  lesser  of  the  reasonable  cost 
of  the  services  or  the  customary  charges 
for  the  services.  (This  is  commonly 
referred  to  as  “LCC,”  that  is,  the  lesser 
of  costs  or  charges.)  Cvirrent  regulations 
at  §413.70(b)(2)(i)  require  that  payment 
to  RPCHs  under  the  cost-based  facility 
fee  plus  professional  services  be  made 
in  accordance  with  the  LCC  principle. 
This  principle  is  set  forth  imder 
§413.13. 


Section  102(e)(2)  of  SSAA  ’94 
amended  section  1834(g)(1)  of  the  Act  to 
provide  that  payment  for  outpatient 
RPCH  services  under  the  cost-based 
facility  fee  plus  professional  charges 
method  are  to  be  determined  without 
regard  to  the  amount  of  the  customary 
charge.  To  implement  this  change,  we 
proposed  to  amend  §  413.70(b)(2)(i)  to 
provide  that  for  payment  for  RPCH 
outpatient  services  made  under  the  cost- 
based  RPCH  payment  plus  professional 
services  method,  the  principle  of  the 
lesser  of  costs  or  charges  does  not  apply. 

We  received  no  comments  in  response 
to  these  proposals,  and  are,  therefore, 
adopting  them  as  proposed. 

5.  Content  of  Required  Physician 
Certification  (Section  424.15) 

Section  1814(a)(8)  of  the  Act 
previously  provided  that  Medicare  Part 
A  could  pay  for  inpatient  RPCH  services 
only  if  a  physician  certified  that  the 
services  were  required  to  be  furnished 
immediately  on  a  temporary,  inpatient 
basis.  Section  102(a)(3)  of  SSAA  ’94 
deleted  this  requirement  and  provided 
instead  that  Medicare  Part  A  will  pay 
for  the  inpatient  RPCH  services  only  if 
a  physiciim  certifies  that  the  individual 
may  reasonably  be  expected  to  be 
discharged  or  transferred  to  a  hospital 
within  72  hours  after  admission  to  the 
RPCH.  We  proposed  to  revise  §  424.15 
to  reflect  the  new  requirement. 

We  received  no  comments  in  response 
to  this  proposal,  and  are,  therefore, 
adopting  it  as  proposed. 

6.  Length-of-Stay  Requirement  for 
RPCHs  (Sections  485.614  and  485.620) 

Section  1820(f)(1)(F)  of  the  Act 
previously  allowed  all  RPCHs  to  keep 
inpatients  no  longer  than  72  hours 
before  discharging  them  or  transferring 
them  to  a  full-service  hospital,  unless 
discharge  or  transfer  was  precluded  by 
inclement  weather  or  other  emergency 
conditions.  Section  102(a)(1)  of  SSAA 
’94  removed  the  per-stay  fimitation  and 
substituted  for  it  a  provision  under 
which  the  Secretary  may  terminate  the 
designation  of  a  faciUty  as  an  RPCH  if 
the  Secretary  finds  that  the  average 
length  of  stay  in  the  preceding  year 
exceeded  72  hours.  The  provision 
further  states  that  periods  of  stay  in 
excess  of  72  hours  that  occurred  because 
discharge  or  transfer  were  precluded  by 
inclement  weather  or  other  emergency 
conditions  are  not  to  be  taken  into 
account  in  computing  a  facility’s 
average  length  of  stay  for  this  purpose. 

To  implement  this  change,  we 
proposed  to  revise  §§  485.614  and 
485.620  to  delete  the  current  per-stay 
limitation,  and  to  replace  it  with  a 
requirement  for  a  facility-wide  average 


length  of  stay  that  does  not  exceed  72 
hours,  excluding  parts  of  stays  in  excess 
of  72  hours  that  occurred  bemuse  of 
inclement  weather  or  other  emergencies. 
In  the  case  of  a  currently  participating 
RPCH,  termination  of  the  RPCH 
designation  can  be  made  effective  only 
by  ending  Medicare  participation. 
TTierefore,  we  proposed  to  revise 
§  489.53  to  authorize  termination  of  the 
provider  agreement  of  an  RPCH  if  HCFA 
finds  that  it  does  not  maintain  the 
required  average  length  of  stay. 

We  received  no  comments  in  response 
to  these  proposals,  and  are,  therefore, 
adopting  them  as  proposed. 

7.  Restriction  on  Scope  of  Surgical 
Services  to  RPCH  Inpatients  (Section 
485.614  and  new  Se^on  485.639) 

Before  the  Social  Security  Act 
Amendments  of  1994  were  enacted, 
there  were  no  explicit  restrictions  on  the 
type  or  extent  of  surgical  activity  that 
could  be  performed  in  a  RPCH.  These 
facilities  and  their  practitioners  were, 
however,  required  to  conform  to 
applicable  State  licensure  and  scope  of 
practice  laws.  Section  102(a)(1)  of  SSAA 
’94  added  an  explicit  restriction  on 
siugical  activity  by  RPCHs.  Specifically, 
a  State  may  not  designate  a  facility  as 
an  RPCH  if  the  facility  provides 
inpatient  hospital  services  consisting  of 
surgery  or  any  other  service  requiring 
the  use  of  general  anesthesia  (other  than 
surgical  procedures  specified  by  the 
Secretary  under  section  1833(i)(l)(A)  of 
the  Act),  unless  the  attending  physician 
certifies  that  the  risk  associated  with 
transferring  the  patient  to  a  hospital  for 
such  services  outweighs  the  benefits  of 
transferring  the  patient  to  a  hospital  for 
such  services.  The  procedures  specified 
by  the  Secretary  under  section 
1833(i)(l)(A)  of  the  Act  are  those  that 
are  performed  on  an  inpatient  basis  in 
a  hospital  but  which  also  can  be 
performed  safely  on  an  ambulatory  basis 
in  an  ambulatory  surgical  center  (ASC) 
or  in  a  hospital  outpatient  department. 
Implementing  regulations  for  section 
1833(i)(l)(A)  of  the  Act  are  set  forth  at 
§  416.65.  HCFA  also  publishes  a  Ust  of 
covered  surgical  procedures  in 
Addendum  A  to  Part  3  of  the  Medicare 
Carriers  Manual. 

To  implement  this  change,  we 
proposed  to  revise  §  485.614  to  reflect 
the  new  statutory  provision.  We  note 
that  the  law  still  does  not  limit  the 
scope  of  surgical  procedures  that  can  be 
performed  for  RPCH  outpatients,  and 
that  both  hospitals  and  ASCs,  the  other 
two  facilities  in  which  ASC  procedimis 
can  be  performed,  are  subject  to  specific 
health  and  safety  rules  on 
administration  of  anesthesia  and 
performance  of  the  surgery.  To  ensure 
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adequate  health  and  safety  protection 
for  RPCH  patients  and  to  apply 
Medicare  standards  imiformly  to  ASC- 
type  procedures,  we  also  proposed  to 
add,  at  §  485.639,  a  new  RPCH 
condition  of  participation  for  surgical 
services.  We  note  that  the  new 
condition  would  apply  the  same  rules  in 
the  RPCH  as  now  apply  in  an  ASC,  €uid 
that  it  would  apply  to  both  inpatient 
and  outpatient  svugery.  Given  the 
similarities  between  RPCHs  and  ASCs 
and  the  fact  that  identical  procedures 
can  be  performed  in  each,  we  believe 
uniform  health  and  safety  rules  are 
needed. 

We  received  no  comments  in  response 
to  these  proposals,  and  are,  therefore, 
adopting  them  as  proposed. 

G.  New  Provision  Subject  to  Public 
Comment  To  Allow  Provision  of  Skilled 
Nursing  Facility  (SNF)  Services  by 
RPCHs  (Section  485.645) 

When  we  issued  regxilations 
(§  485.645)  to  implement  the  RPCH 
provisions  in  section  1820  of  the  Social 
Security  Act  (see  58  FR  30630,  May  26, 
1993),  we  made  a  number  of 
±iterpretations  or  elaborations  to  deal 
with  situations  that  were  not  explicitly 
dealt  with  by  the  statute.  Among  them 
were  these  two  policies:  em  RPCH  with 
a  swing-bed  agreement  could  have  no 
more  than  12  beds  for  the  use  of 
inpatients  (§  485.645(a)(1));  and  all  12 
beds  could  “swing,”  that  is,  could  be 
used  to  furnish  both  RPCH-level  (acute) 
care  as  well  as  a  SNF-level  of  care,  as 
the  individual  patient  required. 

Congress  changed  those  policies  when 
it  enacted  section  102  of  the  Social 
Siecurity  Act  Amendments  of  1994. 

First,  Congress  rejected  the  12-bed  limit. 
Section  102(c)  of  SSAA  ’94  amended 
section  1820(f)(3)  of  the  Act  to  provide 
instead  that  in  the  case  of  a  hospital 
with  a  swing-bed  agreement  under 
section  1883  of  the  Act  that  appUes  to 
become  a  RPCH,  the  niimber  of  beds 
that  the  RPCH  can  use  for  furnishing 
SNF-level  services  may  not  exceed  the 
total  number  of  beds  that  were  licensed 
beds  at  the  time  the  hospited  appUes  to 
become  an  RPCH,  minus  the  number  of 
inpatient  RPCH  beds.  (Thus,  the  niunber 
of  beds  an  RPCH  may  have  for  SNF- 
level  care  could  be  more  or  fewer  than 
12.) 

Second,  amended  section  1820(f)(3) 
now  refers  only  to  “the  number  of  beds 
used  [by  the  RPCH)  for  the  furnishing  of 
such  [SNF-level]  services.”  This 
language  does  not  also  refer  to  using 
those  beds  to  furnish  such  SNF-level 
services  along  with  RPCH-level  services. 

Third,  Congress  provided  that  the  six 
RPCH-level  beds  could  not  also  be  used 
to  furnish  SNF-level  services. 


Specifically,  section  1820(f)(3)  now 
explicitly  states  that  the  nxunber  of  beds 
an  RPCH  can  use  for  furnishing  SNF- 
level  services  must  be  calculated 
“minus  the  number  of  inpatient  beds 
used  for  providing  inpatient  [RPCH- 
level  (acute)]  care.”  The  latter  indicates 
that  Congress  did  not  anticipate  the  six 
RPCH-level  beds  would  also  bg  used  to 
furnish  SNF-level  services. 

Further,  in  section  102(g)  of  SSAA 
’94,  Congress  enacted  a  munber  of 
conforming  technical  amendments  to 
make  explicit  that  various  provisions 
applicable  to  hospitals  should  also  be 
applicable  to  RPCHs.  In  doing  so, 
however,  it  conspicuously  failed 
similarly  to  amend  section  1883  of  the 
Act,  “Hospital  Providers  of  Extended 
Care  Services.”  That  is  the  provision 
that  permits  hospitals  to  have  swing 
beds.  Not  amending  section  1883  is 
consistent  with  om  conclusion  that 
Congress  intended  to  permit  certain 
RPCHs  to  have  a  limited  niunber  of  beds 
for  furnishing  SNF-level  services,  but 
not  dual-piupose  syving  beds. 

We  believe  these  Congressional  poUcy 
changes  are  based  on  sound  policy 
reasons.  First,  the  six-bed  limit  for 
inpatient  RPCH-level  care  is 
reconfirmed.  That  was  a  major  element 
in  Congress’  decision  in  the  original 
legislation  to  encourage  small  rural 
hospitals  to  convert  firom  being  full 
service  hospitals  to  become  limited 
purpose  facilities.  Second,  all  RPCHs 
are  now  treated  the  same  with  respect 
to  the  limit  on  the  number  of  RPCH- 
level  inpatient  beds.  Third,  hospitals 
that  had  swing-bed  agreements  can 
continue  to  furnish  SNF-level  services 
when  they  become  RPCHs,  without 
interfering  with  the  other  RPCH 
provisions. 

As  noted,  although  section  1820  of  the 
Act,  as  amended  by  section  102(c)  of 
SSAA  ’94,  does  not  provide  for  an  RPCH 
to  continue  to  use  its  beds 
interchangeably  to  provide  RPCH-level 
and  SNF-level  services,  it  does  provide 
for  an  existing  swing-bed  hospital  to  be 
designated  as  an  RPCH  (with  up  to  6 
beds  used  exclusively  for  inpatient 
RPCH-level  services)  and  retain  its 
remaining  beds  to  be  used  exclusively 
for  SNF-leve!  services.  Payment  for  the 
RPCH-level  care  provided  by  the  RPCH 
would  be  determined  in  accordance 
with  42  CFR  413.70(a),  In  establishing 
the  payment  methodology  for  the  SNF- 
level  services  provided  by  the  RPCH,  we 
have  concluded  that  since  SNF-level 
services  provided  by  the  hospital  had 
previously  been  paid  under  the 
methodology  specified  for  swing-bed 
hospitals  at  42  CFR  413.114,  it  is 
consistent  with  sound  application  of 
these  reasonable  cost  principles  to 


continue  to  pay  for  those  services  under 

In  this  final  rule,  we  tire  revising 
§  485.645  accordingly  to  set  forth  the 
eligibility  and  payment  policies 
described  above.  We  recognize  that 
there  may  be  concerns  about  the 
implementation  of  this  provision  with 
respect  to  facilities  originally  designated 
as  RPCHs  before  the  effective  date  of  the 
new  amendments,  and  are  providing  a 
60-day  public  comment  period  on  the 
§  485.645  changes  only.  (As  discussed 
above  in  section  IV.F  of  this  preamble, 
the  other  changes  needed  to  implement 
section  102  of  SSAA  ’94  were  included 
in  the  proposed  rule  and,  in  the  absence 
of  public  comment,  are  being  adopted 
without  change.)  Because  we  did  not 
include  these  changes  in  the  proposed 
rule,  we  considered  delaying  the 
implementation  of  section  102(c)  further 
in  order  to  allow  time  for  full  notice- 
and-comment  rulemaking.  However,  the 
statutory  effective  date  is  October  31, 
1994,  and  several  facilities  have 
indicated  an  interest  in  being  designated 
as  RPCHs  under  the  new  provisions. 
Moreover,  we  believe  these  changes  may 
be  necessary  to  assure  access  to  SNF- 
level  care  in  rural  areas.  In  this  context, 
we  believe  it  would  be  contrary  to  the 
public  interest  to  further  delay 
implementation  by  the  amount  of  time 
needed  for  proposed  rulemaking.  We 
will  consider  carefully  all  comments  we 
receive,  and  make  any  further  changes 
needed  as  the  result  of  them  in  a  final 
rule.  We  also  are  considering  whether 
other,  more  stringent  health  and  safety 
rules  may  be  needed  in  light  of  the  new 
provisions,  and  may  propose  further 
changes  in  this  area  in  the  future. 

H.  Rebasing  the  Hospital  Market  Basket 
Our  practice  has  been  to  update  or 
rebase  the  market  basket  about  every  5 
years.  Occasionally,  we  have  adjusted 
this  timing  to  coincide  with  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis’  schedule  for 
updating  the  interindustry  model  of  the 
United  States  (U.S.)  economy,  which  is 
released  every  5  to  7  years.  The 
interindustry  model  includes  detailed 
cost  analyses  of  the  entire  U.S.  economy 
including  the  hospital  industry.  In 
developing  the  current  market  basket, 
effective  beginiung  October  1, 1990,  we 
used  1987  hospital  data  from  the 
American  Hospital  Association’s 
(AHA’s)  1988  Annual  Survey  for  six 
major  expense  categories  (wages  and 
salaries,  employee  benefits,  professional 
fees,  depreciation,  interest,  and  a 
residual  “all  other”  category).  We  used 
AHA’s  Hospital  Administrative  Services 
(HAS)  data  from  1987  to  derive  the 
weights  for  professional  liability 
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insurance,  food,  and  pharmaceutical 
products.  Weights  for  most  of  the 
remaining  subcategories  were  derived 
from  Department  of  Commerce,  Bureau 
of  Economic  Analysis  data  trended 
forward  to  1987.  For  a  detailed 
description  of  the  rebased  market  basket 
effective  October  1, 1990,  see  the 
September  1, 1990  final  rule  (55  FR 
36043). 

Although  it  has  been  5  years  since  the 
most  recent  rebasing  of  the  market 
basket,  in  the  proposed  rule  we 
annoimced  our  intention  to  schedule 
market  basket  rebasing  for  FY  1997.  We 
believe  that  a  1-year  delay  in  the  usual 
schedule  is  advantageous  for  the 
following  reasons.  First,  it  provides  an 
opportimity  to  review  and  incorporate 
two  important  new  data  sources  that  are 
not  available  at  this  time.  The  first  of 
these,  the  FY  1992  and  1993  Medictire 
cost  report  data,  contain  more  detailed 
data  on  labor-related  and  capital-related 
costs.  We  are  planning  on  replacing  the 
AHA  Annual  Survey  data  with 
Medicare  cost  report  data  for  the  main 
operating  and  capital  cost  weights.  In 
the  next  several  months,  we  are 
planning  to  compare  and  analyze  the 
impact  of  this  change  to  ensiure  the 
validity  and  consistency  of  the  rebased 
market  baskets  for  operating  and  capital 
costs.  We  beheve  that  using  the 
Medicare  data  would  be  an 
improvement  since  these  data  are 
reported  directly  to  HCFA  by  Medicare 
participating  hospitals,  are  readily 
available  to  us  in  a  timely  manner,  and 
would  free  us  firom  relying  on  data  that 
is  collected  by  outside  organizations. 

The  second  new  data  somce  we 
anticipate  obtaining  and  analyzing  is  the 
1992  Bureau  of  the  Census’  Assets  and 
Expenditures  Survey,  which  will  be 
available  later  this  year.  The  Census 
survey  will  provide  much  more  detailed 
operating  and  capital  cost  data,  and  we 
anticipate  that  we  will  be  able  to  use 
this  survey  to  allocate  the  main  cost 
category  weights  into  more  detailed 
subcategory  weights  for  both  operating 
and  capital  costs. 

In  addition  to  using  the  market  basket 
to  update  the  payment  rates,  we  also  use 
the  percentages  of  the  labor-related 
items  (that  is,  wages  and  salaries, 
employee  benefits,  professional  fees, 
business  services,  computer  and  data 
processing,  blood  services,  postage,  and 
all  other  labor-intensive  services)  to 
determine  the  labor-related  portion  of 
the  standardized  amounts.  The  labor- 
related  portion  of  the  standardized 
amounts  is  that  portion  that  is  subject  to 
adjustment  by  the  hospital  wage  index. 
In  order  to  estimate  if  postponement  of 
the  market  basket  rebasing  would 
adversely  affect  hospital  payments  due 


to  a  potential  change  in  the  labor-related 
portion  of  the  payment  amounts,  we 
conducted  an  analysis  using  the  1987 
index  rebasing  methodology  (with  1992 
equivalents  of  the  data  sources  used  in 
1987).  This  emalysis  indicates  only  a 
minor  difference  in  the  1987  and  1992 
AHA  cost  shares  for  compensation 
costs,  which  are  the  major  portion  of 
labor-related  costs.  Therefore,  we 
believe  that  delaying  the  market  basket 
rebasing  until  FY  1997  will  not 
disadvantage  hospitals  and  will  allow 
us  to  use  more  detailed  emd  current 
data.  We  did  not  receive  any  comments 
opposing  this  plan,  and  we  intend  to 
rebase  the  market  basket  as  a  part  of  our 
FY  1997  chemges  to  the  prospective 
payment  system. 

V.  Changes  and  Clarifications  to  the 
Prospective  Payment  System  for 
Capital-Related  Costs 

A.  Update  Framework  for  Prospective 
Payment  System  for  Inpatient  Hospital 
Capital-Related  Costs  and  Possible 
Revisions  to  the  Federal  Rate  (Section 
412.308(c)(l)(ii)) 

1.  Introduction 

For  FY  1992  through  FY  1995, 

§  412.308(c)(1)  provides  that  the  update 
for  the  capital  prospective  payment 
rates  (Federal  rate  and  hospital-specific 
rate)  will  be  based  on  a  2-year  moving 
average  of  actual  increases  in  Medicare 
inpatient  capital  costs  per  discharge. 

The  regulations  provide  that,  beginning 
in  FY  1996,  HCFA  will  determine  the 
update  in  the  capital  prospective 
payment  rates  based  on  an  analytical 
framework  that  will  take  into  accoimt 
(1)  changes  in  the  price  of  capital 
(which  we  will  incorporate  into  a 
capital  input  price  index),  and  (2) 
appropriate  changes  in  capital 
requirements  resulting  from 
development  of  new  technologies  and 
other  factors  (such  as  existing  hospital 
capacity  and  utilization).  The  objective 
of  the  capital  update  framework  is  to 
determine  a  rate  of  increase  in  aggregate 
capital  prospective  payments  that,  along 
with  a  rate  of  increase  in  DRG  operating 
payments,  ensures  a  flow  of  capital  and 
operating  services  for  efficient  and 
effective  care  for  Medicare  patients. 

In  the  June  2, 1995  proposed  rule  we 
presented  a  formal  proposal  for  an 
update  framework  for  the  prospective 
payment  system  for  hospital  inpatient 
capital-related  costs  (60  FR  29227).  The 
proposal  followed  a  series  of 
preliminary  models  of  an  update 
framework  in  our  FY  1992,  FY  1993,  FY 
1994,  and  FY  1995  rulemaking 
dociiments.  We  received  numerous 
public  conunents  on  the  proposed 


framework,  and  we  present  our  ' 
re^onses  to  those  comments  below. 

The  proposed  update  framework 
included  a  capital  input  price  index 
(CIPI)  that  parallels  the  operating  input 
price  index.  The  CIPl  measiues  the  pure 
price  changes  associated  with  changes 
in  capital-related  costs  (prices  x 
“quantities”).  The  composition  of 
capital-related  costs  is  maintained  at 
base-year  FY  1987  proportions  in  the 
CIPI.  As  such,  the  composition  of 
capital  reflects  the  imderlying  capital 
acquisition  process.  We  employ  FY 
1987  as  the  base  year  for  this 
preliminary  CIPI  for  consistency  with 
the  operating  input  price  index.  We  will 
periodically  update  both  the  operating 
and  the  capital  input  price  indexes  to 
reflect  the  changing  composition  of 
inputs  for  capita  and  operating  costs. 

The  proposed  capital  update  ' 

framework,  like  the  operating  update 
framework,  incorporated  several  policy 
adjustments  in  addition  to  the  CIPI.  We 
proposed  to  adjust  the  CIPI  rate  of 
increase  for  case-mix  index-related 
changes,  for  intensity,  emd  for  error  in 
previous  CIPI  forecasts.  We  also 
discussed  a  possible  adjustment  for  the 
efficient  and  cost-effective  use  of  capital 
(such  as  movable  equipment,  buildings 
and  fixed  equipment)  in  the  hospital 
industry. 

In  the  proposed  framework,  we 
attempted  to  maximize  consistency  with 
the  current  operating  framework,  in 
order  to  facilitate  the  eventual 
development  of  a  single  prospective 
payment  system  update  framework.  We 
also  attempted  to  promote  the  goals  that 
motivated  the  adoption  of  the  capital 
prospective  pa)nment  system,  especially 
the  goals  of  promoting  more  effective 
and  efficient  utiUzation  of  capital 
resources  in  the  hospital  industry  and 
establishing  incentives  for  hospitals  to 
make  cost-effective  decisions  regarding 
acquisition  of  new  capital  resources. 

We  invited  comments  and 
recommendations  on  all  aspects  of  the 
proposed  framework.  We  expressed 
interest  in  suggestions  regarding  the 
CIPI,  the  proposed  policy  adjustment 
factors,  and  alternative  methodologies 
for  deriving  the  factors.  We  were 
especially  interested  in  comments  on  a 
possible  efficiency  adjustment. 

2.  ProPAC  Recommendation  for 
Updating  the  Capital  Prospective 
Payment  System  Federal  Rate 

In  its  March  1, 1995  report  to 
Congress,  ProPAC  recommended  the  use 
of  an  update  framework  that  includes  a 
capital  market  basket  component.  The 
ProPAC  market  basket  measures  1-year 
changes  in  the  purchase  prices  of  a  fixed 
basket  of  capital  goods  purchased  by 
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hospitals.  The  ProPAC  framework  also 
includes  several  policy  adjustment 
factors.  A  forecast  error  correction  factor 
adjusts  payment  rates  so  that  the  effects 
of  past  errors  are  not  perpetuated.  A 
financing  policy  adjustment  accounts 
for  the  effects  of  substantial  deviations 
from  long-term  trends  in  interest  rates 
on  hospital  capital  costs.  The  ProPAC 
capital  update  framework  also  includes 
adjustments  for  scientific  and 
technological  advances,  productivity, 
and  case-mix  change  similar  to  those 
employed  in  the  ProPAC  operating 
update  framework.  ProPAC  also 
recommends  the  adoption  of  a  single 
update  framework  for  adjusting 
operating  and  capital  prospective 
payment  rates  when  the  transition  to 
full  Federal  rate  capital  payments  is 
complete.  ProPAC  believes  that  using  a 
simplified  approach  comparing  annual 
price  changes  in  capital  would  facilitate 
the  development  of  such  a  unified 
firamework. 

Our  long-term  goal  is  to  develop  a 
single  prospective  payment  system 
up^te  framework.  We  will  soon  begin 
to  study  development  of  a  unified 
framework.  In  the  meantime,  we  will 
continue  to  maintain  as  much 
consistency  as  possible  with  the  current 
op>erating  framework  in  order  to 
facilitate  the  eventual  development  of  a 
unified  framework. 

The  ProPAC  and  HCFA  update 
fiemeworks  share  certain  goals.  The  goal 
of  each  framework  is  to  provide  a  rate 
of  increase  in  capital  prospective 
payments  that,  along  with  the  rate  of 
increase  in  operating  prospective 
payments,  will  ensure  a  flow  of  capital 
and  operating  resources  that  will  allow 
for  efficient  and  efiective  care  for 
Medicare  patients.  Both  fiemeworks  are 
designed  to  provide  increases  for  the 
purchase  of  quality-enhancing  new 
technologies.  Both  frameworl^  provide 
for  case-mix  adjustments  to  remove  the 
effects  of  upcoding  and  to  adjust  for 
changes  in  within-DRG  severity.  Both 
frameworks  also  seek  to  encourage 
efficient  capital  spending  behavior. 
Although  the  frameworlu  adopt 
different  methodologies  for  promoting 
some  of  these  goals,  they  are  compatible 
to  the  degree  that  they  share  these  goals. 

The  major  difference  between  the 
ProPAC  and  HCFA  frameworks 
concerns  the  piupose  and  structure  of 
the  capital  input  price  index,  or  market 
basket.  ProPAC’s  framework  is  based  on 
the  premise  that  capital  prospective 
payments  are  only  for  future  capital 
piurchases  and  should  not  reflect  the 
vintage  natvure  of  capital.  Thus, 
ProPAC’s  proposed  capital  market 
basket  reflects  the  projected  increase  in 
the  purchase  price  of  capital  goods  from 


one  year  to  the  next.  HCFA’s  framework 
is  based  on  the  premise  that  capital 
prospective  payments  are  for  hospitals’ 
capital-related  expenses,  which  include 
the  expenses  related  to  future  capital- 
related  purchases.  That  is,  HCFA’s 
framework  addresses  the  input  price 
component  of  expenses  associated  with 
hospitals’  given  stock  of  capital  in  a 
particular  fiscal  year;  ProPAC’s 
framework  ignores  hospitals’  present 
stock  of  capital  and  focuses  on  changes 
in  input  prices  associated  with  capital 
purchases  that  hospitals  will  make  in  a 
particular  fiscal  year. 

The  HCFA  CIPI  projects  the  price 
changes  associated  with  the  accounting 
or  vintage  costs  of  capital  assets.  The 
HCFA  C^I  is  based  on  a  definition  of 
capital-related  expenses  and  associated 
capited-related  prices  derived  from 
accormting  practice  (including  required 
HCFA  prospective  payment  system 
accounting  practice)  and  consistent  with 
economic  theory.  HCFA  believes  that 
the  concept  of  capital-related  prices 
incorporated  into  the  HCFA  CIPI  is 
more  appropriate  than  the  concept 
incorporated  into  the  ProPAC  market 
basket  because  the  consumption  of 
capital  is  not  just  what  is  purchased  in 
one  year.  The  consmnption  of  capital 
has  a  time-dimension:  Capital  is  not 
used  up  immediately  but  rather  over 
time.  This  feature  of  capital  is  reflected 
in  the  accoimting  definition  of  capital 
cost,  and  it  should  be  reflected  as  well 
in  the  concept  of  capital  prices  in  the 
CIPI.  The  transition  from  reasonable 
cost  reimbursement  to  payment  imder  a 
prospective  system  does  not  cemcel  the 
applicability  of  general  accoimting 
practice  or  £be  HCFA  accounting 
practice  derived  from  it.  Thus  the 
concepts  of  capital-related  expenses  and 
capital-related  prices  continue  to  be 
appropriate.  Finthermore,  the  base 
capital  rates  were  computed  on  the  basis 
of  accoimting  costs.  HCFA  believes  that 
it  is  more  consistent  to  update  those 
rates  on  the  basis  of  the  changes  in 
prices  associated  with  those  costs  rather 
than  on  the  basis  of  changes  in  current 
year  purchase  prices  alone. 

The  HCFA  CIPI  captures  the  vintage 
feature  of  capital  price  by  using  a 
vintage  average  approach,  that  is, 
weighted  averages  of  purchase  prices 
and  interest  rates  up  to  and  including 
the  current  year.  The  use  of  vintage 
averages  as  the  measure  of  price  changes 
tracks  the  flow  of  consumption  of 
capital.  The  vintage  approach  better 
reflects  what  hospital  cash-flow  needs 
are  as  new  assets  are  brought  on,  since 
hospitals  still  bear  the  costs  of  older 
assets  as  the  new  assets  are  brought  on. 

HCFA  believes  that  the  CIPI 
appropriately  reflects  the  prices 


associated  with  past  and  current  period 
purchases  of  capital.  Under  the  HCFA 
approach,  the  price  change  associated 
with  the  capital  costs  for  any  year  is  a 
weighted  average  of  the  prices 
associated  with  depreciation,  interest 
and  other  capital  costs  for  that  year.  The 
prices  associated  with  the  depreciation 
costs  during  the  year  are  an  average  of 
the  prorated  pur^ase  prices  for  the 
assets  in  use  during  that  year  (25  years 
for  buildings  and  ^ed  equipment,  10 
years  for  movable  equipment,  including 
current  year  purchases).  The  prices 
associated  with  the  interest  costs  during 
the  year  are  an  average  of  the  interest 
rates  on  debt  instruments  in  effect 
during  that  yeeir  (22  years,  including 
debt  instruments  that  are  new  in  the 
current  year).  Capital-related  costs  for 
insurance  have  an  aimual  time 
dimension,  and  therefore  the  prices 
associated  with  those  expenses  are 
current  year  prices  only. 

In  addition  to  the  disagreement  over 
whether  the  CIPI  should  reflect  the 
vintage  nature  of  capital.  HCFA  and 
ProPAC  also  disagree  over  the  treatment 
of  interest.  ProPAC  proposes  to  account 
for  interest  rate  changes  through  a 
separate  financing  policy  adjustment 
that  would  account  for  significant 
changes  in  long-term  interest  rates.  This 
adjustment  would  increase  the  update 
in  case  of  significant  long-term  interest 
rate  increases,  and  decrease  the  update 
in  cases  of  significant  interest  rate 
decreases.  (ProPAC  has  not  identified 
the  threshold  that  constitutes 
•“simificant”  interest  rate  changes.) 

HCFA  believes  that  there  must  be  an 
interest  rate  component  in  a  capital 
input  price  index.  Sound  accounting 
practice  includes  interest,  along  with 
depreciation,  as  a  component  of  capital 
cost.  The  interest  and  depreciation 
components  of  capital  cost  track  the 
flow  of  consumption  of  capital  inputs. 
Price  is  a  component  factor  of  cost  (that 
is,  cost  is  the  product  of  price  and 
quantity),  and  capital  cost  has  both 
depreciation  and  interest  components. 
There  must  therefore  be  an  interest 
component  of  capital  price  just  as  there 
is  an  interest  component  of  capital  cost. 

Furthermore,  ProPAC’s  treatment  of 
interest  assumes  that  only  current  year 
interest  rate  changes  need  to  be 
measured  to  capture  the  relevant  price 
effects  of  interest  rate  changes.  HCFA 
believes  that  the  price  aspects  of  interest 
costs,  like  the  price  aspects  of 
depreciation  costs,  have  a  time 
dimension  that  must  be  captured  in  the 
CIPI.  Whether  the  current  year  interest 
rate  reflects  a  net  lower  price  of 
financing  to  the  hospital  depends  not  on 
comparison  of  the  current  yew’s  interest 
rate  to  the  previous  year’s  interest  rate. 
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but  on  the  effect  of  the  current  year 
interest  rate  on  all  the  hospital’s  debt 
instruments.  For  example,  assume  that 
the  previous  year’s  interest  rate  was  8 
percent,  and  the  current  year’s  interest 
rate  is  5  percent.  However,  as  the 
hospital  enters  new  financing 
arrangements  at  the  current  rate  of  5 
percent,  it  retires  debt  instruments  fi'om 
20  years  earUer  that  bore  an  interest  rate 
of  3  percent.  The  price  effect  of  the 
current  year’s  interest  rate  is  thus 
higher,  not  lower,  as  new  debt 
instruments  at  5  percent  replace  old 
debt  instnunents  at  3  percent.  HCFA 
believes  it  to  be  a  great  advantage  of  its 
CIPI  that  it  directly  tracks  price  effects 
such  as  these. 

Finally,  the  pure  price  aspects  of 
interest  costs  (that  is,  the  interest  rate 
and  the  purchase  price  that  is 
represented  in  the  amount  of  loan 
principal)  are  typically  beyond  the 
control  of  the  hospital  industry.  To  be 
sure,  the  actual  decision  to  puitdiase 
capital  assets  or  acquire  debt  is  a 
“quantity”  decision  and  typically  is 
discretionary  for  a  particular  span  of 
time.  However,  in  measuring  the  actual 
expected  price  per  imit  of  real  capital, 
independently  of  any  evaluation  of  the 
propriety  of  any  actual  purchase 
decisions,  it  is  essential  to  recognize 
that  the  industry  has  some  control  over 
the  amount  of  capital  it  purchases  but 
little  or  no  control  over  the  price  it  pays 
for  capital.  Thus,  the  pure  price  aspect 
of  interest  cost  chemges  must  be 
incorporated  into  the  CIPI.  Otherwise, 
the  CIPI  will  not  accmately  reflect  the 
prices  faced  by  hospitals  who  must 
borrow  to  finance  necessary  capital 
acquisitions.  Limitations  on  the  quantity 
of  capital  are  appropriately 
implemented  tluough  poUcy  adjustment 
factors.  The  ProPAC  approach 
artificially  eliminates  pure  price 
changes  related  to  interest  costs  from 
the  CIPI  and  incorporates  them  into  a 
discretionary  adjustment  factor.  The 
HCFA  CIPI  retains  all  price  components 
of  increases  in  interest  costs  as  one 
measiue  of  inflation  in  capital-related 
expenses.  It  thereby  keeps  price  and 
quantity  aspects  distinct,  allowing 
separate  analysis  of  each  factor  of 
increases  in  capital  expenses. 

We  do  not  agree  with  the  ProPAC  that 
the  approach  of  compeiring  annual  price 
changes  in  capital  is  more  conducive  to 
a  single  update  factor.  We  believe  that 
price  changes  in  current  hospital  capital 
expenses  are  analogous  to  price  changes 
in  current  hospital  operating  expenses. 
The  HCFA  CIPI  measures  the  price 
change  in  capital  expenses,  and  is, 
therefore,  the  appropriate  analog  to  the 
input  price  index  used  to  update 
operating  payments  imder  prospective 


payment.  We  provide  further  comments 
on  particular  ProPAC  recommendations 
in  section  V.A.3  of  this  preamble. 

3.  Measxuement  of  Capital  Input  Price 
Increases 

a.  Introduction.  HCFA  discussed  a 
capital  input  price  index  as  one 
component  in  developing  future  update 
factors  for  the  Federal  rate  in  the 
September  1, 1992  Federal  Register  (57 
FR  40016).  We  have  presented  revised 
versions  of  the  capital  input  price  index 
in  the  May  26, 1993  (58  FR  30448), 
September  1, 1993  (58  FR  46490),  May 

27. 1994  (59  FR  27876),  and  September 

1. 1994  (59  FR  45517)  issues  of  the 
Federal  Register. 

In  the  June  2, 1995  proposed  rule  (60 
FR  29229),  we  formally  presented  a 
capital  input  price  index  for  public 
comments  prior  to  adoption  of  this  final 
rule.  The  proposed  CIPI  parallels  the 
operating  input  price  index.  Both  the 
CIPI  £md  the  operating  input  price  index 
are  designed  to  measure  input  price 
changes  for  hospitals’  current  year 
expenses,  that  is,  to  separate  piue  price 
changes  fi'om  quantity  and  expenditure 
changes.  The  operating  sector  input 
price  index  measures  input  price 
changes  for  operating-related  expenses. 
The  capital  input  price  index  measures 
input  price  changes  for  capital-related 
expenses,  which  include  depreciation, 
interest,  and  other  expenses  (such  as 
insvurance  related  to  capital  goods). 

b.  HCFA  Capital  Input  Price  Index 
Methodology.  The  CIPI  is  based  on  the 
following  assumptions: 

•  The  Federal  rate  is  based  on  the 
concept  of  capital-related  expenses  of 
capital  assets  used  for  patient  care  in  the 
fiscal  year  and,  therefore,  any  change  in 
the  Federal  rate  should  take  into 
account  expected  changes  in  the  input 
price  aspects  of  capital-related 
expenses. 

•  Capital-related  expenses  are  defined 
as  the  smn  of  depreciation  expense, 
capital-related  interest  costs,  and  other 
capital-related  costs,  including 
insiuance  and  leases. 

•  The  input  prices  related  to  capital- 
related  expenses  are  typically  beyond 
the  control  of  the  hospital  industry  (that 
is,  the  hospital  is  a  price-taker,  not  a 
price-setter). 

These  assumptions  lead  directly  to  a 
definition  of  a  CIPI  that  takes  into 
accoimt  the  price  aspects  of  changes  in 
depreciation  expense,  interest  costs,  and 
other  capital-related  costs.  Thus,  the 
CIPI  includes  three  categories  of  capital- 
related  expenses:  depreciation,  interest, 
emd  other  capital-related  costs  (such  as 
insiurance).  Further,  the  assumptions 
lead  directly  to  input  prices  for 
depreciation^d  interest  costs  that. 


imlike  operating  costs,  have  a  time 
dimension  that  must  be  captured  in  the 
CIPI. 

Comment:  A  commenter  suggested 
that  the  HCFA  CIPI  is  flawed  because  it 
relies  excessively  on  assumptions  that 
could  cause  the  update  to  be  more  hk.}ly 
to  overstate  or  imderstate  the  true 
changes  in  prices  than  an  input  price 
index  measuring  year-to-year  chang^es. 

Response:  We  believe  that  the  HCFA 
CIPI  appropriately  and  accurately 
reflects  the  “pure”  price  change  in 
capital  expenses  for  the  ciurrent  year  as 
well  as  other  years  or  vintages.  The  CIPI 
was  developed  based  on  accepted 
accounting  definitions  of  capital 
expenses  and  conceptually  sound 
methodologies  using  appropriate  data. 

We  have  continually  improved  the 
index  by  using  more  relevant  data,  as 
well  as  implementing  comments 
received  on  three  prior  rulemaking 
documents.  The  assumptions  we  have 
made  regarding  price  proxies,  base  year 
weights,  and  expected  lives  have  been 
explained  thoroughly  and  refined  in  the 
prospective  pa)aneot  system  rulemaking  * 
documents  for  the  last  three  fiscal  years. 
These  assiunptions  are  based  on 
accepted  accoimting,  economic,  and 
financial  reasoning.  Thus,  we  believe 
that  those  assumptions  lead  to  vafid 
results. 

Current  depreciation  costs  represent 
the  summed  depreciation  for  all 
purchases  of  capital  assets  that  are  still 
depreciable  in  the  current  period.  The 
input  prices  associated  with  these 
depreciation  expenses  are  the  purchase 
prices  attached  to  all  past  and  current 
capital  purchases  for  capital  still 
depreciable  in  the  current  period.  A 
weighted  average  of  these  pmchase 
prices  thus  represents  the  input  price 
associated  with  depreciation  expenses 
in  the  current  period.  Thus,  the 
depreciation  input  price  for  the  current 
period  measiues  price  aspects  of  current 
depreciation  expenses  for  capital,  jus*  as 
the  operating  input  price  index  for  the 
current  period  measures  price  aspects  of 
current  operating  expenses  for  labor  and 
non-capital  goods  and  services.  The 
depreciation  input  price  appropriately 
differs  fiom  the  operating  input  price  in 
that  the  depreciation  input  price  is  a 
vintage- weighted  composite  of  all  past 
capital  pmchase  prices,  while  the 
operating  index  input  price  measures 
purchase  prices  for  ciurent  periods 
onW. 

Comment:  Two  commenters 
contended  that  HOFA’s  vintage¬ 
weighting  approach  will  not  provide 
sufficient  updates  to  allow  for 
replacement  of  capital.  They  conclude 
that  the  CIPI  should  therefore  include 
only  increases  in  current  year  purchase 


45818  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


prices.  One  of  the  commenters 
submitted  a  detailed  technical  analysis 
concluding  that  the  HCFA  CIPI  will 
allow  HCFA  to  match  payment 
increases  for  depreciation  and  interest 
with  increases  in  depreciation  and 
interest  expenses,  but  will  not  allow 
HCFA  to  match  increases  in 
replacement  costs  of  assets.  This 
commenter  questioned  whether  a  focus 
solely  on  depreciation  and  interest  is  a 
necessary  requirement  for  prospective 
payment  for  capital.  The  other 
commenter  implied  that  the  non-vintage 
approach  will  provide  sufficient  capitd 
reimbursement  to  replace  needed 
capital  assets,  while  the  HCFA  CIPI 
looks  at  the  current  capital  stock  that 
has  already  been  acquired  and  paid  for. 

Response:  We  conciu  with  the 
comment  that  the  HCFA  CIPI  captures 
increases  in  the  price  component  of 
depreciation  expenses,  and,  imder 
reasonable  assumption,  will  match  price 
increases  in  interest  rates.  The  issue  of 
providing  for  replacement  of  capital 
•  assets  is  a  difficult  one.  We  agree  with 
the  commenters  that  an  adequate  update 
framework  should  be  able  to  provide 
updates  to  payment  rates  sufficient  to 
fund  replacement  of  capital  assets, 
where  it  is  appropriate  to  do  so.  We  do 
not  necessarily  believe,  however,  that  it 
is  appropriate  for  the  Medicare  program 
to  support  full  replacement  of  assets 
where  excess  capital  capacity  exists. 

As  in  the  case  of  other  issues 
regarding  the  updqte  firamework,  the 
issue  of  replacement  costs  has  both 
price  and  quantity  aspecte.Jiulk-  ' 
replacement  cost  involves  increases 
reflecting  both  price  and  quantity 
sufficient  to  replace  existing  assets.  In 
this  section,  we  discuss  the  replacement 
issue  from  the  price  aspect:  that  is, 
whether  the  vintage-weighting  approach 
in  the  HCFA  CIPI  can  provide,  where 
appropriate,  updates  sufficient  to  fund 
full  replacement.  In  this  analysis,  we 
make  the  assumption  that  it  is 
appropriate  to  set  the  policy 
adjustments  within  the  update 
framework  at  levels  to  provide  for  the 
quantities  necessary  to  provide  full 
replacement.  In  section  V.A.  below ,  we 
discuss  our  continuing  analysis  of 
capital  cost  increases  during  the  period 
just  prior  to  the  implementation  of 
prospective  payment  for  capital.  During 
that  period,  the  Medicare  program  paid 
for  operating  costs  on  a  prospective 
basis,  but  hospitals  continu^  to  receive 
cost-based  payment  for  capital.  That 
analysis  suggests  that  an  excess  capacity 
of  capital  assets  over  efficient  levels 
may  exist.  If  that  is  the  case,  then 
adjustments  to  provide  for  less  than  full 
replacement  of  capital  assets  may  be 
appropriate  since  underused  capacity 


implies  inefficient  use  of  social 
resovurces. 

We  do  not  agree  with  the  suggestion 
that  the  HCFA  CIPI  cannot  adequately 
provide  for  replacement  of  assets.  The 
HCFA  CIPI  provides  increases  in  the 
price  component  of  replacement  costs 
for  new  capital  by  adequately  reflecting 
price  increases  in  capital  expenses. 
Medicare’s  payment  for  capital  has 
changed  fix)m  retrospective  cost-based 
reimbursement  to  prospective  payment 
for  an  efficient  level  of  capital. 

However,  the  concept  of  paying  for 
capital  expenses  remains  the  same 
imder  capital  prospective  payment,  just 
as  the  concept  of  paying  for  operating 
expenses  has  not  changed.  That  is, 
imder  prospective  payment,  hospitals 
will  be  paid  for  an  efficient  level  of 
operating  and  capital  expenses. 

The  HCFA  CIPI  provides  a 
conceptually  sound  measure  of  price 
changes  associated  with  the  capital 
expenses  incurred  by  hospitals.  The 
level  of  capital  expenses  incurred  by  a 
hospital  in  a  given  year  is  not  a  function 
merely  of  the  aimual  percent  change  in 
the  new  capital  purchase  prices,  but 
rather  of  the  purchase  prices  and 
interest  rates  associated  with  all  capital 
assets  that  are  still  in  use  for  patient 
care  and  that  are  not  yet  fully 
depreciated.  Because  of  the  vintage 
nature  of  the  CIPI,  the  percent  change  in 
the  CIPI  can  appropriately  be  above, 
below,  or  equal  to  the  annual  percent 
change  in  capital  purchase  prices  in  any 
giyen  year:-  “ " 

Analysis  by  the  HCFA  Office  of  the 
Actuary  suggests  that  the  CIPI  should 
provide  updates  adequate  to  finance 
replacement  of  capital  under  reasonable 
assumptions  about  prudent  hospital 
financial  management.  Industry  sources 
and  Medicare  cost  report  data  indicate 
that  capital  is  not  typically  paid  for  in 
full  when  it  is  acquired.  Raffier,  debt 
funding  is  the  major  form  oi  capital 
financing  used  by  hospitals.  Actual  cash 
outlays  for  capital  thus  consist  primarily 
of  payments  for  principal  and  interest 
on  loans.  The  interest  component 
inherent  in  the  capital  prospective 
payment  system  should  cover  interest 
costs  for  an  efficient  hospital. 

The  issue  concerning  replacement  of 
assets  is  thus  whether  the  depreciation 
component  implicit  in  the  prospective 
capital  payment  can,  assuming  an 
allowance  for  replacement  of  the  full 
quantity  of  assets,  cover  the  principal 
costs  of  debt  for  an  efficient  hospital 
while  allowing  accumulation  of  a 
reserve  adequate  to  provide  the 
necessary  dowm  pa5maent  for  future 
capital  purchases.  In  the  early  years  of 
debt  repayment,  principal  payments  are 
relatively  small.  During  th^jleriod,  the 


portion  of  the  rate  payment  related  to 
depreciation  in  excess  of  principal  costs 
of  debt  can  be  accumulated  in  a  sinking 
fund.  Sound  financial  management 
suggests  that  payments  for  capital 
expenses  (depreciation  and  interest)  that 
are  in  excess  of  the  hospital’s  actual 
capital  cash  outlays  (principal  and 
interest)  be  accumulated  and  invested  to 
provide  for  adequate  replacement  of 
assets.  In  other  words,  prudent  hospitals 
would  invest  the  sinking  fund  to  earn 
interest.  Based  on  examination  of 
historical  relationships  and  projected 
trends,  we  believe  that  accumulation  of 
the  sinking  fund  over  the  life  of  the 
asset  will,  on  average,  provide  an 
adequate  amount  for  asset  replacement. 

Current  interest  expenses  represent 
the  total  interest  costs  for  all  still-active 
past  debt  instruments  associated  with 
past  and  current  purchases  of  all  capital 
assets  currently  used  for  patient  care. 

The  input  prices  associated  with  these 
interest  expenses  are  the  interest  rates 
associated  with  all  past  debt 
instruments  that  are  still  active  in  the 
current  period.  A  weighted  average  of 
these  interest  rates  thus  represents  the 
input  price  associated  with  interest 
expenses  in  the  current  period.  Thus, 
the  interest  input  price  for  the  current 
period  measures  price  aspects  of  current 
interest  expenses,  just  as  the  operating 
input  price  index  for  the  current  period 
measures  price  aspects  of  current 
operating  expenses  for  labor  and  non¬ 
capital  goods  and  services.  The  interest 
input  price  appropriately  differs  firom 
the  operating  input  price  in  that  the 
interest  input  price  is  a  vintage- 
weighted  composite  of  all  interest  rates 
for  debt  instruments  that  are  still  active 
in  the  current  period,  while  the 
operating  index  input  price  measures 
purchase  prices  for  current  periods 
only. 

Comment:  A  commenter  agreed  with 
HCFA’s  inclusion  of  interest  in  the  CIPI. 
However,  the  commenter  did  not  agree 
with  the  HCFA  vintage  approach  to 
determining  the  interest  component. 

The  commenter  instead  recommended 
measuring  annual  price  changes  in 
financing  costs. 

Response:  We  agree  with  this 
commenter  that  the  price  increases  in 
interest  are  an  integral  and  accepted 
component  of  capital  costs  and  therefore 
should  be  included  in  the  CIPI. 

However,  we  do  not  believe  that  using 
annual  price  changes  in  interest  rates 
will  appropriately  measure  the  price 
change  for  interest  expenses  that  have  a 
vintage  nature.  The  HCFA  CIPI 
measures  the  price  aspects  associated 
with  current  interest  expense,  which 
include  interest  costs  for  all  still-active 
past  debi  instruments  appropriately 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45819 


weighted.  It  would  be  inappropriate  to 
update  the  interest  expense  component 
of  the  CIPI  by  the  annual  change  in  the 
current  year  interest  rate  when  current 
year  interest  expense  reflects  interest 
rates  on  debt  in  various  years,  or 
vintages.  Also,  using  the  change  in  the 
current  year  interest  rate  would  create  a 
volatile  series  in  the  CIPI  that  would 
lack  predictability,  as  well  as 
inappropriately  measure  price  increases 
in  current  year  interest  expense.  The 
HCFA  CIPI  should  include  a  vintage- 
weighted  interest  component, 
appropriately  weighted,  to  validly 
measure  price  increases  in  current  year 
interest  expense. 

Comment;  One  commenter  stated  that 
once  the  negative  interest  adjustment 
proposed  by  HCFA  is  eliminated, 
ProPAC’s  CIPI  and  HCFA’s  CIPI  show 
very  little  difference. 

Response:  HCFA  has  not  proposed  a 
negative  adjustment  for  interest,  but 
merely  requires  that  the  price  aspect  of 
interest  expense  be  appropriately 
measured  in  the  CIPI.  In  the  most  recent 
historical  and  forecasted  periods,  it  is 
true  that  the  interest  component  is 
negative;  however,  it  is  correctly 
negative  because  the  effect  of  interest 
rate  decreases  in  recent  years  has  been 
to  decrease  the  interest  price  faced  by 
hospitals  for  all  the  debt  instnunents 
that  are  still  in  effect.  In  addition,  the 
commenter’s  contention  about  the  result 
of  removing  the  interest  component 
horn  the  Cn*I  is  erroneous.  In  many  of 
the  years  from  1979  to  1994,  removal  of 
the  interest  component  creates  larger 
differences  between  the  HCFA  CIPI  and 
the  ProPAC  CIPI. 

Our  original  version  of  the  CIPI 
employed  proportional  annual  weights 
in  determining  the  moving  averages  of 
the  purchase  prices  associated  with 
depreciation  and  interest.  A  commenter 
on  a  previous  version  of  the  CIPI 
recommended  that  proportional  annual 
vintage  weights  for  capital  price  proxies 
be  replaced  by  non-proportional  annual 
vintage  weights  that  reflect  the  relative 
vintage  purchases  of  capital.  The 
commenter  pointed  out  that  annual 
purchases  of  real  capital  tend  to 
increase  over  time.  As  annual  purchases 
of  real  capital  increase,  the  later  years  in 
the  moving  average  of  depreciation  and 
interest  costs  should  be  weighted  more 
heavily  than  the  earlier  years.  We  agree 
with  tMs  comment.  Accordingly,  a 
special  data  base  was  prepared  to 
provide  appropriate  historical  vintage 
weights  for  depreciation  and  interest 
input  prices.  The  non-proportional 
vintage  weights  in  the  CIPI 
appropriately  reflect  the  relative 
contributions  of  current  capital 
piuehase  prices  and  current  interest 


rates  to  total  capital  price  in  the  current 
year. 

Current  year  other  capital-related 
expenses  (for  example,  insurance)  have 
an  aimual  time  dimension  and, 
therefore,  prices  associated  with  these 
expenses  are.  hke  operating  input 
prices,  current  year  prices  only. 

Comment:  One  commenter 
recommended  that  HCFA  use  a  more 
recent  year  as  the  base  year  for  the  CIPI 
to  increase  consistency  with  current 
hospital  capital  expenditme  patterns. 
Another  commenter  agreed  that 
delaying  the  rebasing  will  improve  the 
market  basket  and,  therefore,  is 
appropriate. 

Response:  We  agree  that  using  a  more 
recent  base  year  is  desirable  and,  as  we 
discussed  in  the  Jime  2, 1995  (60  FR 
29229)  proposed  rule,  we  have  done 
preliminary  research  into  the  effects  of 
changing  the  base  year  from  FY 1987  to 
FY  1992.  The  initial  results  from 
currently  available  data  sources  have 
shown  small  differences  between  the  FY 
1987  and  FY  1992  base  year  weights, 
resulting  in  a  minimal  effect  on  the  CIPI. 
We  intend  to  use  expanded  capital- 
related  data  in  the  FY  1992  and  FY  1993 
Medicare  cost  reports  in  the  rebasing 
effort.  The  expanded  capital-related  data 
is  available  beginning  with  FY  1992  cost 
reports:  therefore,  we  are  examining  the 
data  thoroughly  for  reliability  and 
accuracy  using  FY  1993  as  a  validity 
check.  To  ensure  that  the  data  is 
reasonable,  we  plan  to  compare  data 
from  other  sources,  some  of  which  are 
not  available  at  this  time,  to  the 
expanded  capital-related  data  in  the 
Medicare  cost  reports.  Exercising  this 
added  discretion  before  using  the 
expanded  capital  Medicare  data  will  not 
only  produce  more  representative  and 
reliable  data,  but  would  also  ensiire  that 
the  data  are  less  subject  to  interpretation 
and  error.  It  is  for  these  reasons  that  we 
delayed  the  rebasing  originally  planned 
for  FY  1996. 

The  FY  1987  composite  data  base 
starts  with  financial  variables  from  the 
American  Hospital  Association  (AHA) 
Panel  Survey.  These  data  are  augmented 
by  data  from  the  Medicare  cost  reports 
and  from  the  Departlnent  of  Commerce 
Capital  Expenditvire  Survey.  The 
composite  data  base  provides  annual 
estimates  of  nominal  purchases  for 
bmlding  and  fixed  equipment  and  for 
movable  equipment.  Leasing  amoimts 
were  distributed  among  building  and 
fixed  equipment  and  movable 
equipment  nominal  purchases  by  first 
computing  the  percentage  of  total 
owner-operated  nominal  pimdiases 
attributable  to  each  type  of  equipment, 
and  then  applying  these  percentages  to 
total  leasing  amounts.  Nominal 


purchases  were  then  converted  to 
annual  real  (that  is.  constant  dollar) 
purchases  by  dividing  nominal 
expenditures  by  an  appropriate 
purchase  price  proxy. 

Expected  life  for  building  and  fixed 
equipment  and  for  movable  equipment 
were  derived  from  Medicare  cost  reports 
by  dividing  the  book  value  of  assets  by 
ciurent  year  depreciation  amounts.  The 
relative  distribution  of  real  capital 
purchases  within  the  respective  life  for 
building  and  fixed  equipment  (25  years) 
and  for  movable  equipment  (10  years) 
were  derived  from  the  special  data  base. 
These  relative  distributions  are  shown 
in  Table  1.  Relative  distributions  for  a 
number  of  different  time  periods  were 
averaged  to  obtain  the  distributions  in 
Table  1.  These  distributions  were  all 
very  similar  regardless  of  the  periods 
chosen  and,  therefore,  we  selected  an 
average  of  the  distributions  in  order  to 
simplify  the  calculations. 


Table  1  .—Relative  Weights  for 
Capital-Related  Price  Proxies 


Building  and  Fixed  Equipment  Ex¬ 
pected  Life:  25  years: 

1  . 

0.015 

2 . . . 

0.019 

3 . 

0.022 

4 . 

0.024 

0.023 

6 . 

0.022 

7 . 

0.020 

8 . 

0.021 

9 . 

0.025 

10 . 

0.030 

11  . . . 

0.033 

12 . 

0.034 

13 . 

0.034 

14 . 

0.035 

15 . 

0.038 

16 . 

0.043 

17 . 

0.049 

18 . 

0.053 

19 . 

0.056 

20 . 

0.057 

21  . 

0.060 

22 . 

0.066 

23 . . . 

0.071 

24 . 

0.075 

25 . 

0.077 

Total  . 

1.000 

Movable  Equipment  Expected 
Life:  10  years: 

1  . 

0.064 

2 . 

0.072 

3 . 

0.077 

4 . 

0.085 

5 . 

0.095 

6  . . 

0.101 

7 . 

0.109 

8 . 

0.122 

9 . 

0.132 

10 . 

0.142 

Total  . 

1.000 
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Table  1.— Relative  Weights  for 
Capital-Related  Price  Proxies— 
Continued 


Interest  Expected  Life:  22  years: 


1  .. 
2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 

10 
11 


0.007 

0.009 

0.010 

0.011 

0.013 

0.015 

0.017 

0.020 

0.023 

0.027 

0.032 


12 


0.038 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Total 


0.043 

0.050 

0.057 

0.064 

0.074 

0.083 

0.090 

0.098 

0.105 

0.114 


1.000 


Table  2  shows  the  historical,  annual 
percentage  changes  in  the  capital- 


related  price  proxies  employed  in  the 
CIPI  prior  to  vintage-weighting.  These 
proxies  are  as  follows:  the  institutional 
construction  index  maintained  by 
Boeckh  for  the  unit  prices  of  fixed 
assets;  the  machinery  and  equipment 
component  of  the  Producer  Price  Index 
(PPI-11)  for  movable  equipment;  the 
average  yield  on  domestic  municipal 
bonds  fi-om  the  Bond  Buyer  index  of  20 
bonds  (Mimi);  the  average  yield  on 
Moody’s  corporate  bonds  (AAA);  a 
composite  of  Muni  and  AAA  indexes 
(Combined  Muni/ AAA);  and  the 
residential  rent  component  of  the 
Consiuner  Price  Index  (CPI  Rent)  for 
other  capital  costs. 

We  previously  used  the  Engineering 
News-Record  (ENR)  building  cost  index 
as  a  price  proxy  for  the  unit  price  of 
fixed  assets.  However,  we  believe  that 
the  Boeckh  institutional  construction 
index  is  more  applicable  to  the  industry. 
The  variation  between  the  two  indexes 
is  minimal. 

We  applied  the  relative  vintage 
depreciation  weights  hum  Table  1  to  the 
appropriate  non-vintage  weighted 
historical,  annual  index  levels  (base 
year  FY  1987)  of  depreciation  price 


proxies  to  generate  the  current  year, 
vintage-weighted  component  index 
levels  for  the  CIPI  depreciation  sector. 
The  annual  percentage  change  between 
the  non-vintage  wei^ted  historical, 
annual  depreciation  index  levels  are 
listed  in  Table  2.  The  annual  percentage 
changes  between  the  annual,  vintage- 
weighted  depreciation  component  index 
levels  (base  year  FY  1987)  are  Usted  in 
Table  3.  For  example,  the  FY  1996 
movable  equipment  index  component 
percentage  change  of  1.8  percent  in 
Table  3  was  computed  as  the  percentage 
change  between  the  FY  1995  and  FY 
1996  vintage-weighted  movable 
equipment  component  index  levels.  The 
FY  1996  movable  equipment  component 
index  (base  year  FY  1987)  represents  the 
weighted-average  of  the  index  levels  in 
the  movable  equipment  price  proxy 
(PPI-11  in  Table  2)  for  the  previous  10 
years  (that  is,  FY  1987  through  1996), 
weighted  by  the  relative  vintage  weights 
listed  for  movable  equipment  in  Table  1. 
These  calcvilations  are  slightly  different 
than  prior  versions  of  the  CIPI  in  the 
Federal  Register,  and  reflect  a  more 
refined  weighting  methodology. 


Table  2.— Annual  Percent  Changes  for  Non-Vintage  Weighted  Capital  Input  Price  Proxies,  Fiscal  Years 

1949  TO  2000 


[Proxy  name — BOECKH — institutionai  construction,  PPI-1 1 -machinery  and  equipment.  Muni — averaoe  yield  on  domestic  municipal  bonds — borxj’ 
buyer  (20  bonds),  AAA— average  yield  on  moody’s  AAA  corporate  boixls,  CPI  rent  (all  urban)— residential  rent] 


Fiscal  year 

BOECKH 

PPI-11 

Muni 

AAA 

Combined 

Muni/AAA 

CPI  rent 

1949  . . . 

3.3 

7.4 

-4.4 

-3.1 

-4.2 

4.4 

1950  . 

1.4 

0.5 

-9.4 

-4.2 

-8.4 

3.9 

1951  . 

8.6 

13.6 

-5.8 

7.1 

-3.4 

3.7 

1952  . 

3.7 

1.6 

12.9 

5.7 

11.4 

42 

1953 . 

3.5 

0.8 

25.9 

7.3 

22.2 

4.7 

1954  . . . 

1.5 

2.7 

-8.2 

-6.3 

-7.9 

4.8 

1955  . . 

1.8 

1.9 

-0.4 

1.1 

-0.1 

1.4 

1956  . - . 

4.8 

7.5 

7.8 

7.6 

7.8 

1.7 

1957  . . . 

3.6 

8.0 

24.0 

18.0 

23.0 

1.9 

1958  . 

1.8 

3.2 

-3.7 

-1.1 

-3.3 

1.9 

1959  . . . 

3.1 

1.6 

11.5 

13.3 

11.8 

1.3 

1960  . 

2.7 

1.5 

1.7 

4.9 

2.3 

1.6 

1961  . 

1.1 

-0.3 

-3.1 

-3.2 

-3.2 

1.3 

1962  . 

2.2 

0.0 

-6.4 

0.8 

-5.1 

1.3 

1963  . 

2.3 

0.0 

-3.4 

-2.8 

1.0 

1964  . 

2.8 

0.9 

3.2 

3.3 

1.0 

1965  . 

3.1 

0.6 

-0.5 

1.6 

-0.1 

1.0 

1966  . 

3.8 

2.7 

16.5 

11.0 

15.4 

12 

1967  . 

5.3 

3.8 

2.4 

8.3 

3.5 

1.7 

1968  . 

7.3 

2.8 

14.7 

14.5 

14.6 

2.4 

1969  . 

8.4 

3.3 

21.5 

9.8 

19.2 

2.8 

1970  . 

7.0 

4.2 

22.2 

18.0 

21.4 

4.1 

1971  . 

8.7 

4.2 

-13.9 

-4.9 

-12.3 

4.7 

1972  . 

8.0 

2.2 

-5.8 

-3.8 

-5.4 

3.6 

1973  . . . 

2.6 

-1.8 

0.8 

-1.3 

4.0 

1974  . ; . 

8.0 

9.9 

12.6 

12.5 

12.6 

4.9 

1975  . 

11.1 

19.5 

19.2 

7.9 

16.9 

5.2 

1976  . 

7.6 

6.7 

-1.2 

-3.2 

-1.5 

5.3 

1977  . 

8.5 

6.0 

-15.8 

-6.4 

-14.1 

5.8 

1978  . 

6.6 

7.6 

1.1 

5.6 

2.0 

6.7 

1979  . 

7.5 

8.7 

7.3 

8.9 

7.6 

7.1 

1980  . 

8.6 

11.5 

26.9 

22.9 

26.1 

8.6 

1981  . 

9.8 

10.6 

32.9 

20.7 

30.5 

8.8 
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Table  2.— Annual  Percent  Changes  for  Non-Vintage  Weighted  Capital  Input  Price  proxies.  Fiscal  Years 

1 949  TO  2000 — Continued 

[Proxy  name — BOECKH — institutional  construction,  PPI-1 1-machinery  and  equipment.  Muni— average  yield  on  domestic  municipal  bonds— tx)nd 
buyer  (20  bonds),  AAA— average  yield  on  moody’s  AAA  corporate  bonds,  CPI  rent  (all  urban) — residential  rent) 


Fiscal  year 

BOECKH 

PPMI 

Muni 

AAA 

Combined 

Muni/AAA 

CPI  rent 

1982  . ; . 

9.6 

16.2 

5.5 

14.2 

8.0 

1983  . . . 

7.0 

-22.5 

-17.7 

-21.7 

6.3 

1984  . 

5.2 

4.8 

6.9 

5.1 

5.0 

1985  . 

2.0 

2.2 

-5.3 

-7.1 

-5.6 

5.9 

1986  . 

1.6 

1.5 

-18.1 

-19.6 

-18.4 

62 

1987  . 

2.1 

1.5 

-5.5 

-5.5 

4.5 

1988  . 

2.3 

2.2 

7.1 

7.6 

3.8 

1989  . 

,  3.6 

3.5 

-6.7 

-4.8 

-6.3 

3.8 

1990  . 

2.5 

3.1 

-1.2 

-2.0 

-1.3 

42 

1991  . 

2.7 

2.2 

-2.7 

-2.6 

-2.7 

3.9 

1992  . . . 

3.1 

0.5 

-7.4 

-82 

-7.5 

2.6 

1993  . 

2.4 

0.4 

-8.9 

-10.3 

2.4 

1994  . 

2.8 

0.8 

0.0 

02 

0.0 

2.3 

1995  . 

3.1 

1.4 

6.2 

8.1 

6.5 

2.7 

1996  . 

2.8 

-6.9 

-6.7 

3.0 

1997  . 

3.4 

4.2 

1.5 

3.7 

22 

1998  . 

3.4 

-2.3 

1.3 

2.1 

3.6 

1999  . 

3.2 

-1.3 

-1.2 

2.5 

2000  . : . 

3.2 

0.5 

0.5 

2.7 

Source:  DRI/McGraw-Hill  HCC,  2nd  Qtr  1995;  @USSIM/TRENDLONG0595;  @CISSIM/CCONTROL952. 
Released  By:  HCFA,  OACT,  Office  of  National  Health  Statistics. 


Table  3.— HCFA  Capital  Input  Price  Index  Percent  Changes,  Total  and  Components,  Fiscal  Years  1979  to 

2000 


Depreciation 

Fiscal  year 

Total 

Building  and 
fixed  equip¬ 
ment 

Movable 

equipment 

Interest 

Other 

Weights  (FY1987) . . . 

1.0000 

0.6510 

0.3054 

0.3456 

0.3274 

0.0216 

Price  Changes 


Source:  DRI/McGraw-Hill  HCC.  2nd  Qtr  1995;  @USSIM/TRENDLONG0595; 
@CISSIM/CONTROL952. 

Released  By:  HCFA,  OACT,  Office  of  National  Health  Statistics. 


As  we  have  discussed  in  connection 
with  previous  versions  of  the  CIPI, 
stability  is  an  important  criterion  for 


evaluating  such  an  index.  Stability  is  an 
inherent  characteristic  of  capital 
because  of  its  vintage  nature;  since 


capital  assets  are  consiuned  over  time, 
they  are  replaced  at  a  relatively  slow 
rate.  An  input  price  index  for  capital 
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should  reflect  the  relative  stability  of 
capital  assets  themselves.  Furthermore, 
excessive  volatility  in  a  price  index 
deprives  the  index  of  pr^ictability, 
thus  inhibiting  the  ability  of  institutions 
to  plan  for  changes  in  capital  payments 
resulting  horn  changes  in  the  CIPI.  We 
graphically  demonstrated  (using  the 
projections  available  at  that  time)  the 
stability  of  the  annual  HCFA  vintage- 
weighted  CIPI  compared  to  annual 
changes  in  non-vintage-weighted  capital 
purchase  prices  in  Figures  1  and  2  in 
our  discussion  of  May  27, 1994  (59  FR 
27882). 

ProPAC  recommends  a  capital  input 
price  index  based  on  annual  changes  in 
current  capital  purchase  prices 
excluding  consideration  of  weighted 
historical  capital  purchase  prices  (that 
is,  not  vintage  weighted).  We  previously 
argued  that  the  ProPAC  index  was  not 
consistent  with  the  operating  input 
price  index  that  is  currently  used  to 
assist  in  updating  DRG  payment  rates. 
We  would  add  that  the  greater  volatility 
in  annual  purchase  prices  would 
introduce  an  unacceptable  degree  of 
volatility  in  prospective  capit^ 
payments  and  does  not  reflect  the 
inherent  stability  that  comes  horn  the 
vintage  nature  of  capital. 

Comment:  One  commenter  contended 
that  the  HCFA  CIPI  is  excessively 
complicated,  considering  that  its 
purpose  is  to  update  just  a  small  portion 
(approximately  10  percent)  of  payments 
to  hospitals  for  inpatient  services.  The 
commenter  recommended  that  a  simpler 
approach  be  adopted. 

Response:  Capital  expenses  for 
prospective  payment  hospitals  are 
expected  to  be  about  $7.8  billion  in  FY 
1996,  a  significant  amoimt  that  warrants 
an  appropriate  input  price  index.  While 
the  HCFA  CIPI  does  include  vintage¬ 
weighting  of  both  depreciation  and 
interest  prices,  the  HCFA  CIPI  is 


actually  a  simplification  of  the 
complicated  capital  acciunulation 
process  it  is  measiuing.  It  would  not  be 
appropriate  to  accept  an  index  that  does 
not  measure  capital  prices  as  well  just 
because  it  is  simpler.  The  HCFA  CIPI  is 
complicated  only  to  the  point  that  it 
accurately  measures  price  increases  for 
capital  purchased  in  a  financial  world 
that  is  itself  inherently  complicated  by 
the  vintage  nature  of  capital.  Despite  its 
necessary  complexities,  the  HCFA  CIPI 
provides  an  accurate,  less  volatile 
measure  of  price  increases  than  annual 
price  changes,  providing  hospitals  with 
the  ability  to  plan  for  changes  in  capital 
payments.  As  stated  earlier,  the  vintage 
nature  of  capital  requires  that  the  index 
reflect  the  stability  of  capital  assets. 

Another  commenter  on  a  previous 
version  of  the  CIPI  recommended  that 
data  from  Securities  Data  Corporation  be 
incorporated  into  the  CIPI  interest 
computations.  This  source  provides  » 
information  on  hospital  issuances  of 
municipal  and  commercial  bonds.  From 
this  data  base,  we  incorporated 
information  showing  that  the  average 
expected  life  of  hospital  bond  debt 
instruments  (that  is,  the  time  interval 
between  the  issue  date  and  the 
matiuation  date)  was  about  13  years  for 
mimicipal  serial  bonds  and  about  25 
years  for  municipal  term  bonds.  The 
weighted  average  life  for  the  2  types  of 
bonds  was  22  years. 

The  relative  nominal  capital 
purchases  within  various  22-year 
periods  provided  appropriate  vintage 
weights  for  annual  changes  in  interest 
rates.  Not  all  capital  purchases  are 
funded  by  debt.  Medicare  cost  reports 
suggest  that  about  80  percent  of  new 
capital  acquisitions  are  financed  by  debt 
and  about  20  percent  by  equity 
financing.  However,  if  the  proportion  of 
total  purchases  financed  by  debt  does 
not  change  substemtially  from  year  to 


year,  then  it  is  irrelevant  whether  we 
use  the  full  amount  or  a  constant 
proportion  of  the  full  amoxmt  of 
nominal  capital  acquisitions  as  weights 
for  relative  amoimts  of  the  debt 
instruments  still  active  in  the  current 
period. 

A  third  commenter  on  a  previous 
version  of  the  CIPI  recommended  that 
we  investigate  the  effects  on  interest  rate 
changes  of  changing  structures  of 
hospital  bond  ratings.  If  bond  ratings  are 
deteriorating,  hospitals  incur  higher 
interest  rate  charges;  if  bond  ratings 
improve,  hospitals  incur  lower  interest 
rates.  Our  CIPI  cmnrently  recognizes  only 
changes  in  pure  interest  rates  and  does 
not  recognize  chemges  in  effective 
interest  rates  due  to  changes  in  bond 
ratings. 

We  reviewed  a  hospital  mimicipal- 
bond  data  base  from  Securities  Data 
Corporation  to  examine  that  issue.  The 
data  showed  that  serial  bonds  continue 
to  dominate  short-term  financing  and 
that  term  bonds  dominate  long-term 
financing.  We  classified  all  bond 
amounts  by  ratings  found  in  the  data 
base  for  years  1980  to  1993.  The 
distribution  of  those  issues  described 
with  a  Moody’s  Quality  Rating,  shown 
in  Table  4  (portions  are  applied  to  dollar 
amoimt  of  debt  issued),  in^cates  a 
trend  toward  higher  quality  issues  since 
1984.  Although  the  annual,  aggregate 
issue  amounts  in  Moody’s  quedity  range 
Aaa  through  A  have  remained 
approximately  fconstant  since  1980, 
issue  amounts  in  the  highest  quality 
band  have  become  substantially  higher 
since  inception  of  the  prospective 
payment  system.  Both  issue  amounts  in 
the  Aaa-Aa3  ranges  and  those  in  the 
Aaa-A  range  are  greater  in  1993  than  at 
any  time  since  1980.  We  conclude  there 
is  not  sufficient  evidence  to  justify  a 
component  for  deteriorating  bond 
ratings  in  the  CEPI. 


Table  4.— Percent  Distribution  of  Hospital  Municipal  Bond  Amounts  by  Moody’s  Quality  Rating.* 


Pre-prospec- 
tive  payment 
system 

Post-prospective  payment 
system 

1984-1988 

1989-1993 

1980-1983 

(percent) 

(percent) 

(percent) 

Aaa-Aa3  . 

7.1 

36.8 

49.0 

Aa-A . 

50.6 

24.1 

21.7 

Baal-Ba  . 

9.6 

3.6 

8.0 

Not  Rated . .•. . 

31.0 

32.7 

17.9 

*  Distributions  do  not  sum  to  100  percent  due  to  a  residual  category  of  missing  data. 

Notes: 

(1)  Aggregate  issues  from  Aaa-A  have  remained  fairly  constant  since  1980. 

(2)  Issue  amounts  in  the  highest  quality  band  have  b^me  substantially  higher  since  inception  of  the  prospective  payment  system. 

(3)  Both  issue  amounts  in  the  Aaa-Aa3  ranges  and  those  in  the  Aa-A  ranges  are  greater  in  1993  than  at  any  time  since  1980. 
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Relative  vintage  interest  weights 
derived  from  our  procediue  are  shown 
in  Table  1.  When  combined  with  index 
levels  (base  year  FY  1987)  of  annual, 
non-vintage  weighted  interest  rate 
proxies,  the  relative  interest  weights 
provide  current  year,  vintage-weighted 
component  index  levels  for  interest 
rates  in  the  CIPI.  The  annual  percentage 
change  between  the  non-vintage- 
weighted  historical,  annual  interest 
index  levels  are  listed  in  Table  2.  The 
annual  percentage  change  between  the 
annual,  vintage-weighted  interest 
component  index  levels  (base  year  FY 
1987)  are  listed  in  Table  3.  Thus,  for 
example,  the  interest  rate  component 
change  of  -2.5  percent  in  Table  3  for 
FY  1996  represents  the  annual 
percentage  change  between  the  1995 
and  1996  vintage-weighted  interest 
component  index  levels.  The  1996 
interest  component  index  level  (base 
yew  FY  1987)  is  computed  as  the 
vintage- weighted  average  of  the 
previous  22  years  in  the  interest  rate 
proxy  index  level  (Combined  Muni/ 
AAA)  in  Table  2,  weighted  by  the 
interest  weights  listed  in  Table  1.  We 
use  an  index  level  for  a  combined 
municipal  and  AAA  commercial  bond 
interest  rate  (percent  changes  shown  in 
Table  2  as  Combined  Mimi/AAA), 
giving  the  mimicipal  rate  an  85  percent 
weight  and  the  AAA  rate  a  15  percent 
weight,  reflecting  the  relative  hospital 
debts  of  the  govemment/non-proflt 
hospital  sector  eind  the  for-profit  sector. 

Although  Medicare  cost  reports  show 
that  only  60  percent  of  crurent  hospital 
debt  is  in  the  form  of  notes  or  bonds 
(about  40  percent  is  in  the  form  of 
mortgages),  we  assumed  that  the  relative 
annual  weights  for  all  debt  and  the 
relative  annual  changes  in  interest  rates 
for  all  debt  were  the  same  as  bond- 
related  weights  and  price  changes.  We 
are  still  sear^ing  for  an  appropriate 
soince  of  information  on  hospital 
commercial  mortgage  data.  We  do  not 
expect  that  the  discovery  of  such  data 
will  materially  alter  our  ciurent 
conclusions  about  trends  in  effective 
interest  rates  over  time. 

c.  Projection  of  the  CIPI  for  Fiscal 
Year  1996.  DRl  projects  a  1.5  percent 
increase  in  the  CIPI  for  FY  1996  (Table 
3).  This  is  the  outcome  of  a  2.8  percent 
increase  in  projected  weighted 
depreciation  prices  in  FY  1996,  partially 
offset  by  a  2.5  percent  decline  in 
vintage-weighted  interest  rates  in  FY 
1996. 

d.  ProPAC  Input  Price  Index. 

i.  Introduction.  Three  major 

differences  distinguish  ProPAC’s  CIPI 
from  HCFA’s  CIPI: 

•  The  ProPAC  CIPI  measures  changes 
in  capital  asset  piuxbase  prices  in  the 


year  the  asset  is  purchased  Uhat  is,  not 
vintage- weighted).  HCFA’s  CIPI  is 
designed  to  measvu«  changes  in  a 
vintage-weighted  composite  of  capital 
asse^iutdiase  prices. 

•  The  ProPAC  CDPI  uses  the  Marshall 
and  Swift  hospital  equipment  index  as 
the  movable  equipment  pvuchase  price 
proxy  while  HCFA  uses  the  Producer  . 
Price  Index  for  machinery  and 
equipment. 

•  The  ProPAC  CIPI  has  no  interest 
component.  ProPAC  treats  interest  rate 
changes  as  an  optional  separate  update 
policy  adjustment  factor. 

Through  1996,  for  example,  ProPAC 
expects  that  long  term  interest  rates  will 
remain  relatively  stable  and,  therefore, 
believes  that  it  is  not  appropriate  to 
adjust  capital  input  prices  for  forecasted 
changes  in  interest  rates  in  the  target 
year. 

HCFA  incorporates  a  vintage- 
weighted  composite  of  interest  rates  in 
its  CIPI  for  the  target  year. 

ii.  Depreciation.  ProPAC  states  that  its 
CIPI  is  analogous  to  the  prospective 
payment  operating  price  index.  We 
disagree.  The  components  of  the 
operating  index  represent  price  changes 
in  ongoing  hospital  expenses  for  labor 
and  non-capital  goods  and  services.  The 
analogous  capital  expenses  in  this 
context  are  cmrrent  depreciation  costs, 
interest  costs,  and  other  capital-related 
expenses  (such  as  insurance).  Current 
depreciation  and  interest  costs, 
according  to  HCFA.  IRS,  and  accoimting 
principles,  are  a  cumulative  composite 
of  segments  of  expenses  inciured  in 
current  and  prior  periods.  Current 
interest  costs  are  a  cvunulative 
composite  of  segments  of  past  and 
current  year  debt  costs.  Since  both 
depreciation  and  interest  costs  have  a 
vintage  component,  the  price  aspect  of 
these  costs  must  have  a  vintage 
component  as  well.  The  HCFA  CIPI 
attempts  to  capture  these  vintage  . 
components. 

Differences  between  HCFA  and 
ProPAC  with  respect  to  choices  for 
annual  non-vintage-weighted  rates  of 
change  in  alternative  price  proxies  for 
movable  equipment  are  small  for  much 
of  the  historical  period.  (We  illustrated 
this  fact  in  Figure  8  (Inset)  in  the  May 
27,  1994  proposed  rule  (59  FR  27890), 
using  earlier  projections.)  As  noted  in 
our  September  1, 1992  final  rule,  one 
basic  criterion  for  accepting  price 
proxies  is  public  availability  of 
docmnentation  on  data  sources  and 
methodology  (57  FR  400ia-40019). 
Despite  repeated  efforts,  neither  we  nor 
Data  Resources  Inc.  have  been  able  to 
obtain  documentation  on  the  movable 
price  proxy  recommended  by  ProPAC 
(Marshall  and  Swift  hospital  equipment 


index)  that  explains  how  it  is  derived 
and  what  sampling  frame  and  sampling 
error  attach  to  the  estimates.  In  the 
absence  of  such  information  we  cannot 
adopt  the  ProPAC  alternative. 

HCFA’s  assumption  is  that  prices  for 
movable  equipment  purchased  by 
hospitals  change  at  about  the  same  rate 
as  prices  for  machinery  and  equipment 
generally.  This  assumption  is  justified 
in  part  by  the  fact  that  not  all  movable 
equipment  purchased  by  hospitals  is 
medieval  equipment;  it  stands  to  reason 
that  the  prices  for  non-medic:al  movable 
equipment  purchased  by  hospitals,  such 
as  automobiles,  desks,  chairs,  etc., 
would  change  at  about  the  same  rate  as 
prices  for  all  machinery  and  equipment. 
To  examine  this  assmnption  fiurther,  we 
measured  the  rate  of  change  in  the 
HCFA  movable  price  proxy  relative  to 
prices  for  medic^  equipment  only  by 
preparing  a  composite  index  of  medical 
prices  from  the  Bureau  of  Labor 
Statistics  Producer  Price  Index  (PPI)  for 
two  commodity  categories — medical 
instruments/equipment  and  X-ray/ 
electro-medical  equipment.  The  two  PPI 
commodity  indexes  were  then  merged 
using  their  respective  PPI  weights.  Price 
changes  for  this  index  are  not  available 
for  years  prior  to  1984.  Annual  price 
changes  for  medical  equipment  follow 
the  annual  HCFA  price  proxy  more 
closely  than  the  ProPAC  price  proxy  for 
most  of  the  historical  period.  We  will 
continue  to  monitor  trends  in  these 
indexes  to  ensure  that  appropriate  price 
proxies  are  incorporated  in  the  CIPI. 

iii.  Interest.  ProPAC  has  proposed  to 
project  annual  interest  rates  to  futiue 
periods  and  then  to  decide  whether  to 
allow  an  add-on  to  the  Federed  capital 
rate  depending  on  the  magnitude  of  the 
projection.  ProPAC  has  presented  no 
objective  criteria  for  determining  when 
an  interest  adjustment  is  appropriate. 
We  previously  noted  that  a  single-year 
projection  for  interest  rates  is 
conceptually  inappropriate  since 
interest  costs  must  be  vintage-weighted. 
In  addition  to  this  conceptual  problem, 
the  ProPAC  approach  is  impractical 
because  future  annual  interest  rates  are 
volatile,  vulnerable  to  unpredictable 
market  forces,  and  subject  to  exogenous 
influences  (such  as  Federal  Reserve 
Board  decisions)  that  are  difficult  to 
anticipate.  Thus,  any  projection  of 
future  annual  interest  rates  is  likely  to 
be  inaccurate,  resulting  in 
underpayment  or  overpayment  of  the 
Federal  capital  rate  relative  to  the 
capital-related  expenses  that  the  rate  is 
supposed  to  reflect.  The  resulting 
uncertainty  in  payments  under  future 
Federal  capital  rates  further  complicates 
future  capital  expenditvue  decisions  by 
hospitals.  On  the  other  hand,  the 
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projected  HCFA  CEPI  interest 
component  for  the  target  year  is  the 
wei^ted  average  change  over  22  years 
of  interest  rate  history,  of  which  20 
years  experience  in  the  non-vintage 
weighted  price  proxy  is  appropriately 
historical.  The  projected  annual,  non¬ 
vintage  weight^  experience  in  the  price 
proxy  for  the  most  recent  2  years  may 
be  as  inaccurate  as  any  ProPAC 
projection,  but  any  error  will  have 
minimal  effects  on  Federal  rates  due  to 
the  appropriately  weighted  effect  of  the 
historical  data  in  the  HCFA  CIPI.  This 
stability  in  the  interest  rate  component 
of  the  HCFA  CIPI  provides  hospital 
planners  with  a  degree  of  certainty 
about  future  Federd  rate  payments, 
other  things  remainiim  equal. 

iv.  The  Composite  (^1.  Annual 
percentage  changes  in  the  historical  and 
projected  HCFA  and  ProPAC  CIPIs 
differ  markedly  as  shown  in  Table  5. 

The  2.9  percent  increase  for  the  ProPAC 
capital  mmket  basket  in  Table  5  for  FY 
1996  is  lower  than  the  4.1  percent 
increase  presented  in  ProPAC’s  March 
1995  Report  and  Reconunendation  to 
the  Congress.  In  the  ProPAC  March 
report,  ProPAC  used  the  4th  quarter 

1994  DRI  forecasts,  while  the  figure  in 
this  final  rule  represents  2nd  quarter 

1995  DRI  forecasts.  Between  4th  quarter 
1994  and  2nd  quarter  1995,  DRI  revised 
its  forecast  downward  by  1.2  percentage 
points  to  reflect  slower  price  growth  in 

1996  than  originally  expected.  A  lower 
forecast  for  the  movable  equipment 
price  proxy  (Marshall  and  Swift)  was 
responsible  for  roughly  60  percent  of  the 
1.2  percentage  point  decline  between 
forecasts.  The  remaining  40  percent  of 
the  decline  was  the  result  of  lower 
forecasts  in  the  fixed  equipment  price 
proxy  (Boeckh)  and  the  other  capital- 
related  expenses  price  proxy  (CPI- 
residential  rent),  which  accounted  for 
roughly  23  percent  and  12  percent, 
respectively.  We  emphasize  that  the 
later  forecast  was  not  available  when 
ProPAC  released  its  March  report. 

The  ProPAC  CIPI  is  much  more 
volatile  than  the  HCFA  CIPI  in  the 
historical  period  through  1994  because 
it  does  not  reflect  vintage-weighted 
capital  input  price  factors  for 
depreciation.  Further,  the  ProPAC  CIPI 
omits  conceptually  relevant  interest 
rates.  The  cumulative  effect  of  declining 
interest  rates  for  all  debt  instruments  in 
recent  years  has  driven  the  rate  of 
change  in  the  HCFA  vintage-weighted 
interest  rate  component  downward,  a 
trend  projected  by  DRI  into  future  rate 
years.  The  declining  interest  rate 
component  appropriately  brings  the 
HCFA  CIPI  below  the  ProPAC  CIPI  in 
the  projection  period.  Other  things 
being  equal,  the  ProPAC  index  would 


result  in  overpayment  through  the 
Federal  rate  b^ause  anticipated  actual 
capital-related  expenses  will  be  less 
than  ProPAC  projects  due  to  the  effects 
of  lower  interest  rates  on  capital-related 
expenses. 

Table  5.— Annual  Percent 

Changes  in  HCFA  Capital  Input 
Price  Index  and  the  ProPAC 
Capital  Market  Basket,  1979  to 
2000 


Fiscal  year 

HCFA 

capital 

iiput 

price 

irxiex 

ProPAC 

capital 

market 

basket 

1979  . 

5.6 

8.3 

1980  . 

7.1 

9.2 

1981  . 

8.8 

10.0 

1982  . 

9.3 

7.7 

1983  . 

6.7 

4.6 

1984  . 

6.3 

3.9 

1985  . 

5.1 

2.2 

1986  . 

3.7 

1.7 

1987  . 

3.1 

2.1 

1988  . 

3.0 

3.5 

1989  . 

2.7 

4.6 

1990  . 

2.4 

2.3 

1991  . 

2.1 

3.0 

1992  . 

1.7 

2.2 

1993  . 

1.3 

2.1 

1994  . 

1.3 

2.8 

1995  . 

1.5 

3.4 

1996  . 

1.5 

2.9 

1997  . 

1.7 

3.4 

1998  . 

1.9 

3.3 

1999  . 

1.9 

3.2 

2000  . 

1.9 

3.4 

Source;  DRI/McGraw-Hill  HCC,  2nd  Qtr 
1995;  @USSIM/TRENDLONG0595; 

@CISSIM/CONTROL952. 

Released  By:  HCFA,  OACT,  Office  of  Na¬ 
tional  Health  Statistics. 

ProPAC  believes  that  Medicare 
program  payments  should  reflect  both 
savings  from  low  interest  rate  levels  on 
new  debt  instruments  and  the 
additional  costs  of  high  interest  rate 
levels.  As  explained  above,  the 
Commission  has  proposed 
accomplishing  this  though  an  interest 
poUcy  adjustment.  However,  ProPAC 
has  neither  presented  a  threshold  level 
for  making  an  interest  adjustment  nor 
established  a  process  for  determining 
the  amoimt  of  the  adjustment.  The 
HCFA  CIPI,  on  the  other  hand, 
automatically  registers  the  price  effects 
of  interest  rate  changes  on  new  debt 
instruments  that  carry  over  into  future 
periods,  edthough  those  effects  are 
appropriately  registered  only  very 
gradually. 

When  interest  rate  levels  decline, 
hospitals  may  refinance  their  existing 
debt.  Refinancing  has  a  price  effect  as 
new  debt  instruments  with  lower  prices 
(interest  rate  levels)  replace  older  debt 


instruments  with  higher  prices  (interest 
rate  levels).  ProPAC  believes  its  interest 
policy  adjustment  can  and  should 
capture  this  behavior.  In  this  way. 
Medicare  can  share  in  the  savings  firom 
refinancing.  The  HCFA  CIPI  does  not 
now  automatically  register  the  price 
effects  of  refinancing.  Whether  to  do  so 
or  not  is  a  policy  judgment  concerning 
whether  HCFA  should  share  in 
refinancing  savings  or  allow  hospitals  to 
realize  the  full  effects  of  refinancing.  A 
refinancing  adjustment  would  not  only 
reflect  actual  hospital  behavior,  but 
would  also  add  to  the  existing 
incentives  of  a  rate-based,  system  for 
hospitals  to  replace  high  interest  debt 
instruments  with  lower  interest  debt 
instruments.  However,  the  absence  of  a 
refinancing  adjustment  could  allow 
individual  hospitals  to  refinance  and 
keep  the  savings,  just  as  individual 
hospitals  who  become  relatively  more 
efficient  in  furnishing  care  for  specific 
DRGs  are  rewarded  for  the  more 
efficient  behavior. 

Since  refinancing  is  a  price  matter, 
the  adjustment  would  appropriately  be 
on  the  price  side  of  the  framework, 
rather  them  on  the  policy  adjustment 
side,  which  deals  with  quantities. 
However,  the  adjustment  would  not  be 
included  directly  within  the  CIPI 
because  the  price  effect  of  refinemcing 
involves  a  shift  in  the  vintage  weights 
applied  to  index  levels.  That  is,  interest 
expense  associated  with  prices  (interest 
rate  levels)  in  the  year  the  debt  is 
originated  would  be  shifted  to  reflect 
interest  expense  associated  with  prices 
in  the  year  the  debt  is  refinanced.  This 
essentially  would  reduce  the  relative 
vintage  weights  for  interest  in  the  CIPI 
(Table  1)  in  some  years  and  increase  the 
relative  vintage  weights  for  interest  in 
other  years.  Yet  by  definition,  the  fixed- 
weight  CIPI  holds  all  weights  constant. 
However,  a  discretionary  adjustment 
could  be  made  on  the  relative  vintage 
weights.  This  is  analogous  to  the 
separate  adjustments  for  real  case-mix 
changes  in  the  update  framework. 

In  me  June  2, 1995  proposed  rule  we 
invited  comments  on  whether  to 
incorporate  a  refinancing  adjustment 
within  the  HCFA  framework.  A 
refinancing  adjustment  would  present 
specific  problems  because  HCFA  has 
not  been  able  to  obtain  data  to 
accurately  determine  refinancing 
amoimts.  Whether  HCFA  can  ultimately 
propose  a  refinancing  adjustment 
depends  upon  whether  the  necessary 
data  can  be  obtained. 

Comment:  Two  commenters  stated 
that  a  proposed  refinancing  adjustment 
is  not  necessary.  One  commenter 
indicated  that  hospitals  should  be 
rewarded  by  keeping  savings  from 
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efficient  behavior  such  as  refinancing 
high  interest  debt.  The  other  Gommenter 
indicated  that  it  would  not  be  proper  for 
hospitals  to  be  penalized  or  rewarded 
based  on  a  theoretical  refinancing 
threshold  that  would  trigger  an 
adjustment. 

Response:  These  comments  are  useful 
in  analyzing  the  merits  and  technical 
difficulties  of  including  a  refinancing 
adjustment  in  the  HCFA  update 
framework.  We  are  continuing  to 
determine  whether  a  refintmcing 
adjustment  is  appropriate,  and,  if  so, 
how  to  implement  one.  We  will  provide 
any  additional  findings  in  upcoming 
notices.  We  encourage  comments  and 
suggestions,  like  those  we  have 
received,  or  recommendations  of  any 
studies  or  data  sources  that  would  hie 
useful  in  assessing  and/or  implementing 
a  refinancing  adjustment. 

4.  Case-Mix  Adjustment  and 
Adjustment  for  Forecast  Error 

We  proposed  that  the  update 
framework  contain  adjustments  for 
changes  in  the  case-mix  index  and  for 
forecast  error. 

The  case-mix  index  (CMI)  is  the 
measure  of  the  average  DRG  weight  for 
cases  paid  under  the  prospective 
payment  system.  Because  the  DRG 
weight  determines  the  prospective 
payment  for  each  case,  any  percentage 
increase  in  the  CMI  corresponds  to  an 
equal  percentage  increase  in  hospital 
parents. 

The  CMI  can  change  for  any  of  several 
reasons:  because  the  average  resource 
use  of  Medicare  patients  changes  ("real” 
case-mix  change);  because  changes  in 
hospital  coding  of  patient  records  result 
in  higher  weight  DRG  assignments 
("coding  effects”);  and  because  the 
annual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect”).  We 
define  real  case-mix  change  as  actual 
changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  changes  in  coding  behavior 
that  result  in  assignment  of  cases  to 
higher-weighted  DRGs  but  do  not  reflect 
higher  resource  requirements.  In  the 
update  framework  for  the  prosjjective 
payment  system  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for 
real  case-mix  change,  but  remove  the 
effects  of  coding  changes  on  the  CMI. 
We  also  remove  the  effect  on  total 
payments  of  prior  changes  to  the  DRG 
classifications  and  relative  weights,  in 
order  to  retain  budget  neutrality  for  all 
CMI-related  changes  other  than  patient 
severity.  (For  example,  we  adjusted  for 
the  effects  of  the  FY  1992  DRG 
reclassification  and  recalibration  as  part 
of  our  FY  1994  update 


recommendation.)  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  case-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  change  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  proposed  to 
adopt  this  CMI  adjustment  as  well  in  the 
capital  update  framework. 

For  FY  1996,  we  are  projecting  a  0.8 
percent  increase  in  the  case-mix  index. 
We  estimate  that  real  case-mix  increase 
will  equal  projected  case-mix  increase 
in  FY  1996.  We  do  not  anticipate  any 
changes  in  coding  behavior  in  our 
projected  case-mix  change.  The 
proposed  net  adjustment  for  case-mix 
change  in  FY  1996  is  therefore  0.0 
percentage  points. 

The  - 1.0  percent  figure  used  in  the 
ProPAC  ft’amework  represents  ProPAC’s 
projection  for  observed  case-mix 
change.  ProPAC  projects  a. 0.8  percent 
increase  in  real  case-mix  change  across 
DRGs  and  a  0.2  percent  increase  in 
within-DRG  complexity.  ProPAC’s  net 
adjustment  for  case  mix  is  therefore 
zero. 

We  estimate  that  FY  1994  DRG 
reclassification  and  recaUbration 
resulted  in  a  0.3  percent  increase  in  the 
case  mix  when  compared  with  the  case- 
mix  index  that  would  have  resulted  if 
we  had  not  made  the  reclassification 
and  recalibration  changes  to  the  DRGs. 
ProPAC  does  not  make  an  adjustment 
for  DRG  reclassification  and 
recalibration  in  its  update 
recommendation. 

The  current  operating  update 
framework  contains  an  adjustment  for 
forecast  error.  The  input  price  index 
forecast  is  based  on  historical  trends 
and  relationships  ascertainable  at  the 
time  the  update  factor  is  established  for 
the  following  year.  In  any  given  year 
there  can  be  unanticipated  price 
fluctuations  that  can  result  in 
differences  between  the  actual  increase 
in  prices  faced  by  hospitals  and  the 
forecast  used  in  calculating  the  update 
factors.  We  continue  to  believe  that  the 
capital  update  framework  should 
include  a  forecast  error  adjustment 
factor.  In  setting  a  prospective  payment 
rate  under  the  proposed  fi'amework,  we 
proposed  to  make  an  adjustment  for 
forecast  error  only  if  our  estimate  of  the 
capital  input  price  index  rate  of  increase 
for  any  year  is  off  by  0.25  percentage 
points  or  more.  There  is  a  2-year  lag 
between  the  forecast  and  the 
measurement  of  the  forecast  error.  Thus, 
for  example,  we  would  adjust  for  a 
forecast  error  made  in  FY  1996  through 
an  adjustment  to  the  FY  1998  update. 


We  received  no  comments  on  our 
proposed  adjustments  for  case-mix 
increase  and  for  forecast  error.  In  this 
final  rule,  we  are  therefore  adopting 
those  adjustments  as  proposed. 


5.  Policy  Adjustment  Factors 

The  capital  input  price  index 
measures  the  pure  price  changes 
associated  with  changes  in  capital- 
related  costs  (prices  x  "quantities”).  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  1987 
proportions  in  the  capital  input  price 
index.  We  proposed  to  address 
appropriate  changes  in  the  amount  and 
composition  of  capital  stock  through  the 
pohcy  adjustment  factors. 

The  current  update  framework  for  the 
prospective  payment  system  for 
operating  costs  includes  factors 
designed  to  adjust  the  input  price  index 
rate  of  increase  for  policy 
considerations.  Under  the  revised 
operating  framework,  we  adjust  for 
service  productivity  (the  efficiency  with 
which  providers  produce  individual 
services  such  as  laboratory  tests  and 
diagnostic  procedures)  and  intensity 
(the  cunoimt  of  services  used  to  produce 
a  discharge).  The  service  productivity 
factor  for  the  operating  update 
framework  reflects  a  forward-looking 
adjustment  for  the  changes  that 
hospitals  can  be  expected  to  make  in 
service-level  productivity  during  the 
year.  A  hospital  retains  any  productivity 
increases  above  the  average. 

The  intensity  factor  for  the  operating 
update  framework  reflects  how  hospital 
services  are  utilized  to  produce  the  final 
product,  that  is,  the  discharge.  This 
component  accounts  for  changes  in  the 
use  of  quality-enhancing  services, 
changes  in  within-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-ineffective 
services.  We  proposed  that  the  intensity 
adjustment  factor  in  the  operating 
framework  be  adopted  in  the  capital 
update  framework.  Under  the  operating 
update  framework,  we  calculate  case- 
mix  constant  intensity  as  the  change  in 
total  charges  per  admission,  adjusted  for 
price  level  changes  (the  CPI  hospital 
component)  and  changes  in  real  case 
mix.  The  use  of  total  diarges  in  the 
c  alculation  of  the  proposed  intensity 
factor  makes  it  a  total  intensity  factor, 
that  is,  charges  for  capital  services  are 
already  built  into  the  calculation  of  the 
factor.  We  therefore  proposed  to 
incorporate  the  intensity  adjustment 
from  the  operating  update  framework 
into  the  capital  update  framework.  In 
the  absence  of  reliable  estimates  of  the 
proportions  of  the  overall  annual 
intensity  increases  that  are  due, 
respectively,  to  ineffective  practice 
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patterns  and  to  the  combination  of 
quality-enhancing  new  technologies  emd 
within-DRG  complexity,  we  proposed  to 
assume,  as  in  the  revised  operating 
update  framework,  that  one-half  of  the 
annual  increase  is  due  to  each  of  these 
factors.  The  proposed  capital  update 
framework  would  thus  provide  an  add¬ 
on  to  the  input  price  index  rate  of 
increase  of  one-half  of  the  estimated 
annual  increase  in  intensity  to  allow  for 
,  within-DRG  severity  increases  and  the 
adoption  of  quality-enhancing 
technology. 

Comment:  Several  comihenters 
objected  that  we  derive  the  estimate  of 
allowable  intensity  as  a  function  of 
observed  intensity,  so  that  any  level  of 
intensity  is  presumptively  100  percent 
too  high. 

Response:  Our  analysis  does  derive 
allowable  intensity  fr’om  observed 
intensity.  However,  we  do  not  believe 
that  doing  so  involves  an  assiunption 
that  any  level  of  intensity  increase  is 
100  percent  too  high.  In  our  analysis, 
and  in  determining  the  level  of  the 
intensity  adjustment  in  the  framework, 
we  assume  that  half  of  observed 
intensity  is  due  to  the  combination  of 
quahty-enhancing  new  technology  and 
within-DRG  complexity,  and  half  to 
ineffective  practice  patterns.  We 
adopted  this  assumption  in  the  absence 
of  any  estimates  of  the  comparative 
contributions  of  those  factors  to  the 
observed  level  of  intensity  increases. 
Under  such  circiunstances,  we  beUeve 
the  assvunption  that  half  of  observed 
intensity  is  allowable  to  be  reasonable 
because  it  minimizes  error. 

We  have  decided  to  adopt  the 
intensity  measure  as  proposed.  For  FY 
1996,  we  have  developed  a  Medicare- 
specific  intensity  measure  based  on  a  5- 
year  average  using  FY  1990-1994.  In 
determining  case-mix  constant 
intensity,  we  found  that  observed  case- 
mix  increase  was  2.2  percent  in  FY 
1990,  2.8  percent  in  FY  1991, 1.5 
percent  in  FY  1992,  0.8  percent  in  FY 
1993,  and  0.8  percent  in  FY  1994.  For 
FY  1990  through  FY  1992,  we  estimate 
that  1.0  to  1.4  percent  of  the  case-mix 
increase  was  real.  (This  estimate  is 
supported  by  past  studies  of  case-mix 
change  by  the  RAND  Corporation.  Tb(. 
most  recent  study  was  “Has  DRG  Creep 
Crept  Up?  Decomposing  the  Case  Mix 
Index  Change  Between  1987  and  1988” 
by  G.M.  Carter,  J.P.  Newhouse,  and  D.A. 
Relies,  R-4098-HCFA/ProPAC  (1991). 
The  study  suggested  that  real  case-mix 
change  was  not  dependent  on  total 
change,  but  was  rather  a  fairly  steady 
1.0  to  1.5  percent' per  year.  We  use  1.4 
percent  as  the  upper  bound  because  the 


RAND  study  did  not  take  into  accoimt 
that  hospitals  may  have  induced  doctors 
to  dociunent  medical  records  more 
completely  in  order  to  improve 
payment.)  We  assumed  that  all  of  the 
observed  case-mix  increase  of  0.9 
percent  for  FY  1993  and  0.8  percent  for 
FY  1994  was  real.  (This  assiunption  is 
consistent  with  the  FY  1996  CMI 
projections  described  above.)  If  we 
assume  that  real  case-mix  increase  was 
1.0  percent  per  year  during  FY  1990 
through  FY  1992  (but  0.9  percent  in  FY 
1993  and  0.8  percent  in  FY  1994),  case- 
mix  constant  intensity  dechned  by  an 
average  1.2  percent  during  FY  1990 
through  FY  1994,  for  a  cumulative 
decrease  of  6.1  percent.  If  we  assume 
that  real  case-mix  increase  was  1.4 
percent  per  year  during  FY  1990 
through  FY  1992  (but  0.9  percent  in  FY 
1993  and  0.8  percent  in  FY  1994),  case- 
mix  constant  intensity  declined  by  an 
average  1.5  percent  during  FY  1990 
through  FY  1994,  foi  a  cumulative 
decrease  of  7.2  percent.  Since  we 
estimate  that  intensity  has  declined 
during  the  FY  1990-1994  period,  the 
intensity  adjustment  for  FY  1996  is  0.0 
percent. 

In  our  discussion  of  a  possible 
efficiency  adjustment,  we  suggested  that 
such  an  adjustment  should  t^e  into 
account  two  considerations.  One  is  that 
capital  inputs,  imlike  operating  inputs, 
are  generally  fixed  in  the  short  run.  The 
productivity  target  in  the  revised 
operating  framework  operates  on  a 
short-term,  year-to-year  basis.  Targets 
for  capital  efficiency  and  cost- 
effectiveness,  however,  must  operate  on 
a  longer  term  basis.  The  other 
consideration  is  that,  prior  to  the 
adoption  of  the  capital  prospective 
pa5rment  system.  Medicare  payment 
pohcy  for  capital-related  costs,  as  well 
as  the  policies  of  other  payers,  did  not 
provide  sufficient  incentives  for 
efficient  and  cost-effective  capital 
spending.  Economic  theory  suggests  that 
an  industry  with  a  guaranteed  return  on 
capital  (such  as  the  hospital  industry 
prior  to  prospective  payment  for  capital- 
related  costs)  would  have  a  tendency  to 
be  overly  capitahzed  relative  to  more 
competitive  industries.  This  is  because 
the  incentive  for  firms  in  such  an 
industry  is  to  compete  on  the  basis  of 
more  capital-intensive  production 
processes  than  firms  in  other  industries. 
As  a  result,  capital  costs  per  case,  and 
therefore  base  year  prospective  capital 
rates,  may  be  higher  than  would  have 
been  consistent  with  capital  acquisition 
policy  in  more  efficiency-oriented 
markets.  A  guiding  principle  in  devising 
an  efficiency  adjustment  is  therefore 


that  Medicare  capital  prospective 
payment  rqjtes  should  not  provide  for 
maintenance  of  capital  in  excess  of  the 
level  that  would  be  produced  in  an 
efficiency-oriented  competitive  market. 

To  examine  this  issue,  we  analyzed 
the  change  in  actual  Medicare  capital 
cost  per  case  for  FY  1986  through  FY 
1992  in  relation  to  the  change  in  the 
capital  input  price  index  (which 
accounts  for  change  in  the  input  prices 
for  capital-related  costs),  and  the  other 
adjustment  factors  that  we  were  then 
proposing  to  include  in  the  framework. 
(The  other  adjustment  factors  are  the 
increase  in  real  case  mix  and  the 
increase  in  intensity  due  to  quality¬ 
enhancing  technological  change  and 
within-DRG  complexity.)  We  foimd 
rates  of  increase  in  actual  spending  per 
case  that  exceeded  the  rate  of  increase 
attributable  to  inflation  in  capital  input 
prices,  quality-enhancing  intensity 
increases,  and  real  case-mix  growth. 

Our  analysis  was  designed  to  examine 
whether  hospitals  had  in  fact  responded 
to  the  incentives  of  the  cost-based 
payment  system  for  capital  by 
expanding  beyond  what  was  necessary 
for  efficient  and  cost-effective  delivery 
of  services.  The  analysis  confirmed  that 
volume  and  intensity  of  capital 
acquisition  far  outpaced  the  increase  in 
capital  input  prices  during  the  years 
between  the  implementation  of  the 
prospective  payment  system  for 
operating  costs  and  the  introduction  of 
the  capital  prospective  payment  system. 
Even  accounting  for  real  CMI  increases 
and  increases  in  intensity  attributable  to 
cost-increasing  but  quality-enhancing 
new  technologies,  there  remains  a  large 
excess  of  capital-related  spending. 

The  following  table  shows  the  results 
of  our  most  recent  analysis,  based  on  the 
most  current  data  available  and  the  most 
recent  projections.  Differences  between 
this  table  and  the  tables  in  previous 
discussions  in  the  Federal  Register 
reflect  updated  figures  for  average 
capital  cost  per  case  increases,  based  on 
the  most  recent  data  and  projections,  . 
and  our  reidsed  CIPI.  This  analysis 
encompasses  all  but  1  year  of  the  period 
from  the  implementation  of  the 
prospective  pa3mient  system  for 
operating  costs  to  the  implementation  of 
the  prospective  payment  system  for 
capital  costs.  (For  FY  1984,  sufficient 
data  is  not  available  to  compute  capita) 
cost  per  case  increases  and  intensity 
increases.)  The  results  of  the  analysis  in 
Table  6  are  substantially  similar  to  the 
results  of  previous  analyses.  In  Table  6, 
real  case-mix  increase  is  assumed  to  be 
1.0  percent  annually. 
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Table  6.— Cumulative  Percentage  Change  in  Capital-Reuted  Cost  per  Case  Due  to  Inflation,  Real  CMI,  and 

Intensity,  1985-1992 


Year 

CIPM 

Real  CMI  2 

Allowable 
intensity  3 

Resulting 

increase^ 

Percent 
change 
cost/case  ^ 

Residual^ 

1985  . 

5.1 

1.0 

3.7 

10.1 

12.5 

22 

1986  . 

3.7 

1.0 

2.1 

6.9 

19.9 

122 

1987  . 

3.1 

1.0 

2.5 

6.7 

14.9 

7.6 

1988  . 

1.0 

1.5 

5.5 

7.1 

1.5 

1989  . 

1.0 

0.5 

4.3 

7.8 

3.4 

1990  . 

1.0 

0.2 

3.6 

3.1 

1991  . . 

2.1 

1.0 

0.1 

32 

2.3 

1992  . 

1.7 

1.0 

0.1 

2.8 

1.8 

Cumulative  (compourKled)  . 

52.0 

111.3 

39.0 

^  Figures  from  Table  1 ,  section  V.A.3  of  this  preamble.  • 

2  Aiming  that  real  CMI  increase  is  1.0  percent  annually. 

3  One  half  ol  observed  intensity  increase,  as  determined  by  the  joint  9perating/capital  intensity  measure. 

^The  increase  attributable  to  inflation,  real  CMI,  and  allowable  intensity,  calculated  as  the  product  of  the  rates  of  increase  of  those  factors  (that 
is.  1.031  X  1.01  X  1.025  =  1.067  for  1987). 

®  Figures  supplied  by  HCFA’s  Office  of  the  Actuaiy. 

^The  actual  increase  in  average  cost  per  case  divided  by  the  increase  attributable  to  inflation,  real  CMI,  and  allowable  intensity  (that  is,  1.149 
/1 .067  =  1.076,  a  7.6  percent  residual  for  1987). 


We  believe  that  an  adjustment  for 
capital  efficiency  and  cost-effectiveness 
should  take  into  account  the  efficiency 
and  effectiveness  of  the  capital 
resources  present  in  the  base  year  for 
the  capital  prospective  payment  system. 
We  do  not  believe  that  Medicare  capital 
payment  rates  should  provide  for 
maintenance  of  capital  in  excess  of  the 
level  that  would  be  produced  in  an 
efficiency-oriented  competitive  market. 

A  capital  efficiency  adjustment  should 
be  designed  to  give  hospitals  an 
incentive  to  reduce  inefficiency  and 
ineffectiveness  in  capital  resources.  The 
analysis  in  Table  6  suggests  that,  in 
order  to  restore  the  Federal  rate  to  the 
level  at  which  it  would  have  been  if 
capital  costs  had  not  been  excessive  in 
the  years  before  the  implementation  of 
capital  prospective  payment,  a 
ciunulative  reduction  in  the  rate  of  as 
much  as  28.1  percent  (1.52/ 
2.113=0.7194,  or  —28.1  percent)  would 
be  necessary. 

We  stated  in  the  proposed  rule  that 
we  were  considering  a  range  of  options 
for  such  an  efficiency  adjustment.  In 
particular,  we  have  considered  whether 
to  provide,  in  the  design  of  such  an 
adjustment,  for  eventually  reducing  the 
rate  by  the  entire  28.1  percent  suggested 
by  the  above  analysis.  Alternatively,  the 
eventual  reduction  to  the  rate  could 
reflect  some  part,  but  not  all,  of  the 
excess  of  actual  capital  cost  increases 
over  the  identified  factors.  We  have  also 
considered  the  appropriate  rate  at  which 
an  adjustment  based  on  the  above 
analysis  should  be  applied  to  the  update 
factors.  On  the  assumption  that  the 
updates  to  the  rate  should  be  reduced  by 
the  full  28.1  percent,  such  an 
adjustment  could  be  accomplished  over 
a  shorter  or  longer  period  of  time.  For 


exeunple,  HC!FA  could  adjust  the 
updates  to  the  rate  over  a  period  of  20 
years  at  the  rate  of  1.4  percent  per  year. 
Similarly,  the  adjustment  could  be  made 
over  5  years  at  the  rate  of  5.6  percent  per 
year. 

We  proposed  that  HCFA  have  the 
discretion  to  apply  an  efficiency 
adjustment  to  the  capital  input  price 
rate  of  change  in  determining  the  annual 
update  factor.  We  invited  comment  on 
the  advisability  of  such  an  adjustment, 
on  the  proportion  of  the  residual  that 
should  be  employed  in  adjustments  to 
the  update,  and  on  the  rate  at  which 
such  an  adjustment  should  be  applied. 
We  also  solicited  information  on 
possible  soiirces  of  data  that  would  be 
useful  in  developing  or  refining  such  an 
adjustment,  and  on  the  possible  effects 
of  such  an  adjustment  on  various 
segments  of  the  hospital  industry. 

Comment:  Many  commenters  objected 
to  a  possible  efficiency  adjustment. 
Several  commenters  asserted  that  such 
an  adjustment  would  be  punitive 
because  it  would  inappropriately 
punish  hospitals  for  behavior  in 
response  to  the  incentives  of  the  cost- 
based  system.  One  of  those  commenters 
recommended  that  HCFA  adopt  positive 
incentives  to  motivate  future  behavior 
rather  than  an  adjustment  based  on  past 
behavior. 

Response:  We  do  not  believe  that  an 
efficiency  adjustment  based  on  the 
analysis  we  have  presented  would 
necessarily  be  punitive.  Hospitals 
received  reasonable  cost  payments 
based  on  the  costs  we  examined  dining 
the  period  just  prior  to  the  introduction 
of  prospective  payment  for  capital.  We 
believe  that  the  capital  rates  should  not 
permanently  reflect  a  level  of  cost  in 
excess  of  an  efficient  use  of  capital 


inputs.  However,  we  also  believe  that  an 
adjustment  to  return  the  rates  to  a  level 
refiecting  greater  efficiency  in  capital 
resources  should  not  necessarily  involve 
a  drastic  and  precipitous  reduction  of 
the  rates.  We  note  for  example,  that  with 
the  expiration  in  FY  1996  of  the 
requirement  that  capital  prospective 
payments  equal  90  percent  of  what 
would  have  been  payable  on  a 
reasonable  cost  basis,  the  Federal  rate  is 
projected  to  increase  by  22.59  percent. 
Thus,  a  substantial  efficiency 
adjustment  could  be  made  without  a  net 
reduction  in  the  Federal  rate. 

Comment:  One  commenter  objected 
that  the  assumptions  behind  the 
analysis  were  not  identified.  Other 
commenters  argued  the  analysis  behind 
the  proposed  adjustment  did  not 
sufficiently  account  for  the  costs  of 
quality  improvements  and  other  factors 
such  as  the  need  for  design  changes  and 
features  that  attract  patients.  Several 
commenters  objected  that  the  analysis 
provided  no  empirical  evidence  that 
inefficiency  accounts  for  capital 
expenses  in  excess  of  the  expected 
levels. 

Response:  We  attempted  to  explain  all 
the  assumptions  behind  our  analysis. 
The  basic  assiunption,  which  derives 
fi-om  economic  theory,  is  simply  that 
cost-based  payment  for  capital,  or  any 
input,  provides  an  incentive  for  the  use 
of  inefficiently  high  levels  of  that  input. 
We  also  presented  the  available 
empirical  data  concerning  capital  cost 
per  case  increases  during  the  period 
prior  to  the  introduction  of  prospective 
payment  for  capital.  The  result  of 
comparing  actual  capital  cost  increases 
during  that  period  with  the  identifiable 
factors  that  contribute  to  cost  increases, 
is  consistent  with  that  assumption:  Cost 
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increases  exceeded  the  level  that  can  be 
accoimted  for  on  the  basis  of  price 
increases,  intensity  increases,  and  case- 
mix  increases.  We  believe  the  factors 
that  we  have  identified  already  accoimt 
for  quality  increases,  design  changes, 
and  the  other  factors  mentioned  by 
commenters.  Our  intensity  measure,  for 
example,  accounts  for  any  factor  that 
affects  the  level  of  hospital  charges. 
Presmnably,  hospitals  accoimt  for  the 
costs,  including  quality  improvements 
and  design  changes  to  attract  patients, 
that  they  face  when  they  set  the  level  of 
charges.  As' we  discuss  below,  a  large 
residual  remains  even  when  we  allow 
for  all  the  measured  intensity  changes 
during  the  period  we  examined.  We 
believe  that  this  analysis  is  certainly 
suggestive  of  a  significant  measure  of 
inefficiency  in  capital  costs  in  the  pre- 
prospective  payment  period. 

Comment:  Several  commenters  finm 
states  with  certificate  of  need  (CON) 
requirements  argued  that  those 
requirements  prevent  inefficient  capital 
puitdiases. 

Response:  Our  analysis  was  based  on 
national  figures,  and  it  did  not  consider 
regional  differences,  such  as  the 
existence  of  CON  requirements  in 
various  States,  since  we  are  evaluating 
an  efficiency  adjustment  in  the  Feder^ 
rate. 

Comment:  Several  commenters 
objected  that  rate  reductions  of  the  size 
contemplated  in  the  discussion  of  a 

Table  7.— Cumulative  Percentage 


possible  efficiency  adjustment  would 
jeopardize  the  ability  of  many  hospitals 
to  meet  obligations  entered  under  the 
existing  rate  levels.  One  commenter 
objected  that  the  proposed  27.7  percent 
reduction  in  capital  payments  would 
have  a  devastating  impact  on  hospitals. 

Response:  We  did  not  suggest  that 
capital  payments  would  be  reduced  by 
27.7  percent.  Our  proposal,  in  fact, 
called  for  a  20.5  percent  increase  in 
payments  in  FY  1996  compared  to  FY 
1995.  We  did  suggest  that  the  rate  of 
increase  in  the  rates,  and  hence  in 
payments,  might  appropriately  be  * 
reduced  by  an  acfjustment  to  account  for 
inefficiency  in  the  level  of  costs  on 
which  the  rates  were  based. 

Comment:  One  commenter  contended 
that  the  prospective  payment  system 
already  has  sufficient  measures  to 
promote  efficiency  and  restrain  the 
growth  in  capital  expenditure. 

Response:  We  agree  that  there  are 
substantial  incentives  imder  the  capital 
prospective  payment  system  to  promote 
efficiency  and  to  restrain  the  growth  of 
capital  expenditures.  However,  the 
existence  of  these  incentives  does  not 
resolve  the  problem  that  motivated  our 
discussion  of  a  possible  efficiency 
adjustment.  That  problem  is  that  the 
level  of  the  capital  prospective  rates 
may  reflect  an  inefficiently  high  level  of 
capital  Costs.  We  do  believe  that  the 
rates  should  not  permanently  reflect  a 


level  of  capital  costs  in  excess  of  an 
efficient  use  of  capital  inputs. 

Comment:  Several  commenters 
objected  that  the  estimate  of  inefficiency 
partially  derives  “efficient”  capital 
growth  due  to  allowable  intensity  as  a 
function  of  observed  intensity,  so  that 
any  level  of  intensity  is  presumptively 
100  percent  too  high. 

Response:  Our  analysis  does  derive 
allowable  intensity  fiom  observed 
intensity.  However,  we  do  not  believe 
that  doing  so  involves  an  assumption 
that  any  level  of  intensity  increase  is 
100  p>ercent  too  high.  In  our  analysis, 
and  in  determining  the  level  of  the 
intensity  adjustment  in  the  framework, 
we  assume  that  half  of  observed 
intensity  is  due  to  the  combination  of 
quality-enhancing  new  technology  and 
within-DRG  complexity,  and  half  to 
ineffective  practice  patterns.  We 
adopted  this  assumption  in  the  absence 
of  any  estimates  of  the  comparative 
contributions  of  those  factors  to  the 
observed  level  intensity  increases.  This 
assiunption  does  not  undermine  the 
validity  of  our  analysis  of  capital  cost 
increases  before  the  introduction  of  the 
capital  prospective  payment  system.  On 
the  contrary,  varying  our  assumption 
about  the  level  of  allowable  intensity 
increases  yields  substantially  the  same 
result.  If  we  allow  100  percent  of 
observed  intensity  increases,  there 
remains  a  residual  of  25.7  percent,  as 
the  following  table  shows: 


Change  in  Capital-Related  Cost  per  Case  Due  to  Inflation,  Real  CMI,  and 
Intensity,  1985-1992 


Year 

CIPP 

Real  CMI  2 

Allowable 
intensity  3 

Resulting 

increase^ 

Percent 
change 
cost/case  3 

Residual  3 

1985  . . . 

5.1 

1.0 

14.0 

12.5 

-1.3 

1986  . 

3.7 

1.0 

9.0 

19.9 

10.0 

1987  . . . 

3.1 

1.0 

9.3 

14.9 

5.1 

1988  . . . . . 

1.0 

7.0 

7.1 

0.1 

1989  . 

1.0 

4.8 

7.8 

2.9 

1990  . 

1.0 

0.4 

3.8 

2.9 

1991  . . 

1.0 

0.1 

3.2 

2.3 

1992  . . . . . 

1.7 

1.0 

0.2 

2.9 

1.7 

Cumulath/A  (RnmpmindAd)  . 

68.0 

1  111.3 

25.7 

■Mllllllllllllllfl 

miiiiiiiiiiiiiiifl 

^  Figures  from  Table  1,  section  VA.3  of  this  preamble. 

2  Assuming  that  real  CMI  increase  is  1 .0  percent  annually. 

3  Total  observed  intensity  increase,  as  determined  by  the  joint  operating/capital  intensity  measure. 

*  The  increase  attributable  to  inflation,  real  CMI,  and  allowable  intensity,  caiculated  as  the  product  of  the  rates  of  increase  of  those  factors  (that 
is,  1.031  X  1.01  X  1.05  =  1.093  for  1987). 

^  Figures  supplied  by  HCFA’s  Office  of  the  Actuary. 

B  The  actual  increase  in  average  cost  per  case  divided  by  the  increase  attributable  to  inflation,  real  CMI,  and  allowable  intensity  (that  is,  1.149/ 
1.093  =  1.051,  a  5.1  percent  residual  for  1987). 


Therefore,  even  imder  the  assumption 
that  all  intensity  increases  eire 
allowable,  this  analysis  suggests  that,  in 
order  to  restore  the  Federal  rate  to  the 
level  at  which  it  would  have  been  if 
capital  costs  had  not  been  excessive  in 
the  years  before  the  implementation  of 


capital  prospective  payment,  a 
cumulative  reduction  in  the  rate  of  as 
much  as  20.5  percent  (1.68/ 
2.113=0.7951,  or  —20.5  percent)  would 
be  necessary. 

Comment:  One  commenter  denied 
that  cost-based  payment  for  capital 


would  influence  the  decision  to 
purchase  capital  assets.  According  to 
the  commenter,  the  decision  to  add 
capital  resources  is  driven  primarily  by 
patient  care  needs,  and  not  by  the 
availability  of  additional 
reimbursement.  At  the  same  time,  the 
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commenter  asserted  that  low  payment 
rates  for  capital  often  force  hospitals  to 
defer  needed  capital  investments. 

Response:  The  commenter’s  assertion 
that  cost-based  payment  would  not 
influence  the  decision  to  purchase 
capital  assets  is  inconsistent  with 
widely  accepted  economic  theory. 

Several  other  commenters,  in  fact, 
agreed  that  economic  theory  does 
suggest  incentives  for  overuse  of  capital 
under  cost-based  reimbursement. 

Comment:  Several  commenters  agreed 
that  economic  theory  would  suggest 
incentives  for  the  overuse  of  capital 
dining  a  period  in  which  capital  was 
paid  on  a  cost  basis  while  operating 
costs  were  paid  on  the  basis  of  a 
prospective  rate.  However,  the 
commenters  contended  that  economic 
theory  would  also  suggest  that,  if 
hospitals  overpurchased  capital,  they 
conversely  had  to  underemploy 
operating  inputs.  As  a  result,  the 
commenters  believe  that  reductions  to 
the  capital  Federal  rate  to  account  for 
the  inefficient  overuse  of  capital  should 
be  matched  by  increases  in  the 
operating  rates  to  account  for  inefficient 
underutilization  of  operating  inputs. 

Response:  We  agree  with  me 
commenters  that  the  conjunction  of^^te- 
based  payment  for  operating  costs  and 
cost-based  payment  for  capital 
encouraged  hospitals  to  substitute  \ 
capital  inputs  for  labor  and  other 
operating  inputs.  However,  we  do  not 
agree  that  an  inefficiently  high  level  of 
capital  inputs  under  those  conditions 
necessarily  implies  an  inefficiently  low 
level  of  operating  inputs.  Rather,  &e 
conjunction  of  rate-based  pa3mient  for 
operating  costs  and  cost-based  payment 
for  capital  could  also  lead  to  the 
substitution  of  inefficient  capital  inputs 
for  inefficient  operating  inputs.  Indeed, 
our  previous  analysis  of  efficient 
operating  costs  for  hospitals  during  FY 
1985  through  FY  1991  (57  FR  40014), 
indicates  that  operating  prospective 
payments  during  that  period  were 
sufficient  for  the  efficient  and  cost- 
effective  delivery  of  quality  care.  In 
conjunction  with  the  analysis  of  capital 
spending  during  FY  1985  to  FY  1992, 
these  results  suggest  that  hospitals  may 
indeed  have  responded  to  the  existing 
incentives  by  substituting  an 
inefficiently  high  level  of  capital  inputs 
for  inefficient  operating  inputs.  Under 
these  circiunstances,  it'would  not  be 
appropriate  to  increase  operating  rates 
in  conjimction  with  a  decrease  in 


capital  rates.  Decreased  capital  rates, 
along  with  the  existing  level  of 
operating  rates,  would  provide  the 
appropriate  incentives  for  hospitals  to 
achieve  efficient  levels  of  both  capital 
and  operating  inputs. 

Comment:  One  commenter  objected 
that  it  is  inappropriate  to  evaluate 
hospital  behavior  during  a  period  of 
cost-based  reimbursement  for  capital  on 
the  basis  of  standards  characteristic  of  a 
more  efficiency-oriented  market  system. 
Prior  to  the  capital  prospective  payment 
system,  hospitals  operated  within  a 
system  that  did  not  reward  efficiency. 
I^oviders  should  not  be  penalized  by 
reducing  future  rates  to  account  for  dieir 
response  to  poor  incentives  in  the  past. 

Response:  We  understand  the 
commenter's  concern  about  the  use  of  a 
retrospective  standard.  At  the  same 
time,  we  do  not  believe  that  the 
Medicare  program  should  necessarily 
base  payments  permanently  on  rates 
that  reflect  a  known  level  of  inefficiency 
in  the  use  of  capital  inputs.  We  believe 
a  solution  that  is  fair  both  to  hospitals 
and  to  the  Medicare  program  can  be 
found  within  the  available  range  of 
options.  As  we  have  stated,  an 
efficiency  adjustment  need  not  remove 
all  the  identified  residual  from  the  rates, 
nor  need  it  do  so  precipitously. 

Commeijt:  One  commenter  argued 
that,  since  capital  expenditures  are 
associated  with  binding  legal  contracts 
that  fix  payments  for  capital  assets, 
hospitals  would  actually  be  forced  to 
reduce  costs  in  areas  other  than  capital 
in  response  to  reductions  in  capital 
rates.  The  result,  according  to  the 
commenter,  would  not  be  capital 
efficiency,  but  inefficiently  low  levels  of 
spending  in  other  areas.  In  addition,  the 
commenter  contended  that  rate 
reductions  would  result  in  inefficiencies 
on  the  capital  side  as  hospitals  delayed 
needed  capital  improvements. 

Response:  Implementation  of  an 
inefficiency  adjustment  would  not 
necessarily  produce  an  actual  decrease 
in  Medicare  payments  for  capital. 

Rather,  an  efficiency  adjustment  could 
be  implemented  gradually  so  that  the 
rate  of  increase  in  the  rates  and 
payments  is  reduced.  Under  those 
circumstances,  the  consequences  that 
the  commenter  describes  would  not 
arise. 

Comment:  Several  commenters 
suggested  that  the  excess  of  actual 
capital  costs  over  the  levels  accounted 
for  in  our  analysis  may  be  the  result  of 


substitution  of  debt  financing  for  equity. 
Such  substitution  may  have  occurred  as 
a  response  to  negative  margins  under 
the  prospective  pa5mie'nt  system.  Debt 
financing  may  have  increased  capital 
costs,  and  the  commenters  urged  that 
we  test  this  possibility  empirically. 

Response:  Cost  report  data  (along  with 
data  finm  other  sources)  suggest  that 
hospitals  steadily  have  financed 
approximately  80  percent  of  their 
capital  acquisitions  by  debt,  and  the 
remaining  20  percent  by  equity.  We 
have  seen  no  evidence  that  these 
proportions  have  been  changing  in 
recent  years.  We  will  continue  to 
monitor  the  data,  however. 

Comment:  ProPAC  expressed  concern 
about  implementing  a  retroactive 
standard  of  efficient  capital  spending, 
and  about  file  absence  of  a  widely 
accepted  definition  of  hospital 
efficiency. 

Response:  We  recognize  that  there  is 
not  a  widely  accepted  definition  of 
hospital  efficiency.  However,  we  believe 
that  the  analysis  we  have  presented 
suggests  a  significant  measure  of 
inefficiency  in  capital  costs  in  the  pre- 
prospective  payment  period. 
Nevertheless,  we  have  decided  not  to 
implement  an  efficiency  adjustment  at 
this  time.  We  will,  however,  continue  to 
study  the  issue  and  attempt  to  refine  the 
analysis  we  have  presented.  We 
continue  to  believe  that  an  adjustment 
for  capital  efficiency,  parallel  to  the 
productivity  adjustment  employed  in 
the  operating  framework,  would  be  an 
appropriate  feature  of  the  capital 
fi’amework. 

6.  FY  1996  Update  Factor 

Table  8  summarizes  HCFA’s  FY  1996 
update  factor  under  the  framework 
adopted  in  this  final  rule,  in  comparison 
with  the  recommendation  of  ProPAC. 

In  its  March  1995  report  to  Congress 
ProPAC  recommended  a  4.1  percent 
update  for  FY  1996.  Based  on  more 
recent  projections,  ProPAC’s 
recommended  update  would  be  2.9 
percent.  On  the  basis  of  the  projections 
and  data  available  for  this  final  rule, 
HCFA’s  update  is  1.2  percent.  As  Table 
5  shows,  the  different  update 
methodologies'adopted  by  ProPAC  and 
HCFA,  respectively,  can  be  expected  to 
result  in  higher  ProPAC  update 
recommendations  during  some  years, 
and  higher  HCFA  update 
recommendations  during  other  years. 
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Table  8.— HCFA’s  FY  1996  Update  Factor  and  ProPAC’s  Recommendations 


HCFA  update 
factor 

ProPAC  rec¬ 
ommendation 

Capital  input  price  index  . 

1.5 

2.9 

Policy  adjustment  factors: 

Prrvli  irtiufty  . 

(’) 

Efficiency . 

(2) 

0.0 

Science  and  technology  . 

(’) 

(3) 

(-) 

Intensity . . . 

Real  within  DRG  change . 

HjjjjjjjjjjjjH 

Subtotal . . . 

0.0 

0.0 

Case  mix  adjustment  factors: 

Projected  case  Mix  change  . . - . 

-0.8 

-1.0 

Re^  across  DRG  change . 

0.8 

0.8 

Real  vrithin  DRG  change  . . 

(®) 

0.2 

Subtotal . 

0.0 

0.0 

Effect  nf  FY  1994  reclaeeificetion  end  recelibration  . 

-0.3 

Forecast  error  correction  . 

0.0 

Total  update . . . 

1.2 

2.9 

'  Adjustments  for  scientific  and  technological  advance  and  productivity  offset  each  other.  No  specific  values  were  recommended. 

2  Efficiency  adustment  may  be  adopted  after  public  comment. 

3  Included  in  ProPAC’s  Productivity  Measure. 

*  Included  in  ProPAC’s  Case  Mix  Adjustment. 

^Included  in  HCFA’S  Intensity  Factor. 


7.  Possible  Adjustments  to  the  Federal 
Rate  and  the  Hospital-Specific  Rates 

In  the  Jime  2, 1995  proposed  rule,  we 
discussed  the  effects  of  the  expiration  of 
the  statutory  budget  neutrality  provision 
on  rates  and  aggregate  payments  imder 
the  capital-prospective  payment  system. 
Under  that  provision,  we  set  the  capital- 
prospective  payment  system  rates 
during  FY  1992  throu^  FY  1995  so  that 
payments  would  equal  90  percent  of 
estimated  Medicare  payments  that 
would  have  been  made  on  a  reasonable 
cost  basis  for  the  fiscal  year.  As  a  result 
of  the  provision’s  expiration,  both  the 
capital-prospective  payment  system 
rates  and  payments  under  the  transition 
system  will  increase  significantly.  The 
proposed  FY  1996  Federal  rate  was  21.3 
percent  higher  than  the  FY  1995  Federal 
rate.  We  estimated  that  payments  under 
the  proposed  rule  would  increase  by 
20.45  percent  in  FY  1996  compared  to 
FY  1995,  and  that  FY  1996  payments 
would  exceed  projected  FY  1996 
Medicare  hospital  inpatient  capital  costs 
by  4.52  percent. 

In  the  proposed  rule,  we  presented  a 
discussion  of  possible  revisions  to  the 
capital-prospective  payment  rates  that 
would  moderate  these  substantial 
increases  in  payments.  'These  revisions 
could  be  made  in  conjimction  with,  or 
in  place  of,  an  update  framework 
adjustment  to  accoimt  for  possible 
inefficiency  in  capital  spending  prior  to 
the  capital-prospective  payment  system 
base  period.  While  these  possible 
revisions  to  the  rate  are  not,  strictly 


speaking,  elements  of  the  update 
framework,  we  presented  them  within 
the  context  of  the  proposed  update 
firamework  in  order  to  allow 
commenters  the  opportunity  to  consider 
all  the  possible  rate  revisions  that  might 
affect  the  future  levels  of  rates  and 
pa)rments.  We  solicited  comment  on 
whether  to  make  any  of  the  possible 
revisions  that  we  discussed.  We 
expressed  our  belief  that  reductions  in 
Medicare  spending  should  be  addressed 
in  the  context  of  health  care  reform. 

Under  §  412.308  of  the  regulations, 
HCFA  determined  the  standard  Federal 
rate,  which  is  used  to  determine  the 
Federal  rate  for  each  fiscal  year,  on  the 
basis  of  an  estimate  of  the  ^  1992 
national  average  Medicare  capital  cost 
per  discharge.  The  FY  1992  national 
average  Medicare  capital  cost  per 
discharge  was  estimated  by  updating  the 
FY  1989  national  average  Medicare 
capital  cost  per  discheuge  by  the 
estimated  increase  in  Medicare 
inpatient  capital  cost  per  discharge.  As 
we  discussed  in  the  August  30, 1991 
capital  prospective  payment  system 
final  rule  (56  FR  43366-43384),  HCFA 
used  the  July  1991  update  of  HCRIS  data 
to  estimate  an  FY  1989  national  average 
Medicare  cost  per  case  of  $527.22. 

HCFA  then  updated  that  amount  to  FY 
1992  by  using  an  actuarial  projection  of 
a  31.3  percent  increase  in  Medicare 
capital  cost  per  discharge  firom  FY  1989 
to  FY  1992.  The  standard  Federal  rate 
was  thus  based  on  an  estimated  FY  1992 
national  average  Medicare  capital  cost 


per  discharge  of  $692.24  (before  the 
application  of  a  transfer  adjustment  and 
a  payment  parameter  adjustment). 

Section  13501(a)(3)  of  Public  Law 
103-66  amended  section  1886(g)(1)(A) 
of  the  Social  Security  Act  to  require 
that,  for  discharges  occurring  after 
September  30, 1993,  the  imadjusted 
standard  Federal  rate  be  reduced  by  7.4 
percent.  As  we  discussed  in  the 
September  1, 1993  final  rule  for  FY  1994 
(58  FR  46316),  the  purpose  of  that 
reduction  was  to  reflect  revised  inflation 
forecasts,  as  of  May  1993,  for  the 
increases  in  Medicare  capital  cost  per 
discharge  during  FY  1989  through  FY 
1992.  By  that  time,  the  estimate  of 
increases  in  Medicare  inpatient  capital 
costs  per  discharge  fi’om  FY  1989 
through  FY  1992  had  declined  from  31.3 
percent  to  21.57  percent.  The  7.4 
percent  reduction  to  the  Federal  rate 
was  calculated  to  account  for  these 
revised  forecasts  (1. 2157/1. 313=.926,  a 
7.4  percent  decrease).  That  provision  of 
Public  Law  103-66  also  required  that, 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1993,  the  Secretary 
redetermine  which  hospital  payment 
methodology  should  be  applied  imder 
the  capital  prospective  payment  system 
transition  rules  to  take  into  accovmt  the 
7.4  percent  reduction  to  the  Federal 
rate. 

As  a  result  of  the  reduction  required 
by  Public  103-66,  the  standard  Federal 
rate  is  now  based  on  an  estimated  FY 
1992  Medicare  inpatient  capital  cost  per 
case  of  $641.01  ($692.24x0.926).  At  the 
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time  of  the  Public  Law  103-66 
reduction  to  the  Federal  rate,  actual  cost 
report  data  on  the  FY  1992  Medicare 
capital  cost  per  discharge  were  not  yet 
available.  The  reduction  was  based  on 
cost  report  data  for  FY  1990  and  FY 
1991,  and  a  revised  projection  of  the 
rate  of  increase  in  Medicare  capital  costs 
per  discharge  during  FY  1992. 

We  now  have  extensive  cost  report 
data  for  FY  1992.  The  December  1994 
update  of  HCRIS  data  showed  an  audit- 
adjusted  FY  1992  Medicare  inpatient 
capital  cost  per  discharge  of  $593.15,  or 
7.47  percent  lower  than  the  estimate 
(reflecting  the  7.4  percent  reduction 
mandated  by  Public  Law  103-66)  on 
which  the  Federal  rate  is  crurently 
based.  We  do  not  believe  that  the 
Federal  rate  should  necessarily  remain 
at  a  level  that  reflects  a  known  over¬ 
estimation  of  base  year  costs.  We 
therefore  invited  comment  on  the 
appropriateness  of  an  estimated  7.47 
percent  reduction  to  the  unadjusted 
standard  Federal  rate  to  accovmt  for  that 
over-estimation.  (The  Jvme  1995  update 
of  HCRIS  data  shows  an  audit-adjusted 
FY  1992  Medicare  inpatient  capital  cost 
per  discharge  of  $596.28,  or  6.98  percent 
lower  than  the  estimate  on  which  the 
Federal  rate  is  currently  based.) 

Under  §412.328,  HCFA  determined 
the  FY  1992  hospital-specific  rate  by 
using  a  process  similar  to  the  process  for 
determining  the  FY  1992  Federal  rate. 
The  intermediary  determined  each 
hospital’s  allowable  Medicare  inpatient 
capital  cost  per  discharge  for  the 
hospital’s  latest  cost  reporting  period 
ending  on  or  before  December  31, 1990. 
The  intermediary  then  updated  each 
hospital’s  FY  1990  allowable  Medicare 
capital  cost  per  discharge  to  FY  1992 
based  on  the  estimated  increase  in 
Medicare  inpatient  capital  cost  per  case. 
As  in  the  case  with  the  Federal  rate 
updates,  ciirrent  data  demonstrate  that 
the  estimates  used  to  update  the 
hospital  specific  rates  from  FY  1990  to 
FY  1992  were  overstated.  On  the  basis 
of  the  data  available  in  the  proposed 
rule,  we  indicated  that  we  were  also 
considering  whether  to  correct  for  the 
original  rate  of  increase  estimates  by 
prospectively  decreasing  the  hospital- 
specific  rates  by  8.27  percent.  Such  a 
reduction  would  not  apply  to  hospital- 
specific  rates  that  have  been 
redetermined  for  a  later  cost  reporting 
period.  This  is  because  the  rate  of 
increase  estimates  were  not  employed 
for  redeterminations  after  FY  1992. 

Finally,  we  suggested  that  the  analysis 
of  capital  cost  increases  prior  to  the 
implementation  of  the  prospective 
payment  system  for  capital-related  costs 
could  be  the  basis  for  an  immediate 
adjustment  to  the  Federal  rate  to 


compensate  for  the  effects  of  the 
expiration  of  budget  neutrahty.  At  the 
time  of  the  proposed  rule,  the  available 
data  suggested  that  a  reduction  to  the 
Federal  rate  of  up  to  27.7  percent  would 
be  necessary  to  restore  the  rate  to  the 
level  at  which  it  would  have  been  if 
capital  costs  had  not  exceeded  the  level 
that  can  be  accoimted  for  on  the  basis 
of  known  factors.  (As  discussed  in 
section  V.A.5  above,  the  current  data 
suggest  that  a  reduction  of  up  to  28.1 
percent  would  be  necessary  to  restore 
the  Federal  rate  to  that  level.)  Such  an 
adjustment  could  be  accomplished 
gradually  over  a  munber  of  years  within 
the  context  of  the  update  framework. 

We  suggested  in  the  proposed  rule  that 
some  large  part  of  the  residual  could  be 
removed  from  the  rate  in  a  single 
adjustment.  For  example,  we  suggested 
that  retaining  the  FY  1995  budget 
neutrality  adjustment  of  0.8432  in  the 
standard  Federal  rate  would  have  the 
effect  of  recapturing  a  large  part  of  the 
residual  of  capital  cost  increase  over  the 
identifiable  factors.  The  remainder  of 
the  residual,  if  appropriate,  could  be 
removed  from  the  rate  on  a  gradual  basis 
through  an  adjustment  to  the  update 
factor,  as  discussed  in  section  V.A.6 
above.  We  therefore  requested 
comments  on  the  appropriateness  of 
such  measures,  particularly  on  the 
appropriateness  of  retaining  the  FY 
1995  budget  neutrahty  adjustment  in 
the  rate  as  an  efficiency  measure. 

Comment:  Many  commenters  objected 
to  possible  measures  to  reduce  the 
Federal  rate.  Some  commenters 
contended  that  the  error  in  forecasting 
the  FY  1992  cost  per  case  likely  resulted 
from  a  substantial  decline  in  the  rate  of 
growth  in  capital  expenditures  as 
hospitals  emticipated  the  introduction  of 
prospective  payment  for  capital.  Under 
these  circumstances,  the  commenters 
contended,  reduction  to  the  rates  would 
punish  providers  for  responding  to  the 
new  incentives  of  prospective  payment. 

Response:  Current  cost  report  data 
show  a  modest  decline  in  the  rate  of 
increase  in  Medicare  capital  cost  per 
case  immediately  before  the 
introduction  of  Ae  capital  prospective 
payment  system.  (See  Table  6  above.) 
From  the  information  at  our  disposal, 
however,  it  is  impossible  to  determine 
the  degree  to  which  this  modest  decline 
is  due  to  behavioral  changes  induced  by 
anticipation  of  prospective  payment  for 
capital  as  opposed  to  other  factors.  For 
example,  during  the  last  years  imder 
reasonable  cost  payment,  the  payment 
for  capital  costs  was  discounted;  that  is, 
the  program  paid  85  percent  of 
Medicare  capital  costs.  It  is  likely  that 
the  discounting  of  reasonable  cost 
payment  contributed  to  the  modest 


decrease  in  the  rate  of  increase  in 
capital  cost  during  that  time.  In  emy 
event,  we  intended  to  base  the  Federal 
capital  rate  on  the  FY  1992  Medicare 
capital  cost  per  case.  We  do  not  believe 
it  is  reasonable  to  expect  that  the  rate 
permanently  reflect  Ae  level  of  cost  that 
would  have  existed  if  the  poor 
incentives  that  existed  prior  to  the 
implementation  of  capital  prospective 
payment  had  remained  in  place. 

Comment:  Other  commenters 
contended  that  continued  retrospective 
lookbacks  to  FY  1992  are  inappropriate 
in  a  prospective  payment  system. 

Response:  The  core  notion  of 
prospective  payment  is  that  the 
payment  rate  bie  set  in  advance  of  the 
actual  payment.  None  of  the  measures 
that  we  discussed  would  violate  that 
principle.  In  each  case,  rate  revisions 
would  apply  prospectively,  that  is,  only 
to  payments  in  the  future.  Under  a 
prospective  system,  prior  period  rates 
are  ^e  basis  for  determining  rates  in 
subsequent  years.  However,  we  believe 
that  future  rates  should  not  be  based 
permanently  on  initial  estimates  that  we 
now  know  to  be  incorrect.  Our  intention 
was  always  to  base  the  capital  rates  on 
FY  1992  costs  per  case.  At  the  time  of 
the  final  rule  establishing  the 
prospective  payment  system  for  capital- 
related  costs,  we  estimated  FY  1992 
costs  on  the  basis  of  the  best  data  and 
projections  then  available. 

Comment:  Several  conunenters  argued 
that  retaining  the  FY  1995  budget 
neutrality  adjustment  in  the  rate  would 
disadvantage  hospitals  after  they  have 
responded  to  the  incentives  imder  the 
capital  prospective  payment  system. 

Response:  The  pu^ose  of  retaining 
the  FY  1995  budget  neutrality 
adjustment  in  the  rate  would  be  to 
address  a  known  overestimation  in  the 
costs  used  to  establish  the  rate,  and 
possibly  excessive  costs  that  may  be 
inappropriate  to  include  permanently  in 
the  rate.  While  it  is  true  that  hospitals 
should  be  able  to  gain  from  responding 
to  the  incentives  of  prospective 
payment,  it  does  not  follow  that  this 
should  include  permanent  benefit  from 
excessively  high  rate  levels. 

Comment:  ^veral  commenters 
contended  that  it  would  be  illegal  for 
HCFA  to  retain  the  FY  1995  budget 
neutrality  adjustment  in  the  base  rate. 
These  commenters  observed  that 
Congress  mandated  the  svmset  of  budget 
neutrality  for  capital,  and  asserted  that 
retaining  the  budget  neutrality 
adjustment  in  the  rate  was  a  covert  way 
of  attempting  to  extend  the  provision 
beyond  the  statutory  sunset. 

Response:  The  purpose  of  the  measure 
we  discussed  would  not  be  to  extend 
the  budget  neutrality  provision.  Rather 
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it  would  be  to  set  the  rate  at  an 
appropriate  level  in  the  light  of 
information  that  is  now  available 
concerning  cost  increases  in  the  years 
up  to  and  including  FY  1992.  Retaining 
the  budget  neutrality  adjustment  factor 
would  simultaneously  address  our 
original  overestimation  of  FY  1992  costs 
and  some  significant  proportion  of  the 
inefficiency  represented  in  the  FY  1992 
cost  per  case.  The  use  of  the  FY  1995 
budget  neutrality  adjustment  factor 
would  merely  accompUsh  a  major  rate 
revision  in  a  manner  that  provides 
substantial  stability  in  the  level  of 
payments.  As  such,  the  adjustment 
would  not  be  a  budget  neutrality 
adjustment  per  se,  but  rather  an 
adjustment  to  address  past  estimates. 
Section  1886(g)  of  the  Social  Security 
Act  confers  broad  authority  on  the 
Secretary  to  establish  a  prospective 
payment  system  for  capital-related 
costs. 

Comment:  A  number  of  commenters 
contended  that  the  reductions  discussed 
in  the  proposed  rule  would  jeopardize 
the  ability  of  many  hospitals  to  meet 
current  obligations  and  reduce  their 
ability  to  meet  future  capital  needs. 

Response:  llie  measvires  discussed  in 
the  proposed  rule  would  not  necessarily 
result  in  actual  reductions  in  capital 
payments  compared  to  the  level  of  FY 
1995.  For  example,  the  reduction  to 
account  for  the  overestimation  of  FY 
1992  costs  per  case  would  still  allow 
annual  increases  in  rates  and  payments 
of  over  10  percent  in  FY  1996,  and 
approximately  3  to  5  percent  per  yeeur 
through  the  rest  of  the  transition. 

Comment:  One  hospital  association 
observed  that  Congress  may  choose  to 
enact  one  or  more  of  the  measures 
discussed  in  the  proposed  rule.  The 
commenter  suggested  that  any  measures 
to  reduce  the  growth  of  Medicare 
expenditures  would  create  the  need  for 
HCFA  to  increase  the  protections  for 
hospitals  that  undertake  major  capital 
projects  during  the  transition  period  to 
fully  prospective  capital  payment.  The 
commenter  emphasized  that  its 
reconunendation  was  budget  neutral. 

Response:  We  do  not  yet  know  what 
if  any  action  Congress  will  take  with 
respect  to  the  capital  prospective 
payment  system.  Thus,  it  would  be 
premature  to  consider  proposals  that, 
under  a  budget  neutrality  provision, 
would  involve  redistribution  of  funds 
from  hospitals  generally  to  those 
hospitals  that  might  benefit  from 
expanded  exceptions  protection. 

Comment:  Several  commenters 
contended  that  it  would  be  illegal  for 
HCFA  to  implement  any  of  the 
identified  reductions  to  the  rates 
(including  an  efficiency  adjustment). 


Two  commenters  cheuracterized  the  rate 
reduction  options  as  thinly  disguised 
attempts  to  rebase  hospitals’  base  year 
capital  costs,  and  asserted  that  Congress 
has  not  given  the  Secretary  of  Health 
and  Human  Services  the  authority  to 
rebase  hospital  capital  costs.  One 
commenter  stated  that  the  rate  revisions 
discussed  in  the  proposed  rule  would 
violate  a  fundamental  principle  of 
prospective  payment:  diat  the  system 
provide  certain  and  predictable 
payment  rates. 

Response:  Section  1886(g)  of  the 
Social  Security  Act  requires  payment  for 
capitad-related  costs  imder  a  prospective 
payment  system  “established  by  the 
Secretary."  (Emphasis  added.)  The 
statute  prescribes  only  that  the  system 
provide  for  payment  on  a  per  discheirge 
basis,  employ  appropriate  weighting  of 
payment  rates  by  classification  of 
discharge,  emd  reduce  payments  during 
FY  1992  through  FY  1995  by  an  amoimt 
estimated  to  equal  10  percent  of  what 
would  have  been  paid  on  the  basis  of 
reasonable  costs.  The  statute  gives  the 
Secretary  wide  discretion  in 
determining  the  particular  features  of 
the  system,  including  the  appropriate 
level  of  payment  rates.  We  believe  that 
any  rate  revision  implemented 
prospectively  would  satisfy  the 
principle  of  certainty  and  predictability 
imder  a  prospective  system. 

Comment:  One  commenter  argued 
that  reducing  the  rate  to  account  for 
overestimation  of  FY  1992  cost  per  case 
eimounts  to  rebasing  the  capital  rates 
firom  FY  1989  to  FY  1992.  The 
commenter  contended  that  such  a 
measure  would  amount  to  more  than  a 
technical  correction  and  would,  in  fact, 
require  revisiting  the  entire  discussion 
that  gave  rise  to  prospective  payment  for 
capital.  Finally,  the  commenter  objected 
that  there  is  no  evidence  that  FY  1992 
represents  a  typical  year  in  capital 
spending  as  opposed  to  a  “trough”  in 
capital  expenses. 

Response:  The  methodology  that  we 
adopted  in  the  September  1, 1992  final 
rule  provided  for  using  the  FY  1989  cost 
per  case  as  the  basis  for  estimating  the 
FY  1992  cost  per  case.  We  used  FY  1989 
as  the  basis  for  estimating  because  it 
was  at  that  time  the  most  recent  year  for 
which  substantial  cost  report 
information  was  available.  Thus  FY 
1992,  not  FY  1989,  has  always  been  the 
base  year  for  the  rate.  The  issue  is  not 
rebasing  the  rate  but  only  the 
appropriateness  of  addressing  previous 
estimates  of  base  year  costs.  We  believe 
that  the  commenter’s  concern  about 
whether  FY  1992  was  a  “trough”  year  in 
capital  spending  is  misguided.  The 
Medicare  accounting  rules,  which  were 
used  to  determine  the  capital  costs  on 


which  the  capital  Federal  rate  is  based, 
count  depreciation  costs  for  all  capital 
still  in  use  and  interest  on  loans  for 
depreciable  assets.  Current  year 
purchases  thus  have  only  a  small  effect 
on  the  accoimting  of  capital  costs  for  the 
year.  Capital  costs  for  FY  1992  include 
depreciation  emd  interest  costs  related  to 
capital  purchases  over  many  previous 
years.  There  is  no  evidence  that  the 
period  up  to  FY  1992  represented  a 
“trough”  in  capital  spending. 

Comment:  Chie  commenter  objected 
that  making  the  rate  reductions  under 
consideration  would  be  inconsistent 
with  HCFA’s  refusal  over  the  years  to 
“make  up”  for  shortfalls  in  actual 
outlier  payments  compared  to  estimates. 

Response:  We  believe  that  we  have 
been  completely  consistent  in  our 
policies  regarding  rate-setting  and  issues 
of  revising  prior  year  pajonents  under 
the  prospective  payment  system.  As 
discussed  eeirlier,  we  believe  that 
prospective  adjustments  to  the  rates 
may  be  appropriate  to  address  errors  in 
estimating  base  year  costs  that  would 
otherwise  be  built  into  the  rates  for 
future  fiscal  years.  In  contrast,  any 
difference  between  actual  outlier 
payments  and  estimated  outlier 
payments  are  not  built  into  the  rates  for 
future  years;  thus,  for  example,  if  actual 
outlier  pajonents  in  a  fiscal  year  were 
4.0  percent  rather  than  the  projected  5.1 
percent,  the  1.1  percent  difference  does 
not  mean  that  prospective  payment  rates 
would  be  1.1  percent  lower  than  if  we 
had  accurately  projected  outliers. 

The  case  of  the  outlier  offset  cited  by 
the  commenter  is  more  analogous  to  the 
budget  neutrality  adjustments  under  the 
capital  prospective  system  than  it  is  to 
the  reductions  to  the  base  capital  rate 
that  we  discussed.  In  the  cases  of 
outliers  and  budget  neutrality, 
temporeiry  annual  adjustments  to  the 
rates  have  been  made  to  meet  certain 
payment  targets  (that  is,  a  designated 
percentage  of  outUer  payments,  in  the 
one  case,  and  90  percent  of  what  would 
have  been  paid  for  capital  costs  on  a 
reasonable  cost  basis,  in  the  other).  In 
both  cases,  we  have  refused  to  make  any 
changes  in  the  level  of  the  rates  or 
payments  during  subsequent  years  to 
account  for  differences  between  actual 
and  estimated  payments.  Thus,  we  have 
not  decreased  subsequent  year 
payments  to  account  for  actual 
payments  that  have  apparently 
exceeded  the  payment  target  of  90 
percent  of  estimated  capital  costs  under 
the  expiring  budget  neutrality  provision. 
We  do,  however,  examine  past 
experience  for  purposes  of  refining  the 
estimation  methodology  used  to  set  the 
outlier  offsets  and  budget  neutrality 
adjustments  for  subsequent  years. 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45833 


As  in  the  case  of  outlier  payments  and 
budget  neutrality,  none  of  the  rate 
changes  that  we  discussed  in  the 
proposed  rule  would  “make  up”  for  past 
payments.  In  making  any  of  those 
revisions,  we  would  instead  be 
employing  better  data  that  is  now 
available  in  order  to  set  the  permanent 
base  rate  more  accurately  for  future 
years. 

Comment:  ProPAC  commented  that 
the  large  increase  in  rates  with  the 
expiration  of  budget  neutrality  raises 
two  sets  of  questions.  First,  it  raises  the 
issue  of  an  appropriate  update 
mechanism,  about  which  HCFA  and 
ProPAC  have  conducted  a  vigorous 
discussion.  (See  section  V.A  above.)  The 
second  and  perhaps  more  important 
issue  is  the  need  to  determine  the 
appropriate  base  rate  to  which  the 
update  is  to  be  applied.  ProPAC  believes 
that,  because  updates  during  the  first 
four  years  of  the  prospective  payment 
system  were  based  on  historical  cost 
increases  rather  than  on  an  analytical 
framework  reflecting  current  factors,  the 
updated  payment  rates  grew  more 
rapidly  than  estimated  reasonable  costs. 
The  result  was  a  widening  gap  between 
the  updated  base  rate  and  the  rates 
actually  used  for  payment  under  the 
budget  neutrality  provision.  The 
expiration  of  budget  neutrality  thus 
results  in  a  21  percent  increase  in  both 
rates  and  payments.  ProPAC  believes 
that  the  appropriate  level  of  the  base 
payment  rate  is  an  issue  that  merits 
attention  by  the  Secretary  and  Congress. 
The  Conunission  identifies  several 
possible  approaches  to  setting  the  base 
rate  at  an  appropriate  level,  including 
those  identified  in  this  year’s  proposed 
rule.  They  identify  one  approach  that 
we  did  hot  discuss:  updating  actual  FY 
1992  costs  to  FY  1996  on  the  basis  of  an 
analytical  firamework,  rather  than  actual 
cost  increases. 

Response:  We  agree  with  ProPAC  that 
the  appropriate  level  of  the  capital  base 
payment  rate  is  an  important  issue.  We 
presented  the  discussion  of  possible  rate 
revisions  in  the  proposed  rule  precisely 
in  order  to  initiate  a  discussion  of  that 
issue. 

Comment:  Several  commenters 
contended  that  rate  revisions  with  the 
potential  magnitude  of  those  discussed 
in  the  proposed  rule  should  not  be 
implemented  through  rulemaking.  The 
commenters  argued  that  proposals  of 
this  scope  should  require  enabling 
legislation. 

Response:  We  do  not  believe  that  it 
would  be  inappropriate  for  HCFA  to 
implement  rate  revisions  of  the  kind 
imder  discussion  after  appropriate 
notice  and  comment  rulemaldng.  As  we 
have  previously  stated,  the  statute  gives 


the  Secretary  broad  discretion  in  the 
design  of  the  system  in  general  and  in 
the  determination  of  the  appropriate 
rate  level  in  particular.  Nevertheless,  it 
is  clear  that  Congress  will  be 
considering  major  changes  in  the 
Medicare  program,  including  substantial 
budget  savings  proposals,  diiring  the 
coming  months.  Under  the  * 

circumstances,  we  have  decided  not  to 
proceed  at  this  time  with  any  possible 
capital  rate  revisions  through  the 
rulemaking  process  while  Congress 
considers  whether  to  include  any  such 
measures  within  more  comprehensive 
legislation  dealing  with  Medicare  and 
the  Federal  budget. 

B.  Adjustment  to  the  Capital  Prospective 
Payment  System  Federal  Rate  for 
Capital-Related  Taxes 

In  our  June  2, 1995  proposed  rule,  we 
discussed  an  adjustment  to  the  capital 
prospective  payment  system  for  capital- 
related  tax  costs.  As  we  noted  in  that 
discussion,  such  an  adjustment  would 
be  designed  to  remove  a  possible 
inequity  in  the  capital  prospective 
payment  system.  While  capital-related 
taxes  constitute  a  cost  imposed  on  an 
identifiable  group  of  hospitals,  those 
costs  are  currently  reflected  in  the 
Federal  capital  rate  paid  to  all  hospitals. 
Since  the  inception  of  the  prospective 
payment  system  for  capital-related 
costs,  several  commenters  have  pointed 
out  that  all  hospitals  are  thus  being 
reimbursed  for  costs  that  only  some 
hospitals  pay. 

In  the  proposed  rule,  we  presented  a 
proposal  for  an  adjustment  for  capital- 
related  tax  costs.  However,  we  noted  in 
the  proposed  rule  that  introducing  an 
adjustment  posed  several  serious 
problems  which  we  had  not  been  able 
to  resolve.  These  issues  involve  equity 
to  hospitals  that  may  become  subject  to 
capital-related  taxes  in  the  future.  They 
also  involve  our  responsibility  to  protect 
the  Medicare  Trust  Fimd  from  possible 
manipulation  as  well  as  from  any  new 
open-ended  commitments  to  increase 
Medicare  payments.  We  presented  a 
formal  proposal  in  order  to  facilitate 
discussion  of  the  merits  of 
implementing  a  special  tax  adjustment. 
We  believed  that  presentation  and 
analysis  of  a  proposal  provided  the  best 
opportimity  for  a  full  and  public 
discussion  of  all  the  issues  surroimding 
a  possible  adjustment  for  capital-related 
tax  costs.  We  presented  our  proposal  in 
the  hope  that  the  process  of  public 
comment  would  produce  a  solution  that 
could  simultaneously  protect  the  Trust 
Fimd  and  satisfy  the  equity  concerns  of 
all  hospitals. 

In  order  to  facilitate  discussion  of  the 
issues  surrounding  the  treatment  of 


capital-related  taxes,  we  proposed  to 
provide  for  a  special  adjustment  for  the 
capital-related  tax  costs  of  hospitals  that 
paid  such  taxes  for  cost  reporting 
periods  beginning  in  FY  1992.  The  tax 
costs  of  those  hospitals  were  included 
in  the  computation  of  the  capital 
Federal  rate.  Under  our  proposal, 
hospitals  that  began  operation  after  FY 
1992  would  also  be  eligible  for  an 
adjustment.  We  further  proposed  an 
adjustment  of  the  Federal  fate  to  offset 
the  amoimt  of  capital-related  teix  costs 
originally  included  in  the  computation 
of  the  rate.  In  this  way,  adoption  of  the 
tax  adjustment  would  be  budget  neutral: 
Aggregate  capital  payments  would 
neither  increase  nor  decrease  merely 
because  of  the  tax  adjustment. 

For  those  hospitals  that  would  be 
eligible  for  an  adjustment,  we  proposed 
to  apply  a  hospital-specific  Medicare  tax 
cost  per  discharge  amoimt  to  the  Federal 
rate  portion  of  each  payment  for  each 
discharge  fi'om  the  hospital,  beginning 
October  1, 1995.  Under  our  proposal, 
the  hospital-specific  Medicare  tax  cost 
per  discharge  was  to  be  determined  on 
the  basis  of  the  updated  FY  1992  base 
year  cost. 

Some  of  the  serious  issues  that  arose 
in  connection  with  the  implementation 
of  a  tax  adjustment  concern  hospitals 
whose  tax-paying  status  has  changed 
since  FY  1992.  Some  hospitals  that  paid 
capital-related  taxes  in  FY  1992  may  no 
longer  be  subject  to  such  taxes  (for 
example,  because  they  converted  to 
non-proprietary  status  in  a  taxing 
jurisdiction  that  does  not  tax  non¬ 
proprietary  hospitals).  Other  hospitals 
may  have  been  in  operation  during  FY 
1992,  but  have  only  become  subject  to 
tax  payments  since  that  time,  ei^er  by 
a  change  in  status  (that  is,  from  non¬ 
proprietary  to  proprietary)  or  by  the 
action  of  State  or  local  authorities  to 
impose  capital-related  taxes  on  entities 
that  had  not  previously  been  subject  to 
such  taxes. 

Hospitals  that  subsequently  become 
subject  to  taxes  through  the  action  of 
State  or  local  authorities  pose  the  most 
serious  issues  of  equity  £md  protection 
of  the  Trust  Fund.  On  the  one  hand,  it 
may  seem  unfair  to  prohibit  hospitals  on 
whom  a  tax  cost  is  imposed  after  FY 
1992  from  receiving  an  adjustment 
available  to  hospitals  on  whom  a  tax 
cost  was  imposed  in  FY  1992.  On  the 
other  hand,  a  capital  Federal  rate  tax 
adjustment  should  not  be  vulnerable  to 
possible  efforts  by  state  or  local 
authorities  to  gain  revenues  from 
increased  Medicare  payments  to 
hospitals.  Nor  should  a  tax  adjustment 
provide  an  open-ended  commitment  to 
increase  the  overall  level  of  Medicare 
capital  payments  as  State  and  local 
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governments  extend  taxation  to 
previously  tax-exempt  facilities.  The 
capital  F^eral  rate  tax  adjustment  that 
we  proposed  reflected  only  the  FY  1992 
capital-related  tax  costs  included  in  the 
original  computation  of  the  Federal  rate. 
It  could  not  reflect  costs  imposed  on 
hospitals  by  the  extension  of  State  and 
local  capitd-related  taxes  after  FY  1992. 
Therefore,  in  the  absence  of  some 
additional  budget  neutrality  provision, 
extending  the  tax  adjustment  to 
hospitals  that  become  subject  to  capital- 
related  taxes  after  FY  1992  could 
significantly  increase  the  overall  level  of 
Medicare  capital  payments. 

We  proposed  that  hospitals  would  not 
qualify  for  the  adjustment  if  they 
l^ame  subject  to  tax  payments  because 
of  state  or  local  action  to  change  tax 
laws  (for  example,  by  extending  taxation 
to  non-proprietary  hospitals)  since  FY 
1992.  We  did  so  both  to  prevent  the 
possibility  that  State  and  local 
authorities  could  inappropriately  gain 
revenues  through  increased  Medicare 
payments,  and  to  prevent  the  adoption 
of  a  tax  adjustment  ft-om  producing  large 
increases  in  Medicare  capital  payments 
if  additional  jiuisdictions  impose  taxes 
on  non-propriet«iry  hospitals.  We 
recognized,  however,  that  this  policy 
might  be  viewed  as  penaUzing  newly 
taxed  hospitals  for  changes  in 
circumstances  over  which  they  have  no 
control.  We  invited  comment  on  the 
appropriateness  of  this  proposal,  which 
raised  issues  of  equity  between 
hospitals  subject  to  capital-related  taxes 
in  FY  1992  and  those  newly  subject  to 
such  taxes  after  FY  1992.  We 
specifically  invited  suggestions  and 
comments  on  other  approaches  to 
dealing  with  the  situation  of  hospitals 
that  become  subject  to  taxes  after  FY 
1992.  We  stated  our  belief  that  any 
proposal  to  deal  with  the  situation  of 
such  hospitals  should  protect  the 
Medicare  Trust  Fund  against  £m  open- 
ended  commitment  to  increase 
Medicare  payments  in  order  to 
reimburse  hospitals  for  Medicare’s  share 
of  newly  imposed  capital-related  tax 
obligations. 

In  particular,  we  invited  comment  on 
the  possibility  of  providing  an 
adjustment  to  such  hospit^s  on  a 
budget-neutral  basis.  Under  such  an 
approach,  an  annual  tax  adjustment 
budget  neutrality  factor  would  be 
applied  to  the  Federal  rate  to  accovmt 
for  the  estimated  cost  of  the  tax 
adjustment  over  and  above  the  costs 
attributable  to  capital-related  taxes  in 
the  FY  1992  base  year.  In  this  way, 
aggregate  payments,  including  tax 
adjustments  to  hospitals -that  have 
become  subject  to  taxes  since  FY  1992, 
would  not  exceed  the  amount  of 


payments  in  the  absence  of  extending 
the  adjustment  to  such  hospitals.  Such 
an  approach  would  prevent  the  tax 
adjustment  ft'om  becoming  an  open- 
ended  drain  on  the  Medicare  Trust 
Fund.  However,  such  an  approach 
necessarily  involves  reducing  the 
Federal  rate  beyond  the  level  accmmted 
fo#by  the  capital-related  tax  costs 
originally  included  in  the  rate 
computation.  In  other  words,  such  a 
budget  neutrality  adjustment  would 
reduce  the  amoimt  of  other  capital- 
related  costs  incorporated  in  the  original 
rate  computation.  Under  such  an 
approach,  the  reductions  in  payments  to 
hospitals  that  do  not  pay  taxes  would 
exceed  the  amount  of  capital-related 
taxes  included  in  the  original  rate 
computation;  arguably,  then,  this 
approach  would  inappropriately 
disadvantage  hospitals  that  do  not  pay 
capital-related  taxes. 

With  regard  to  the  situation  of  other 
hospitals  whose  teix  status  has  changed 
since  FY  1992,  we  stated  our  belief  that 
hospitals  that  are  no  longer  subject  to 
capital-related  taxes  should  not  receive 
em  adjustment  to  their  capital  Federal 
rate  pa5maents.  Therefore,  we  proposed 
that  a  hospital  (or  a  related  organization) 
must  be  directly  subject  to  capital- 
related  taxes  in  order  to  qualify  for  the 
capital  Federal  rate  tax  adjustment. 

In  addition,  we  proposed  that  no 
adjustment  would  be  made  for  hospitals 
whose  status  changed  ftom  non¬ 
proprietary  to  proprietary  after  FY  1992. 
The  decision  to  change  status  to  a 
proprietary  hospital  is  a  voluntary 
decision  of  the  hospital’s  management, 
and  we  therefore  believe  that  em 
adjustment  to  allow  special  payment  for 
additional  taxes  that  result  ftom  such  a 
decision  is  not  warranted. 

However,  we  also  proposed  that 
hospitals  that  were  not  in  operation  in 
FY  1992  should  be  able  to  qualify  for 
the  adjustment.  We  therefore  provided 
that  intermediaries  should  accept  data 
on  capital-related  tax  payments  ftom 
hospitals  that  have  begim  operation 
since  FY  1992.  Such  hospitals  were  to 
contact  their  intermediaries  as  soon  as 
possible,  but  in  any  case  no  later  than 
July  31, 1995,  to  submit  the  appropriate 
data  and  documentation. 

Comment:  In  Opposition:  We  received 
comments  opposed  to  the  proposed 
property  tax  adjustment  ftom  six 
associations  representing  a  large  number 
of  hospitals  and  ftom  two  individual 
providers.  These  commenters  were 
opposed  to  a  tax  adjustment  for  several 
related  reasons.  Several  conunenters 
argued  that  teix-exempt  hospitals  incur 
substantial  costs  for  services  they  must 
provide  to*maintain  tax-exempt  status. 
They  pointed  out  that  the  Internal 


Revenue  Code  requires  tax-exempt 
hospitals  to  satisfy  a  commimity  benefit 
standard.  This  standard  requires  the 
operation  of  a  full-time  emergency  room 
open  to  all  persons  without  regard  to 
their  ability  to  pay.  It  also  requires 
provision  of  care  for  every  person  in  the 
community  regardless  of  ability  to  pay. 
The  commenters  asserted  that  costs 
faced  by  hospitals  to  provide  these 
services  may  be  higher  than  property  tax 
levels.  They  objected  that  our  proposal 
did  not  offer  any  special  adjustment  to 
compensate  for  the  cost  of  community 
benefit  services. 

One  commenter  characterized  the 
proposal  as  an  attempt  to  address  a 
perceived  inequity  for  one  group  of 
hospitals  that  in  turn  creates  new 
inequities  for  many  other  hospitals.  In 
particular,  the  commenter  objected  to 
our  suggestion  that  extending  the 
adjustment  to  hospitals  newly  subject  to 
taxes  could  be  financed  by  further 
reducing  the  Federal  rate  paid  to  all 
hospitals.  The  commenter  suggested 
that,  in  light  of  the  acknowledged 
problems  in  treating  all  hospitals 
equitably  in  implementing  an 
adjustment,  the  most  equitable  solution 
would  be  to  maintain  the  integrity  of  the 
prospective  payment  system  by  refusing 
to  provide  special  treatment  for  this 
cost. 

Another  commenter  objected  that  the 
proposed  tax  adjustment  would  shift 
payments  ftom  hospitals  that  exist  to 
serve  the  needs  of  the  commimity  to 
those  whose  primary  purpose  is  to 
return  a  profit  to  its  shareholders.  The 
commenter  expressed  concern  that  this 
shift  could  aggravate  existing  access 
problems. 

Several  commenters  objected  to  the 
proposal  based  on  reasons  related  to 
Medicare  reimbursement  principles. 

One  commenter  argued  that  the 
proposed  tax  adjustment  contradicted 
an  established  policy  of  the  Medicare 
program,  that  organizational  decisions 
made  by  a  hospital  should  not  affect 
payments.  Another  commenter 
contended  that  the  proposed  adjustment 
would  subsidize  the  decision  to  become 
a  for-profit  entity.  The  same  commenter 
termed  the  proposed  adjustment  a 
return  to  a  cost-based  reimbursement 
system,  and  thus  a  retreat  ftom  the 
principles  of  prospective  payment. 
Another  commenter  contended  that 
tinkering  with  a  prospective  payment 
system  to  reflect  a  sptecific  component 
of  cost  may  invite  requests  for  further 
adjustments.  One  commenter 
specifically  requested  that  we  provide 
an  adjustment  for  capital-related  interest 
costs  in  the  same  maimer  as  we 
proposed  to  adjust  for  capital-related 
property  taxes. 
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Several  coinmenters  raised  questions 
of  fairness  funong  tax-paying  and  tax- 
exempt  providers.  The  commenter 
contends  that  for-profit  hospitals  do  not 
share  equally  in  the  burden  of  providing 
care  to  indigent  patients.  Furthermore, 
payment  reductions  will  affect  the 
ability  of  the  non-profit  hospitals  to 
maintain  current  service  levels  to 
Medicare  beneficiaries. 

Several  commenters  recommended 
either  that  we  drop  the  proposal  to 
institute  a  capital-related  property  teix 
adjustment,  or  that  we  introduce  a  tax 
adjustment  only  in  conjimction  with  an 
adjustment  for  the  costs  of  charity  care. 

In  Favor:  We  also  received  numerous 
comments  in  favor  of  the  proposed 
adjustment  for  capital-related  property 
taxes.  Most  comments  (129)  came  from 
tax-paying  proprietary  hospitals  who 
supported  the  teix  adjustment  as 
proposed.  Another  38  commenters 
supported  the  concept  of  the  proposed 
rule,  but  advocated  revisions  to  the 
proposal,  such  as  expansion  of  the 
eligibility  criteria. 

Two  hospital  associations  responded 
generally  in  favor  of  the  proposed 
adjustment,  but  also  requested  some 
modifications  of  the  proposed 
provisions.  In  particular,  those 
commenters  requested  the  inclusion  of 
hospitals  that  did  not  pay  property  taxes 
in  1992,  but  are  now  paying  property 
taxes.  To  prevent  gaming,  the 
commenters  suggested  the  adoption  of  a 
3-year  waiting  period  before  hospitals 
newly  subject  to  taxes  could  become 
eligible  for  an  adjustment.  To  protect 
the  Trust  Fvmd,  the  commenters 
recommended  that  future  capital  rate 
updates  be  reduced  to  provide  the  funds 
Tor  extending  the  adjustment  to 
hospitals  newly  subject  to  taxes.  The 
commenters  also  suggested  that 
hospitals  should  only  qualify  for  an 
adjustment  if  they  pay  bona-fide  taxes 
that  apply  to  all  businesses  in  an  area. 

Other  conunenters  contended  that  we 
should  include  taxes  paid  on  leased 
property  or  equipment  in  the 
adjustment,  at  least  in  cases  where  the 
lease  provided  for  direct  payment  to 
teixing  authorities.  One  conunenter 
agreed  that  a  level  playing  field  exists 
for  leases  on  fixed  equipment,  but 
recommended  that  an  adjustment  be 
provided  for  taxes  paid  on  leased 
facilities.  Another  commenter  requested 
that  we  allow  an  adjustment  for 
municipal  hospitals  that  have  city 
services  allocated  to  their  facility  rather 
than  a  direct  property  tax  bill. 

Two  commenters  pointed  out  that 
they  provide  charity  care  and 
community  services,  as  the  tax-exempt 
hospitals  do,  but  they  must  also  pay 
taxes. 


Response:  We  have  decided  not  to 
proceed  with  implementation  of  a  tax 
adjustment  at  this  time.  Two 
considerations  motivated  this  decision. 
First,  we  have  not  been  able  to  resolve 
the  problems  with  implementing  a  tax 
adjustment  that  we  identified  in  the 
proposed  rule.  Those  commenters  in 
favor  of  an  adjustment  did  suggest 
several  means  for  preventing  gaming  by 
states  and  to  protect  the  Medicare  Trust 
Fvmd  fi'om  expenditiue  increases. 

Several  of  the  suggestions  for  preventing 
gaming  have  some  merit.  We  agree  with 
the  commenters,  for  example,  that 
requiring  hospitals  newly  subject  to 
taxes  to  wait  3  years  before  qualifying 
for  an  adjustment  may  reduce  the 
possibilities  for  gaming.  At  the  seime 
time,  we  are  concerned  that  some  of 
their  other  suggestions,  such  as  the 
adoption  of  rules  to  determine  bona  fide 
taxes,  would  prove  difficult  to 
administer.  Even  if  these  measvires 
could  prevent  gaming,  however,  we 
have  not  been  able  to  determine  a 
method  for  protecting  the  Trust  Fvmd 
that  does  not  create  possible  new 
inequities.  Commenters  in  favor  of  a  tax 
adjustment  have  suggested  reducing 
futiuo  rate  updates  by  an  amovmt 
sufficient  to  fund  the  extension  of 
adjustments  to  hospitals  newly  subject 
to  taxes.  Under  such  a  measure, 
however,  hospitals  that  do  not  pay  taxes 
would  necessarily  receive  lower 
payments  than  they  would  in  the 
absence  of  a  tax  adjustment.  (Even  some 
hospitals  that  pay  taxes  woiTld  receive 
lower  payments,  if  the  amovmt  of  the 
Federal  rate  reduction  exceeds  the 
amovmt  of  the  hospital-specific 
adjustment.)  If  the  problem  that 
motivated  our  consideration  of  an 
adjustment  is  an  inequity,  such  a 
measvu^  would  certainly  create  an 
inequity  as  well.  As  several  commenters 
noted,  it  would  not  be  appropriate  to 
proceed  with  a  proposal  that  replaces 
one  possible  inequity  with  another. 

The  second  consideration  in  ovir 
decision  not  to  implement  a  tax 
adjustment  at  this  time  is  that,  in  the 
li^t  of  the  comments,  we  believe  the 
proposed  adjustment  may  be 
incompatible  with  a  prospective 
payment  system  for  capital-related 
costs.  Prospective  payment  involves  an 
averaging  system  vmder  which 
differences  in  costs  among  hospitals  are 
generally  not  accorded  special 
treatment.  Many  hospitals  and  groups  of 
hospitals  can  cite  costs  which  may  be 
vmique  to  them.  Among  the  commenters 
on  the  proposed  adjustment,  for 
example,  some  claimed  that  capital- 
related  tax  costs  deserve  special 
treatment  because  they  are  vmique  to 


one  group,  while  others  cited  charity 
care  as  a  vmique  cost  to  another  group 
of  hospitals.  By  ignoring  such 
differences,  a  prospective  .system 
provides  incentives  for  realizing  greater 
efficiency  in  the  provision  of  services 
than  can  be  achieved  vmder  a  cost-based 
payment  system.  Such  a  system  is  not 
inequitable  as  long  as  it  is  consistent  in 
rejecting  special  treatment  for  specific 
costs. 

It  is  true,  as  the  commenters  in  favor 
of  a  tax  adjustment  pointed  out,  that  the 
prospective  system  does  provide 
adjustments  for  several  costs.  For 
example,  adjustments  are  provided 
vmder  both  the  operating  and  capital 
systems  to  those  hospitals  that  have 
graduate  medical  education  programs 
for  the  costs  associated  with  that 
activity.  However,  the  adjustment  for 
the  in^rect  cost  of  graduate  medical 
education  (as  well  as  the 
disproportionate  share  adjustment) 
ultimately  reflects  a  decision 
specifically  to  encourage  the  activity 
associated  with  those  costs.  As  several 
commenters  pointed  out,  adoption  of  a 
tax  adjustment  would  have  amovmted  to 
subsidinng  a  decision  about  hospital 
organizational  structure  (that  is,  the 
choice  of  proprietary  status).  While 
many  nonproprietary  hospitals  would 
have  qualified  for  a  tax  adjustment,  our 
final  data  showed  that  those  hospitals 
would  have  received,  on  average,  a 
capital-related  tax  adjustment  of  $6.42 
per  discharge.  As  a  result,  tax-paying 
nonproprietary  hospitals  would,  on 
average,  have  gained  only  slightly  more 
fi'om  the  tax  adjustment  than  they 
would  have  lost  fiom  the  reduction  to 
the  Federal  rate.  This  is  because  the 
amovmts  that  volvmtary  hospitals  pay  in 
taxes  is  relatively  small.  In  contrast,  tax- 
paying  proprietary  hospitals  would  have 
received,  on  average,  a  tax  adjustment  of 
$70.47  per  discharge.  As  a  result,  those 
hospitals  would  have  gained  much  more 
fiom  the  adjustment  than  they  would 
have  lost  fiom  the  reduction  to  the 
Federal  rate.  A  tax  adjustment  would 
have  subsidized  proprietary  hospitals 
that  pay  capital-related  taxes  at  the 
expense  of  all  other  groups.  Therefore, 
we  believe  that  the  proposed  tax 
adjustment  may  not  be  consistent  with 
the  principles  behind  prospective 
payment. 

We  recognize  that  many  hospitals  that 
might  have  benefited  fitjm  the 
implementation  of  a  tax  adjustment 
have  been  inconvenienced  by  the  time 
and  effort  required  to  comply  with  ovn: 
requests  for  documentation  of  their  tax 
costs.  Because  of  our  decision,  those 
hospitals  will  now  receive  no  benefit  in 
return  for  complying  with  our  requests. 
We  regret  that  it  was  not  possible  to 


45836  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


make  a  final  determination  about  the 
merits  of  implementing  a  teix  adjustment 
before  proceeding  with  data  collection 
and  verification.  It  was  necessary  to 
collect  and  verify  data  on  tax  costs  in 
order  to  determine  the  dimensions  of 
the  issue  before  proceeding  with  any 
proposal  to  make  an  adjustment. 

Without  verified  data,  we  would  not 
have  been  able  to  inform  interested 
parties  of  the  estimated  size  of  the 
change  in  payments  for  hospitals  that  do 
not  pay  taxes.  Once  we  published  the 
proposal,  it  was  necessary  to  complete 
data  collection  and  verification  in  order 
to  be  prepared  for  possible 
implementation  of  the  adjustment 
following  comments.  On  the  one  hand, 
then,  we  could  not  proceed  with  a 
proposal  without  data.  On  the  other 
hand,  we  also  could  not  decide  to 
implement  the  proposal  in  the  final  rule 
simply  because  the  data  had  been 
collected.  It  would  be  inconsistent  with 
the  integrity  of  the  rulemaking  process 
to  allow  preparations  necessary  for  the 
possible  implementation  of  a  proposal 
to  dictate  the  results  of  the  notice  and 
comment  process. 

The  issue  of  taking  capital-related  tax 
payments  into  account  when 
determining  capital-related  prospective 
payments  is  an  important  one  in  the 
effort  to  create  a  payment  system  that  is 
both  fair  and  feasible.  Providers  that 
submitted  data  needed  in  the  analysis  of 
this  issue  and  for  the  design  of  a 
payment  system  made  an  indispensable 
contribution  toward  informing  the 
debate,  influencing  the  formulation  of 
this  important  pubUc  policy,  and 
reaching  the  decision  that  ^e  proposed 
change  in  the  capital-related  prospective 
payment  system  should  not  be  made  at 
this  time. 

As  noted,  we  received  numerous 
other  comments  about  the  specific 
featines  of  a  possible  tax  adjustment. 
Since  we  have  decided  not  to  proceed 
with  such  an  adjustment,  we  will  not 
respond  to  those  comments  at  this  time. 

VI.  Changes  for  Hospitals  and  Units 
Excluded  From  the  Prospective 
Payment  Systems 

A.  New  Requirements  for  Certain  Long- 
Term  Care  Hospitals  Excluded  From  the 
Prospective  Payment  Systems 
(§§  412.23(e)) 

1.  Effect  of  Change  of  Ownership  on 
Exclusion  of  Long-Term  Care  Hospitals 

As  discussed  in  the  June  2, 1995 
proposed  rule,  some  questions  have 
arisen  as  to  whether  a  hospital’s 
comphance  with  the  length-of-stay 
requirement  for  long-term  care  (LTC) 
hospitals  is  affected  by  its  sale  to  a  new 
owner.  After  reviewing  this  issue,  we 


concluded  that  if  a  change  of  ownership 
occms  at  the  start  of  a  cost  reporting 
period,  or  at  any  time  dining  the  6 
months  immediately  preceding  the  start 
of  that  period,  the  hospital  should  not 
be  required  to  begin  a  new  qualifying 
period.  Therefore,  we  proposed  to 
clarify  current  regulations  by  specifying 
under  §  412.23(e)(2)  that  if  a  hospital 
undergoes  a  change  of  ownership  at  the 
start  of  a  cost  reporting  period,  or  at  any 
time  within  the  preceding  6  months,  it 
may  be  excluded  from  the  prospective 
payment  system  as  an  LTC  hospital  if  it 
is  otherwise  qualified  and  maintained 
an  average  length  of  stay  in  excess  of  25 
days,  under  both  current  and  previous 
ownership,  for  that  6-month  period  (60 
FR  29244).  To  qualify  for  the  exclusion, 
the  hospital  must  have  been 
continuously  in  operation  for  all  of  the 
qualifying  period  and  participated 
continuously  in  Medicare  as  a  hospital. 
That  is,  periods  during  which  the 
hospital  was  closed  or  did  not 
peirticipate  in  Medicare  could  not  be 
counted  toward  the  required  experience. 

We  received  no  public  comments  on 
this  proposal  and  are,  therefore, 
adopting  the  regulations  as  proposed. 

2.  Revised  Criterion  on  Purchase  of 
Services  by  LTC  “Hospitals  Within 
Hospitals” 

Recently,  some  entities  began  to 
organize  themselves  under  what  they 
refer  to  as  the  “hospital  within  a 
hospital”  model.  Under  this  model,  an 
entity  may  operate  in  space  leased  from 
a  hospital  and  have  most  or  all  services 
furnished  under  arrangements  by 
employees  of  the  lessor  hospital.  The 
newly  organized  entity  may  be  operated 
by  a  corporation  formed  and  controlled 
by  the  lessor  hospital,  or  by  a  third 
entity  that  controls  both.  In  either  case, 
the  new  entity  seeks  State  licensure  and 
Medicare  participation  as  a  hospital, 
demonstrates  that  it  has  an  average 
length  of  stay  of  over  25  days,  and  seeks 
to  obtain  an  exclusion  from  the 
prospective  payment  systems.  As 
explained  in  the  rulemaking  documents 
for  FY  1995,  we  believe  it  would  be 
inappropriate  to  extend  the  LTC 
hospital  exclusion  to  what  is  for  all 
practical  purposes  a  LTC  hospital  unit. 

To  avoid  granting  LTC  hospital 
exclusions  inappropriately  to  hospital 
units  while  still  allowing  adequate 
flexibility  for  legitimate  networking  and 
sharing  of  services,  we  set  forth 
additional  exclusion  criteria  for  these 
“hospitals  within  hospitals”  in  our 
September  1, 1994  final  rule  (59  FR 
45389-45393).  These  regulations 
provide  that,  in  addition  to  meeting  the 
other  LTC  hospital  exclusion 
requirements  set  forth  in  §  412.23,  to  be 


excluded  fi-om  the  prospective  payment 
systems,  a  hospital  located  in  the  same 
building  or  in  one  or  more  entire 
buildings  located  on  the  same  campus 
as  another  hospital  must  have  a  separate 
governing  body,  a  separate  chief 
medical  officer,  a  separate  medical  staff, 
and  a  separate  chief  executive  officer. 
These  criteria  are  stated  in  regulations  at 
§§412.23(e)(3)(i)(A)  through 
412.23(e)(3)(i)(D).  In  addition,  the 
hospital  must  either  perform  most  basic 
hospital  functions  without  any 
assistance  fi'om  the  hospital  with  which 
it  shares  space  (or  from  a  third  entity 
that  controls  both)  (§  412.23(e)(3)(i)(E)) 
or  receive  at  least  75  percent  of  its 
inpatient  referrals  fi’om  a  source  other 
than  the  other  hospital  during  the 
period  used  to  demonstrate  compliance 
with  the  length-of-stay  criterion 
(§  412.23(e)(3)(ii)).  The  criterion  under 
§  412.23(e)(3)(i)(E)  does  permit  a 
hospital  seeking  exclusion  to  obtain 
certain  services  fiom  a  hospital 
occupying  space  in  the  same  building, 
including  food  and  dietetic  services  and 
housekeeping,  maintenance,  and  other 
services  necessary  to  maintain  a  clean 
and  safe  physical  environment. 

Since  publication  of  the  September  1, 
1994  final  rule,  hospital  representatives 
have  stated  that  there  are  some 
situations  in  which  basic  hospital 
services  other  than  those  related  to 
dietetic,  housekeeping  and  maintenance 
functions  could  be  furnished  in  a  more 
cost-effective  manner,  or  more 
conveniently  for  patients,  if  they  were 
provided  by  the  hospital  in  which  the 
LTC  hospital  is  located.  As  discussed  in 
the  June  2, 1995  proposed  rule,  we 
recognize  the  need  to  allow  LTC 
hospitals  within  hospitals  greater 
discretion  to  purchase  services  like 
these  fiom  their  “host”  facilities,  when 
it  is  done  in  a  cost-effective  and 
convenient  way.  However,  it  is  also 
important  that  the  LTC  hospital 
exclusion  criteria  be  clear  and  definite 
enough  to  limit  LTC  exclusions  to  bona 
fide  separate  hospitals.  To  balance  these 
competing  objectives,  we  proposed  to 
revise  the  exclusion  criteria  to  describe 
the  scope  of  services  that  can  be 
obtained  fiom  the  host  hospital  in 
financial  terms,  rather  than  by  type  of 
service  (60  FR  29244). 

Under  our  proposal,  an  otherwise 
qualified  hospital  could  obtain  a  LTC 
hospital  exclusion  if  the  operating  cost 
of  services  that  it  furnishes  directly  or 
obtains  fiom  a  source  other  than  the 
hospital  with  which  it  shares  a  building 
or  campus  (or  fiom  a  third  entity  which 
controls  both  hospitals)  constitutes  at 
least  85  percent  of  its  total  inpatient 
operating  costs.  This  test  would  be 
applied  with  respect  to  the  cost 
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reporting  period  or  other  time  period 
used  to  establish  the  hospital’s 
compliance  with  the  length  of  stay 
criterion.  (If  a  period  other  than  a  full 
cost  reporting  period  is  used,  the  LTC 
hospital  must  provide  HCFA  with 
verifiable  information  on  its  costs  for 
that  part  of  the  period.) 

We  proposed  a  criterion  of  85  percent 
of  total  inpatient  operating  costs  as  an 
appropriate  test  of  separateness  based 
on  the  level  of  dietetic,  housekeeping, 
and  maintenance  expenses  incurred  by 
a  small  sample  of  L’TC  hospitals  for 
which  we  have  readily  av^able  data. 

Chui  review  showed  that  these  expenses 
generally  ranged  from  5  to  17  percent  of 
total  inpatient  operating  costs  for  the 
periods  under  review.  By  setting  the 
maximum  acceptable  level  at  15 
percent,  we  believe  that  we  would  allow 
hospitals  an  adequate  margin  for 
purchase  of  a  limited  range  of  services, 
without  encouraging  a  level  of 
dependence  that  calls  into  question  the 
LTC  hospital’s  status  as  a  separate 
institution. 

To  implement  this  policy,  we 
proposed  to  specify  under 
§  412.23(e)(3)(i)(E)  that  the  costs  of  any 
services  a  hospital  obtains  under 
contract  or  other  agreements  with  a 
hospital  occupying  space  in  the  same 
building  or  campus,  or  with  a  third 
entity  that  controls  both  hospitals,  may 
not  exceed  15  percent  of  the  hospital’s 
total  inpatient  operating  costs,  as 
defined  imder  §  412.2(c).  Thus,  a  LTC 
hospital  would  be  permitted  to  obtain 
dietetic,  housekeeping,  maintenance  or 
other  services  from  another  hospital 
with  which  it  shares  a  building  or 
campus  (or  fi-om  a  controlling  third 
entity),  provided  that  the  aggregate  cost 
of  these  services  is  no  more  than  15 
percent  of  its  total  inpatient  operating 
costs. 

PubUc  comments  on  this  proposal  are 
addressed  below. 

Comment:  One  commenter  objected  to 
an  exclusion  criterion  for  Ll'C  hospitals 
within  hospitals  that  is  stated  in  terms 
of  the  cost,  rather  than  the  type,  of 
services  purchased  fi'om  the  host 
facility.  This  commenter  stated  that 
hospitals  within  hospitals  are  units  of 
acute  care  hospitals  and  should  be 
treated  as  such.  The  commenter  also 
stated  that  the  proposed  criterion  will 
further  complicate  an  already  complex 
system,  encourage  more  facilities  to 
reorganize  themselves  in  an  attempt  to 
gain  exclusions  from  the  prospective 
payment  system,  and  increase  Medicare 
administrative  costs.  For  all  of  these 
reasons,  the  commenter  recommended 
that  we  not  only  abandon  the  proposed 
change  but  also  revise  the  regulations  to 
prohibit  LTC  hospitals  within  hospitals 


fi'om  being  excluded  from  the 
prospective  payment  system. 

Response:  Although  we  share  the 
commepter’s  concern  about  possible 
abuse  of  the  exclusion  provisions,  we  do 
not  beUeve  that  either  our  current 
regulations  or  our  proposals  encourage 
inappropriate  exclusions.  On  the 
contrary,  the  current  regulations  provide 
reasonable  assiuance  tlmt  faciUties 
excluded  as  LTC  hospitals  are 
functioning  as  separate  hospitals,  and 
we  believe  that  our  proposed  changes 
will  preserve  our  ability  to  achieve  this 
result.  Moreover,  we  expect  that  the 
shift  from  a  type-based  to  a  volume- 
based  standard  will  reduce,  rather  than 
add  to,  the  complexity  and  cost  of  our 
regulations.  Thus,  we  do  not  agree  that 
it  is  necessary  to  prohibit  all  LTC 
hospitals  within  hospitals  fiom  being 
excluded  from  the  prospective  payment 
system,  nor  do  we  believe  that  the 
proposed  changes  will  encourage  more 
facilities  to  pursue  exclusions.  For  these 
reasons,  we  did  not  adopt  this 
commenter’s  suggestions. 

Comment:  One  commenter  stated  that 
hospitals  within  hospitals  typically  are 
set  up  to  serve  only  the  LTC  needs  of 
patients  of  the  host  hospital,  and  are 
unlikely  to  receive  referrals  from  other 
sources.  A  hospital  of  this  type  also  may 
have  a  low  occupancy  level,  thus 
leading  to  very  high  per-stay  costs, 
which  will  be  paid  for  by  Medicare.  To 
prevent  this  situation  fiom  occurring, 
the  commenter  recommended  that  the 
75  percent  alternative  criterion  in 
§  412.23(e)(3)(ii)  be  made  a  basic 
requirement  for  exclusion.  Under  this 
commenter’s  recommendation,  a 
hospital  within  a  hospital  would  be 
excluded  as  a  LTC  hospital  only  if  it  met 
the  75  percent  criterion  and  also 
provided  all  basic  services  without 
assistance  from  the  host  hospital.  The 
commenter  eugued  that  this  approach 
will  limit  the  exclusion  of  LTC  hospitals 
within  hospitals  to  those  that  meet 
legitimate  commimity  needs. 

Response:  Althou^  we  agree  that  an 
approach  of  this  kind  might  help  to 
prevent  abuse  of  the  exclusion 
provisions,  we  are  concerned  that  such 
a  standard  might  deny  exclusion  to 
some  legitimately  separate  institutions. 
We  believe  that  the  revised  criteria  are 
sufficiently  rigorous  to  identify  only 
situations  when  exclusion  is 
appropriate,  yet  flexible  enough  to 
recognize  legitimate  variations  in  the 
ways  hospitals  obtain  needed  services 
and  supplies.  Therefore,  we  did  not 
adopt  this  comment. 

Comment:  Several  commenters 
expressed  support  for  om  proposal  to 
focus  on  the  volume,  rather  than  the 
type,  of  services  purchased  fiom  the 


host  hospital.  However,  these 
commenters  also  stated  that  a  criterion 
set  at  15  percent  of  total  inpatient 
operating  costs  is  too  restrictive.  One 
commenter  favored  setting  the  criterion 
at  25  percent  of  the  LTC  hospital’s  total 
inpatient  operating  costs,  with  an 
exception  for  higher  levels  of  purchases 
where  the  LTC  hospital  can  show  that 
obtaining  services  in  this  way  is  cost- 
effective.  Another  commenter  suggested 
setting  the  criterion  at  35  percent  of 
total  inpatient  operating  costs.  Still 
another  commenter  favored  retaining 
the  requirement  that  hospitals  provide 
most  basic  hospital  services  but 
allowing  some  percentage  of  basic 
hospital  services,  as  measured  by  cost, 
to  be  purchased  fiom  the  host  hospital. 

Several  commenters  expressed 
concern  about  the  range  of  costs 
considered  in  arriving  at  the  15  percent 
figure.  One  commenter  stated  that  the 
15  percent  threshold  is  too  low  because 
it  does  not  include  those  services  that 
were  prohibited  in  the  prior  years,  and 
recommended  eliminating  any  limit  on 
the  type  or  cost  of  services  that  a  LTC 
hospital  can  purchase  from  its  host 
hospital.  Another  commenter  asked  for 
more  detailed  information  on  how  the 
15  percent  figure  was  derived  and  how 
the  measurement  will  be  implemented. 
The  commenter  believes  the  15  percent 
figvire  is  necessarily  too  low  since 
several  categories  of  costs  (telephone, 
administrative  and  general,  laundry  and 
linen,  social  services,  and  physical, 
recreational,  and  respiratory  therapy 
costs)  were  not  included  in  the  costs 
sampled  to  arrive  at  that  figure.  One 
commenter  stated  that  the  methodology 
used  to  arrive  at  the  15  percent  figure 
appears  to  be  inadequate,  in  that  it 
assessed  only  dietetic,  housekeeping, 
and  maintenance  expenses,  and  did  not 
take  into  accoimt  services  such  as 
hyperbaric  oxygen  therapy,  surgical 
services,  physical  therapy,  and  seciuity, 
which  can  often  be  obtained  most  cost- 
effectively  fiom  the  host  hospital. 
Because  of  concern  about  these  issues, 
the  commenter  recommended  that  we 
revise  the  regulations  to  base  exclusion 
on  the  level  of  patient  needs,  rather  than 
the  volume  of  costs,  met  by  services 
obtained  from  the  host  hospital.  Two 
commenters  recommended  that  the 
regulations  be  revised  to  state  that  the 
inpatient  operating  costs  to  which  the 
15  percent  criterion  is  appUed  will  not 
include  any  costs  of  leased  space  or  of 
equipment  rental,  maintenance,  or 
ufihties  for  the  space. 

Finally,  one  commenter  noted  that 
some  new  hospitals  have  structured 
their  operations  for  their  initial  6-month 
period  of  operation  to  comply  with  the 
requirement  that  they  furnish  basic 
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hospital  services  without  assistance 
from  the  host  facility,  and  have  not  held 
the  inpatient  operating  costs  of  services 
purchased  from  the  host  hospital  within 
the  15  percent  ceiling  allow^  by  the 
proposed  regulations.  The  commenter 
stated  that  by  shifting  to  a  cost-based 
standard,  we  would  in  effect  be  denying 
exclusion  to  facilities  that  operated  in 
compliance  with  the  exclusion  criteria 
in  effect  when  they  began  to  provide 
services.  To  avoid  this  scenario,  the 
commenter  suggested  that  we  delay  the 
effective  date  of  the  15  percent  rule  by 
an  additional  year  (that  is,  until  cost 
reporting  periods  beginning  on  or  after 
CXrtober  1, 1996)  for  hospitals  meeting 
the  criterion  related  to  provision  of 
basic  hospital  services  without 
assistance  from  the  host  hospital. 

Response:  These  comments  appear  to 
reflect  some  misimderstanding  of  the 
purpose  of  our  proposed  change  to  an 
exclusion  criterion  based  on  volume  of 
services  (as  measured  by  costs)  rather 
than  type  of  services.  The  purpose  of  the 
proposal  is  not  to  identify  the  most  cost- 
effective  way  for  a  hospital  within  a 
hospital  to  obtain  services,  but  to 
describe  a  pattern  of  functioning  that 
provides  reasonable  assurance  tihat  a 
facility  seeking  to  be  excluded  from  the 
prospective  payment  system  as  a  LTC 
hospital  actually  functions  as  a  separate 
hospital.  Clearly,  when  a  faciUty 
operates  within  another  institution,  it 
may  be  more  cost-effective  in  many 
cases  to  obtain  services  from  the 
surrounding  institution.  It  may  be  even  • 
more  cost-effective  to  integrate  the 
governance  emd  medical  direction  of  the 
hospital  and  the  entity.  A  hospital 
component  that  wishes  to  organize  itself 
in  this  way  may  do  so,  but  it  would  not 
constitute  a  separate  hospital  imder 
section  1886(d)(1)(B)  of  the  Act,  which 
provides  for  the  exclusion  of  LTC 
hospitals,  but  not  LTC  imits,  from  the 
prospective  payment  system. 

In  assessing  the  level  of  dietetic, 
housekeeping,  and  maintenance 
expenses  incurred  by  a  sample  of  LTC 
hospitals,  our  goal  was  not  to  set  the 
criterion  at  a  level  that  could  easily  be 
met  by  all  potential  hospitals  within 
hospitals,  but  to  assess  die  proportion  of 
costs  that  a  separate  hospital  may  need 
to  spend  for  the  range  of  services  it  can 
buy  under  current  exclusion  rules. 

Thus,  our  intent  was  to  devise  a 
criterion  that  would  properly  assess  the 
level  of  independence  of  a  hospital 
within  a  hospital,  but  would  allow  more 
discretion  as  to  the  types  of  services  to 
be  supplied  by  the  host  faciUties.  We 
recognize  that  not  all  hospitals  located 
within  hospitals  may  be  able  to  meet  the 
criterion,  and  that  in  some  cases 
hospitals  may  need  to  reduce  their  level 


of  purchases  from  host  facilities  to 
qualify  for  exclusion  imder  the 
criterion. 

In  response  to  the  comments  asking 
for  the  basis  for  establishing  the 
threshold  at  15  percent,  the  proposed  15 
percent  criterion  was  based  on  our 
analysis  of  the  best  available  data.  The 
Hospital  Cost  Report  Information 
System  (HCRIS),  the  automated  cost 
report  data  base  submitted  by  the  fiscal 
intermediaries,  does  not  contain  cost 
data  for  the  specific  general  service  cost 
centers,  such  as  dietary,  housekeeping 
and  maintenance  costs,  that  represent  a 
large  portion  of  the  costs  of  shared 
services.  As  a  result,  we  instead 
analyzed  cost  report  data  from  the  hard 
copies  of  cost  reports  that  we  had  on 
file.  Specifically,  we  analyzed  data  for 
LTC  hospitals  that  had  requested  a 
review  of  costs  in  relation  to  the  TEFRA 
limits.  This  data  showed  that  the 
aggregate  of  these  specific  operating 
costs,  in  comparison  to  total  operating 
costs,  ranged  from  a  low  of  5  percent  to 
a  high  of  17  percent.  Based  on  this 
range,  we  concluded  that  15  percent 
was  a  reasonable  level  at  which  to 
establish  the  standard,  as  we  proposed 
in  om  June  2, 1995  rule. 

In  response  to  public  comments  on 
this  proposal,  we  conducted  further 
analysis  of  the  cost  reports  aimed  at 
estimating  more  precisely  the 
proportion  of  total  inpatient  operating 
costs  that  is  attributable  to  basic 
hospital  services.  To  do  so,  we  refined 
our  analysis  to  include  additional  costs 
(that  is,  maintenance  and  repairs, 
operation  of  plant,  and  laundry  and 
linen  services),  to  account  for  ancillary 
costs  of  inpatient  hospital  services,  and 
to  exclude  ancillary  costs  related  to 
nonhospital  components  of  the 
institution,  such  as  distinct  part  skilled 
nursing  facilities.  The  new  analysis 
indicated  a  range  of  7  percent  to  27 
percent,  with  an  average  of  slightly 
below  15  percent. 

Thus,  based  on  this  analysis,  we 
continue  to  believe  that  a  15  percent 
standard  represents  a  valid  and 
reasonable  basis  for  identifying 
hospitals  within  hospitals  that  actually 
function  independently.  However,  we 
are  concerned  that  some  hospitals  that 
have  been  excluded  appropriately  imder 
criteria  related  to  the  types  of  services 
they  provide  independently  from  their 
hosts  may  not  be  able  to  meet  the  new 
criterion  by  the  time  it  becomes 
effective  (that  is,  by  the  start  of  cost 
reporting  periods  beginning  on  or  after 
October  1, 1995).  To  avoid  this  problem 
as  well  as  to  widen,  as  appropriate,  the 
range  of  compliance  options  available  to 
hospitals  within  hospitals,  we  have 
decided  to  make  the  15  percent  standard 


an  alternative  to,  rather  than  a 
replacement  for,  our  current  criterion  on 
provision  of  basic  hospital  services. 

This  approach  will  enable  hospitals  the 
flexibility  to  buy  whatever  services  they 
wish  from  the  host,  subject  to  the  15 
percent  limit,  but  will  not  require 
hospitals  that  qualify  for  exclusion 
imder  current  rules  to  alter  their 
operations  to  meet  a  new  requirement. 
We  note  that  because  we  are  making  the 
15  percent  rule  an  alternative  to  the 
current  criterion  rather  them  a 
replacement  for  it,  a  new  hospital  that 
has  organized  itself  to  meet  the  current 
requirements  will  not  be  disadvantaged. 
Thus,  there  is  no  need  to  delay 
application  of  the  15  percent  rule. 

With  respect  to  the  costs  to  which  the 
15  percent  criterion  will  apply,  we  are 
clarifying  proposed  §  412.23(e)(3)  to 
state  that  ^e  criterion  apply  to  total 
inpatient  operating  costs,  as  defined 
under  §  412.2(c),  except  that,  for 
purposes  of  the  prospective  payment 
system  exclusion  provisions,  the  costs 
of  preadmission  services  are  those 
specified  at  §  413.40(c)(2),  not  those 
described  in  §  412.2(c).  Costs  incurred 
under  leases  or  rental  agreements  are 
taken  into  account  only  to  the  extent 
they  fall  within  the  §  412.2(c)  definition 
of  operating  costs. 

Finally,  concerning  the  suggestion  on 
patient  needs,  we  note  that  those  needs 
often  can  be  defined  only  subjectively, 
and  we  believe  that  any  test  or 
measurement  used  for  exclusion  should 
be  an  objective  one  that  is  susceptible  to 
verification  by  both  the  provider  and 
HCFA.  Thus,  we  did  not  adopt  this 
suggestion. 

Comment:  One  commenter  stated  that 
current  rules  relating  to  the  types  of 
services  obtained  by  an  LTC  hospital 
within  a  hospital  from  its  host  are  clear 
and  adequate  for  distinguishing  a 
separate  hospital  from  a  hospital  unit, 
and  that  a  separate  rule  relating  to  the 
voliune  of  services  is  not  needed.  This 
commenter  suggested  that  instead  of 
shifting  to  a  volume-based  standard, 
another  way  to  allow  greater  flexibility 
for  cost-effective  purchasing  from  the 
host  hospital  would  be  to  allow  specific 
types  of  basic  hospital  services,  such  as 
laboratory  services,  to  be  purchased 
from  the  host  facility.  Another 
commenter  recommended  that  the  15 
percent  limitation  be  applied  only  to 
basic  hospital  services  as  defined  under 
current  regulations,  and  that  an  LTC 
hospital  within  a  hospital  be  allowed  to 
buy  other  services  without  limitation 
from  the  host  hospital. 

Response:  We  agree  that  either 
proposed  approach  would  increase 
hospital  flexibility.  However,  the  types 
of  services  available  from  host  facilities 
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and  from  other  sources  vary  from  one 
community  to  another,  and  from 
hospital  to  hospital  within  a 
community,  and  it  would  be  difficult  to 
specify  a  range  of  basic  hospital  services 
that  could  acceptably  be  obtained  from 
the  host  facility  in  all  cases,  without 
permitting  so  many  types  of  services  to 
be  obtained  from  the  host  facility  that 
the  criterion  would  no  longer  be  a 
useful  measure  of  independent 
functioning.  With  regmd  to  the  second 
comment,  we  are  concerned  that 
applying  the  15  percent  criterion  only  to 
basic  hospital  services  would  effectively 
lower  the  level  of  independent 
functioning  necessary  for  a  hospital  to 
qualify  for  exclusion,  relative  to  our 
cmrent  requirements,  and  thus  might 
permit  inappropriate  exclusions. 
Therefore,  we  8U«  not  adopting  either  of 
these  suggestions. 

Comment:  A  commenter  suggested 
that  the  creation  of  a  hospital  within  a 
hospital  is  potentially  abusive  only 
where  the  LTC  hospital  is  operated  by 
a  corporation  owned  and  controlled  by 
the  host  hospital,  or  by  a  third  entity 
that  controls  both  the  host  and  the  LTC 
hospitals.  The  commenter 
recommended  that  the  15  percent  rule 
be  applied  only  where  operational 
control  of  this  kind  exists. 

Response:  We  do  not  agree  with  this 
commenter  that  simply  satisfying  the 
structural  criteria  (those  related  to 
having  a  separate  governing  body, 
medical  staff,  chief  executive  officer, 
and  chief  medical  officer)  and  average 
length  of  stay  criteria  should  be 
sufficient  to  support  exclusion  of  an 
LTC  hospital  within  a  hospital.  On  the 
contrary,  we  beheve  it  is  essential  for 
such  an  entity  to  show  that  it  actually 
functions  as  a  separate  hospital.  If  the 
two  facilities  meet  only  the  separate 
control  criteria  but  the  LTC  facility 
either  receives  fewer  than  75  percent  of 
its  inpatients  from  sources  other  than 
the  host  or  receives  more  services,  or 
different  types  of  services,  from  the  host 
than  allowed  under  our  regulations,  we 
question  the  validity  of  excluding  the 
facility  from  the  prospective  payment 
system  as  a  separate  LTC  hospital. 
Under  these  circumstances,  the  facility 
would  in  reality  be  a  unit  of  the  host 
hospital.  Therefore,  we  did  not  adopt 
this  comment. 

Comment:  Two  commenters  stated 
that  the  regulations  on  hospitals  within 
hospitals  should  be  revised  to  apply 
only  when  an  LTC  hospital  wishes  to 
share  a  building  or  campus  with  a 
prospective  payment  hospital,  not  to 
comparable  situations  involving  a  long¬ 
term  care  hospital  and  a  rehabilitation 
hospital. 


Response:  Although  the  “hospital 
within  a  hospital”  rules  were  designed 
primarily  in  response  to  situations 
involving  LTC  and  prospective  payment 
hospitals,  the  possibility  of 
inappropriate  exclusion  of  a  hospital 
unit  can  also  arise  if  an  excluded 
hospital  such  as  a  psychiatric  or 
rehabilitation  hospital  seeks  to  set  up  an 
LTC  hospital  within  itself.  In  both 
situations,  our  concern  is  that  an  entity 
^that  is  in  essence  a  hospital  imit  may 
seek  to  obtain  an  inappropriate 
exclusion  from  the  prospective  payment 
system.  Section  1886(d)(1)(B)  of  the  Act 
provides  for  exclusion  of  LTC  hospitals 
but  not  of  LTC  imits.  Because  newly 
created  hospitals  within  hospitals  are 
eligible  for  a  separate  TEFRA  target  rate 
and  may  be  eligible  for  a  new  hospital 
exemption  from  the  rate-of-increase 
ceiling  under  §  413.40(f),  we  believe  it  is 
important  to  prevent  inappropriate 
exclusions  in  all  circumstances,  not 
merely  those  involving  prospective 
payment  hospitals.  Thus,  we  do  not 
believe  it  is  appropriate  to  Umit  the 
criteria  as  the  commenter  suggested. 

Comment:  One  commenter 
recommended  that  we  revise  the 
regulations  to  include  a  “grandfather” 
clause  under  which  LTC  hospitals 
within  hospitals  that  were  excluded 
from  the  prospective  payment  system 
before  October  1, 1994,  would  not  need 
to  meet  the  current  exclusion  criteria  in 
order  to  continue  to  qualify  for 
exclusion. 

Response:  The  adoption  of  the  15 
percent  criterion  as  an  alternative  to  the 
existing  exclusion  criteria  under 
§  412.23(e)  gives  hospitals  within 
hospitals  tluee  alternatives  for  showing 
that  they  function  as  separate  hospitals. 
Moreover,  §  412.23(e)(4)  specifies  that 
the  criteria  concerning  the  performance 
of  basic  hospital  functions  (imder 
§  412.23(e)(3))  do  not  apply  to  any 
previously  excluded  hospital  imtil  the 
hospital’s  first  cost  reporting  period 
beginning  on  or  after  October  1, 1995.  In 
view  of  the  three  options  available  to 
hospitals  for  establishing  eligibility  to 
be  excluded  from  the  prospective 
payment  system,  and  the  delayed 
effective  date  already  provided  for  in 
regulations,  we  believe  we  have 
established  equitable  policies  for 
previously  excluded  LTC  hospitals 
within  hospitals.  Thus,  a  grandfather 
clause  is  unnecessary.  Moreover,  we  are 
concerned  that  indefinitely  exempting  a 
set  of  previously  excluded  hospitals 
from  the  regulations  would  be  both 
inequitable  to  newer  hospitals,  and 
difficult  to  administer,  since  similar 
facilities  would  be  subject  to  different 
payment  rules,  based  only  on  their 
initial  date  of  exclusion.  Finally,it 


would  be  contrary  to  the  statutory 
scheme  to  exclude  LTC  imits  from  the 
prospective  payment  system.  Thus,  we 
have  not  adopted  this  suggestion. 

Comment:  One  commenter  asked 
whether  the  revised  criterion  on 
purchase  of  services  would  apply  to  the 
initial  qualifying  period  of  6  months 
that  is  used  to  establish  length  of  stay 
for  a  new  LTC  hospital. 

Response:  As  stated  in  proposed 
§  412.23(e)(3)(i)(E),  the  new  criterion  on 
purchase  of  services  applies  to  the  same 
period  of  at  least  6  months  used  to 
determine  compliance  with  the  length- 
of-stay  criterion  in  §  412.23(e)(2). 

Comment:  One  commenter  stated  that 
if  an  acute  care  hospital  is  allowed  to  set 
up  a  LTC  hospital  within  a  hospital,  it 
may  have  a  financial  incentive  to 
discharge  patients  prematiirely  from  the 
acute  hospital  to  the  long-term  care 
hospital.  The  commenter  suggested  that 
we  adopt  further  regulations  limiting 
the  acute  care  hospital’s  ability  to 
discharge  a  patient  to  a  LTC  hospital 
that  it  owns  or  controls. 

Response:  We  understand  and  share 
this  commenter’s  concern,  and  the  LTC 
exclusion  criteria  are  designed  to 
prevent  inappropriate  exclusions. 
However,  HCFA  has  no  authority  to 
restrict  the  range  of  hospitals  to  which 
a  patient  may  ^  referred  following 
discharge  from  acute  care.  We  intend  to 
review  this  issue,  and  may  propose 
further  payment  changes  to  avoid 
financial  incentives  for  inappropriate 
placement  of  patients. 

B.  Clarifying  Changes  for  Excluded 
Hospit^s  and  Units  (§§412.23,  412.29, 
412.30  and  412.130) 

For  clarity,  we  proposed  to  revise 
§  412.23(e)(3)  to  state  more  clearly  that 
a  hospital  sharing  space  with  another 
can  qualify  for  exclusion  only  if  it  meets 
all  of  the  requirements  of  paragraphs 
(e)(3)(i)(A)  through  (e)(3)(i)(D)  of.that 
section  and,  in  addition,  those  in  either 
paragraph  (e)(3)(i)(E),  which  deals  with 
separate  performance  of  services,  or 
§412.23(e)(3)(ii),  which  deals  with  the 
source  of  the  hospital’s  patients. 

In  addition,  we  proposed  to  restate 
the  rules  in  §§  412.29  and  412.30  to 
differentiate  more  clearly  between 
criteria  that  apply  when  a  hospital  seeks 
exclusion  of  a  rehabilitation  unit  that  is 
created  through  an  addition  to  its 
existing  bed  capacity,  and  the  criteria 
that  apply  when  a  hospital  seeks 
exclusion  of  a  imit  that  has  been  created 
by  converting  existing  bed  capacity  from 
other  uses.  We  also  proposed  to  clarify 
the  rules  that  apply  when  a  hospital 
expands  an  existing  rehabilitation  unit 
by  increasing  its  bed  capacity  or  by 
converting  existing  capacity.  These 
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revisions  were  developed  in  response  to 
complaints  from  some  hospital 
representatives  that  the  ciuxent 
regulations  do  not  state  our  criteria 
clearly.  We  emphasized  that  these 
proposals  merely  restate,  and  do  not 
change,  existing  rules.  In  conjunction 
with  this  proposed  change,  we  also 
stated  that  we  would  make  a  technical 
change  to  a  reference  in  §  412.130. 

Comment:  One  commenter  objected  to 
the  provision  of  §  412.30(c)(l)(ii)  under 
which  the  beds  a  hospital  seeks  to  add 
to  its  existing  rehabiUtation  unit  will  be 
considered  new  only  if  over  50  percent 
of  the  beds  represent  newly  licensed 
and  certified  beds.  The  commenter 
stated  that  this  represents  a  substantive 
change  in  the  rules  which 
inappropriately  restricts  the  ability  of  a 
hospital  to  convert  acute  care  capacity 
to  uses  excluded  from  the  prospective 
parent  system. 

Response:  As  the  commenter  noted, 

§  412.30(b)  does  not  deal  explicitly  with 
situations  in  which  a  hospital  seeks  to 
expand  an  excluded  rehabilitation  unit 
by  adding  bed  capacity  that  is  made  up 
partly  of  newly  licensed  capacity  and 
partly  of  existing  capacity.  One  piupose 
of  the  revision  was  to  clarify  our  policy 
on  this  issue.  However,  §  412.30(a)(2) 
does  state  explicitly  that  “a  unit  that 
includes  some  beds  that  were 
previously  licensed  and  certified  and 
some  new  beds  is  recognized  as  new 
only  if  more  than  one  half  of  the  beds 
are  new.”  Thus,  the  revision  merely 
restates  a  current  rule  as  to  what  will  be 
considered  “new”  when  an  existing 
facility  adds  a  mixture  of  newly 
licensed  and  existing  capacity. 

C.  Changes  to  the  Regulations 
Addressing  Limitations  on 
Reimbursable  Costs  (§§  413.30  (e)  and 
(f),  and  413.35(b)) 

We  proposed  to  remove  obsolete 
material  from  the  regulations. 
Specifically,  we  proposed  to  remove 
§  413.30  (e)(1),  (e)(3),  and  (e)(4),  since 
sole  commimity  hospitals,  risk-basis 
HMOs,  and  rural  hospitals  with  less 
than  50  beds  are  included  imder  42  CFR 
part  412,  which  governs  the  prospective 
payment  system  for  operating  costs.  In 
addition,  we  proposed  to  remove 
§  413.30(f)(5),  (f)(6),  (f)(7)  (a  reserved 
paragraph),  and  (f)(9),  concerning 
exceptions  for  hospital  routine  care, 
essential  community  hospital  services, 
and  hospital  case-mix  chemges  for  cost 
reporting  periods  beginning  before 
October  1, 1983.  In  conjunction  with 
these  proposed  changes,  we  stated  that 
we  would  incorporate  the  exemption 
requirements  for  new  providers  into 
paragraph  (e)  of  §413.30,  redesignate 
subparagraphs  imder  paragraph  (f)  of 


§  413.30,  and  make  technical  changes  to 
references  in  §§  413.30(f)  and 
413.35(b)(2). 

We  received  no  comments  on  these 
proposals,  and  are  therefore  adopting 
the  changes  as  proposed. 

D.  Payment  Window  for  Hospitals  and 
Hospital  Units  Excluded  from  the 
Prospective  Payment  Systems 
(§  413.40(c)) 

On  January  12, 1994,  we  published  an 
interim  final  rule  with  comment  period 
to  specify  that  inpatient  hospital 
operating  costs  include  costs  of  certain 
preadmission  services  furnished  by  the 
hospital  (or  by  an  entity  that  is  wholly 
owned  or  operated  by  Ae  hospital)  to 
the  patient  up  to  3  days  before  the  date 
of  the  patient’s  admission  to  the 
hospital  (59  FR  1654).  Hie  interim  final 
rule  implemented  section  4003  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Public  Law  101-508),  which 
amended  section  1886(a)(4)  of  the  Act. 
Because  the  definition  of  inpatient 
operating  costs  in  section  1886(a)(4)  of 
the  Act  applies  to  both  prospective 
payment  system  hospitals  and  hospitals 
excluded  from  the  system,  the  January 
12, 1994  interim  final  rule  revised  the 
regulations  governing  excluded 
hospitals  as  well  as  those  governing 
prospective  payment  hospitals. 
Specifically,  we  revised  §  413.40(c)(2)  of 
the  regulations  to  reflect  the  3-day 
payment  window  as  required  by  the 
statute.  We  received  11  comments  in 
response  to  this  issue.  Although  we 
stated  in  the  proposed  rule  that  we 
intended  to  address  these  comments  in 
this  final  rule,  we  have  revised  our 
plans.  We  will  instead  issue  the  final 
rule  addressing  the  3-day  payment 
window  as  a  separate  document  to  be 
published  in  the  Federal  Register. 

On  October  31, 1994,  Congress 
enacted  the  Social  Security  Act 
Amendments  of  1994.  Section  110  of 
that  legislation  amended  section 
1886(a)(4)  of  the  Act  to  state  that,  for 
hospitals  excluded  from  the  prospective 
payment  system,  the  preadmission 
services  to  be  included  are  those 
furnished  during  the  1  day  (not  3  days) 
before  a  patient’s  admission. 

To  implement  this  provision,  we 
proposed  to  revise  §  413.40(c)(2)  to 
provide  for  a  1-day  payment  window  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  pa5rment  system. 
We  note  fliat  the  term  “day”  refers  to 
the  calendar  day  immediately  preceding 
the  date  of  admission,  not  the  24-hour 
time  period  that  immediately  precedes 
the  hour  of  admission. 

We  received  no  comments  on  this 
proposal,  and  are  therefore  adopting  the 
changes  as  proposed. 


E.  Ceiling  on  the  Rate  of  Increase  in 
Hospital  Inpatient  Costs  (§  413.40(e) 
and  (g)) 

We  proposed  to  revise  §  413.40(e)(1) 
to  clarify  that  a  request  for  a  payment 
adjustment  must  be  received  by  a 
hospital’s  fiscal  intermediary  no  later 
than  180  days  from  the  date  of  the 
notice  of  progreun  reimbursement  (NPR). 
Currently,  this  section  states  that  a 
request  must  be  “made”  rather  than 
“received.”  We  have  consistently 
interpreted  the  word  “made”  to  mean 
“received  by  the  fiscal  intermediary” 
since  the  original  regulation  was 
promulgated  (47  FR  43282,  September 
30, 1982).  However,  use  of  the  word 
“made”  in  §  413.40(e)(1)  has  resulted  in 
varying  interpretations  of  the  timely 
filing  requirement  by  hospitals  and  their 
fiscal  intermediaries.  In  the  interest  of  a 
uniform  and  consistent  application  of 
our  policy,  we  proposed  to  clarify  the 
regulation  by  substituting  “received  by 
the  hospital’s  fiscal  intermediary”  for 
“made”  in  §  413.40(e)(1). 

In  §  413.40(g)(1),  we  proposed  to 
clarify  the  determination  of  the  amount 
of  payment  made  to  a  hospital  that 
receives  a  TEFRA  adjustment.  Since 
October  1, 1991,  a  hospital  with 
operating  costs  in  excess  of  its  ceiling 
has  been  paid  the  ceiling  plus  em 
additional  amount,  as  provided  at 
§  413.40(d)(3).  For  these  cost  reporting 
periods,  a  hospital  receives  some 
payment  for  costs  in  excess  of  the 
ceiling.  We  also  proposed  to  add  a 
sentence  to  clarify  that  the  amount  of 
payment  made  after  a  TEFRA 
adjustment  may  not  exceed  the 
difference  between  a  hospital’s 
operating  costs  and  the  payment 
previously  allowed. 

Comment:  We  received  two  comments 
requesting  that  the  postmark  date  of  the 
request  be  used  as  the  determinant  of 
whether  the  comment  is  received 
timely.  One  commenter  expressed 
concern  about  problems  with  the 
intermediary’s  delivery  procedures  and 
delays  in  the  mail  room.  Both 
comnienters  requested  that  we  use  the 
postmark  date  to  determine  timely  filing 
of  an  exception  request  because  it 
provides  “incontrovertible  proof’  that  a 
request  was  made  timely  and  is 
consistent  with  a  final  rule  published  in 
the  Federal  Register  on  June  27, 1995 
(60  FR  33137)  with  regard  to  timely 
filing  of  the  cost  report. 

One  of  the  commenters  also  objected 
to  our  proposed  policy  of  using  the 
receipt  date  by  the  intermediary,  stating 
that  HCFA  often  takes  18  months  or 
longer  to  respond  to  exception  requests. 
The  commenter  added  that  a  request 
based  on  sound  merits  should  be 
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considered  whether  it  is  received  on  the 
180th  or  181st  day  after  the  notice  of 
program  reimbiu^ement. 

Response:  The  commenter’s  statement 
regarding  the  use  of  a  postmark  date  for 
determining  whether  cost  reports  are 
considered  timely  filed  is  based  on 
language  from  our  response  to  a 
comment  in  a  final  regulation  published 
-in  the  Federal  Register  on  Jime  27, 1995 
(60  FR  33139)  that  extended  the  due 
dates  for  filing  cost  reports  to  five 
months  from  the  end  of  the  cost 
reporting  period.  In  that  response,  we 
explained  that  we  use  the  postmark  date 
in  the  cost  report  context  in  accordance 
with  section  2219.4C  of  the  Medicare 
Intermediary  Manual. 

In  the  appeals  context,  however,  there 
are  certain  statutes  and  regulations  that 
impact  on  our  decision  as  to  when 
payment  exceptions  must  be  requested 
to  be  considered  timely.  While  section 
1886(b)(4KA)  of  the  Act,  which  provides 
the  Secretary  with  the  authority  to  grant 
exceptions  to  the  per  discharge  limit, 
does  not  specify  requirements  with 
regard  to  timely  filing  of  an  exception 
request,  we  believe  it  is  appropriate  to 
examine  section  1878  of  the  Act.  That 
section  addresses  timely  filing  of  a 
hearing  request  with  the  Provider 
Reimbursement  Review  Board  (PRRB). 
Such  a  request,  like  an  exception 
request,  involves  a  provider  seeking 
reimbursement  in  addition  to  that  set 
forth  in  its  notice  of  program 
reimbursement.  For  that  reason,  we 
beheve  that  our  policy  with  regard  to 
the  timely  filing  of  an  exception  request 
should  be  consistent  with  section  1878 
of  the  Act. 

Section  1878(a)(3)  of  the  Act  states 
that  if  a  provider  files  a  request  for  a 
hearing  within  180  days  after  notice  of 
the  intermediary’s  final  determination, 
the  provider  can  obtain  a  hearing  with 
the  PRRB.  We  note  that  Black’s  Law 
Dictionary  defines  the  term  “file”  as 
follows: 

To  deposit  in  the  custody  or  among  the 
records  of  a  court.  To  deliver  an  instrument 
or  other  paper  to  the  proper  officer  or  official 
for  the  purpose  of  being  kept  on  file  by  him 
as  a  matter  of  record  or  reference  in  the 
proper  place. 

Accordingly,  we  are  continuing  to  use 
the  date  received  by  the  intermediary  to 
determine  timely  filing  of  an  adjustment 
request  by  a  provider.  Under  this  policy, 
intermediaries  will  date  stamp  requests 
upon  receipt,  and  we  will  consider  the 
date  stamped  on  the  exception  request 
by  the  intermediary  as  the  receipt  date 
to  determine  timely  filing,  xmless  the 
provider  demonstrates  that  the 
intermediary  received  the  request  on 
some  other  date.  For  example,  a 


provider  may  mail  through  an  overnight 
delivery  service  a  request  that  is  not 
stamped  xmtil  the  day  after  deUvery. 
Where  the  provider  can  show  that  it  was 
delivered  on  the  previous  day  the 
request  will  be  considered  timely. 

With  regard  to  the  comment  that 
HCFA  often  takes  18  months  or  longer 
to  respond  to  exception  requests,  we 
regret  these  delays,  which  have  resulted 
from  the  significant  volume  of  exception 
requests  we  have  received.  We  are 
m^ng  efforts  to  reduce  the  backlog  and 
expedite  processing  of  exception 
requests.  However,  we  do  not  agree  that 
all  exception  requests  should  be 
evaluated  on  their  merits  regardless  of 
whether  they  are  received  on  the  180th 
or  181st  day  after  the  NPR.  To  ensure 
effective  administration  of  the  program, 
intermediaries  must  consistently  apply 
the  timely  filing  requirements. 

Comment:  One  commenter  interprets 
omr  proposal  to  clarify  that  the  amoimt 
of  payment  made  after  a  TEFRA 
adjustment  may  not  exceed  the 
difference  between  a  hospital’s 
operating  costs  and  the  payment 
previously  allowed  to  mean  that  the 
TEFRA  penalty  payment  would  not 
apply. 

Response:  The  commenter’s 
interpretation  is  not  correct.  Our 
proposal  was  intended  only  to  ensure 
that  total  payments  to  an  excluded 
hospital  or  xmit  that  receives  an 
exception  do  not  exceed  total  inpatient 
operating  costs.  Currently,  hospitals 
with  costs  above  the  TEFRA  limit 
receive  their  per  discharge  limit  plus  50 
percent  of  costs  in  excess  of  the  limit, 
up  to  110  percent  of  the  target  amount. 

If  the  hospital  receives  an  adjustment  to 
its  TEFRA  target  amoimt,  the  amoimt  of 
penalty  payment  is  recalculated  based 
on  the  adjusted  target  amount.  Under 
our  policy,  the  hospital  could  continue 
to  receive  the  TEFRA  penalty  payment 
and  any  additional  adjustment  amounts, 
but  only  up  to  its  total  inpatient 
operating  costs.  Accordingly,  the  total 
payment  would  not  exceed  total 
inpatient  operating  costs. 

VII.  ProPAC  Recommendations 

As  required  by  law,  we  reviewed  the 
March  1, 1995  report  submitted  by 
ProPAC  to  Congress  and  gave  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  the  proposed  rule. 
The  comments  we  received  on  the 
treatment  of  the  ProPAC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 


ProPAC  recommendation  or  our 
response  to  that  recommendation,  we 
have  not  repeated  the  recommendation 
and  response  in  the  discussion  below. 
Recommendations  1, 4,  and  5, 
concerning  the  update  factors  for 
inpatient  operating  costs,  the  update 
factor  for  hospitals  paid  on  the  basis  of 
hospital-specific  rates,  and  the  update 
factor  for  hospitals  excluded  from  the 
prospective  payment  system  and 
distinct-part  units,  respectively,  are 
discussed  in  Appendix  C  to  this  final 
rule.  Recommendations  2  and  3, 
concerning  the  update  factors  for 
inpatient  capital  costs  and  the  single 
operating  and  capital  update  factor, 
respectively,  are  discussed  in  Section  V 
of  this  final  rule.  Recommendation  11. 
concerning  improving  Medicare  transfer 
payment  policy,  is  discussed  in  section 
rV.A  of  the  preamble.  The  remaining 
recommendations  on  which  we  received 
comments  are  discussed  below. 

A.  Update  to  the  Composite  Rate  for 
Dialysis  Services  (Recommendation  6) 

Recommendation:  For  FY  1996,  the 
composite  rate  for  dialysis  services 
should  be  updated  to  account  for  the 
following: 

•  The  projected  increase  in  the 
menket  basket  index  for  dialysis 
services,  currently  estimated  at  3.7 
percent; 

•  A  net  adjustment  of  zero  percentage 
points  for  scientific  and  technological 
advances  and  productivity;  and 

•  A  negative  discretionary  adjustment 
of  3.7  percentage  points  to  reflect  the 
relationship  between  payments  and 
estimated  fiscal  year  1995  costs. 

This  would  result  in  an  update  of  zero 
percent. 

Response  in  the  Proposed  Rule:  We 
agree  with  ProPAC’s  recommendation 
not  to  propose  a  payment  rate  increase 
for  dialysis  services.  ProPAC’s  cost 
analysis  indicates  that,  in  aggregate. 
Medicare  payments  to  independent 
dialysis  facilities  were  about  12  percent 
higher  than  their  Medicare  allowable 
costs,  and  thus  there  is  no  basis  to 
increase  the  composite  rate. 
Furthermore,  ProPAC  concludes  that 
without  documented  explanations  for 
reported  higher  costs  in  hospital-based 
facilities,  it  cannot  justify  a  differential 
update  for  these  facilities. 

ProPAC’s  analysis  of  the  1993 
unaudited  cost  data  shows  that 
Medicare  allowable  costs  for 
independent  facilities  are  less  than  their 
payment  rate.  Since  1983,  the  number  of 
independent  facilities  has  continued  to 
increase  in  response  to  growing  patient 
demand,  even  though  payment  rates 
have  remained  constant.  As  noted  by 
ProPAC,  the  margin  between 
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independent  facilities’  composite 
payment  rates  and  their  Medicare 
allowable  costs  continues  to  decrease. 
Because  of  this  trend,  we  will  closely 
monitor  the  costs  of  dialysis  treatments 
as  reported  by  facilities  on  their  cost 
reports.  Further,  if  Medicare’s 
conditions  of  coverage  are  revised  to 
include  an  adequacy  of  dialysis 
standard,  we  will  examine  the  need  to 
adjust  composite  payment  rates.  The 
cvurent  composite  payment  rates  are 
mandated  by  statute. 

To  improve  the  quality  of  the  cost 
report  data  and  to  address  concerns 
about  the  cost  report,  we  have  revised 
the  independent  facilities’  cost  report, 
Form  HCFA  265-94.  The  new  cost 
report  eliminates  the  allocation  of  the 
facility’s  overhead  to  the  drug 
recombinant  human  erythropoietin 
(EPO).  In  addition,  we  are  revising  the 
independent  cost  reports  edits.  These 
edits  would  screen  cost  report  data  to 
ensure  that  data  elements  outside  edit 
ranges  are  investigated  by 
intermediaries. 

Comment:  One  commenter  asserted 
that  the  di^erence  in  cost  levels 
between  heestanding  facilities  and 
hospital-based  renal  facilities  is 
obvious;  hospital-based  renal  facilities 
treat  a  more  resoiurce  intensive  and 
complicated  patient  base.  The 
commenter  recommended  updating  the 
composite  payment  rates  using  the 
hospital  market  basket  index. 

Response:  ProPAC  addressed  this 
issue  in  its  report.  Its  analysis  did  not 
attribute  the  difference  in  cost  to  factors 
such  as  patient  mix,  for  which  the 
composite  payment  rate  system  should 
compensate  renal  facilities.  Rather,  it 
showed  that  the  higher  cost  per 
treatment  in  hospital-based  facilities 
was  due  to  higher  labor  expenses  and 
the  method  by  which  costs  are  allocated 
between  inpatient  and  outpatient 
departments.  Differences  between 
independent  and  hospital-based 
facilities  in  quality  of  care  and  patient 
outcomes  have  not  been  demonstrated. 
Patient  data  showed  in  the  aggregate 
that  there  is  no  difference  between 
hospital  and  independent  renal  patient 
medical  populations.  For  renal  facilities 
treating  an  atypical  patient  population, 
there  is  an  exception  process.  This 
process  gives  renal  facilities  an 
opportunity,  on  a  case  by  case  basis,  to 
demonstrate  that  their  payment  rates 
should  be  adjusted  to  account  for  higher 
costs  attributable  to  differences  in 
patient  mix. 

Comment:  ProPAC  commends  the 
Secretaiy'’s  efforts  to  improve  the  quality 
of  cost  report  data  by  eliminating  the 
allocation  of  facilities’  overhead  to  the 
drug  recombinant  human  erythropoietin 


(EPO)  and  by  revising  the  independent 
cost  report  edits  to  screen  cost  report 
data  more  effectively.  The  Commission 
believes,  however,  that  annual  audits 
are  necessary  to  develop  the  quality  data 
needed  to  monitor  dialysis  costs  over 
time  and  to  ensure  that  payments  for 
dialysis  services  are  updated 
appropriately. 

Response:  Audits  are  important  to 
ensure  the  quality  of  cost  reporting  data 
Euid  would  improve  the  quality  of  the 
data.  However,  audits  are  expensive  for 
HCFA  and  for  renal  facilities,  and  they 
only  correct  the  data  being  audited.  The 
best  way  to  improve  the  quality  of  cost 
data  is  through  education,  such  as  that 
being  conducted  by  the  National  Renal 
Administrator  Association.'^We  are  in 
the  process  of  developing  a  national 
standard  to  measure  the  adequacy  of 
dialysis.  We  will  conduct  audits  once 
this  standeud  is  implemented.  These 
audits  should  then  document  the  costs 
associated  with  improved  dialysis  care. 

B.  Level  of  the  Indirect  Medical 
Education  (IME)  Adjustment  to 
Prospective  Payment  System  Operating 
Payments  (Recommendation  7) 

Recommendation:  For  FY  1996,  the 
IME  adjustment  to  prospective  payment 
system  operating  payments  should  be 
reduced  by  13  percent,  from  a  7.7 
percent  to  a  6.7  percent  increase  for 
every  10  percent  increment  in  teaching 
intensity.  Ultimately,  the  IME 
adjustment  should  be  reduced  by  about 
40  percent,  to  a  4.5  percent  increase  for 
every  10  percent  increment  in  teaching 
intensity. 

Response  in  the  Proposed  Rule: 
ProPAC’s  IME  estimate  of  4.5  percent 
represents  a  significant  acceleration  in 
the  downward  trend  of  its  estimates  in 
the  last  several  years  (5.7  percent  in 
1992,  5.4  percent  in  1993,  and  5.2 
percent  in  1994).  Coupled  with  FY  1993 
cost  report  data  showing  major  teaching 
hospitals’  Medicare  operating  margins 
(difference  between  payments  and  costs 
as  a  percentage  of  payments)  rising  to 
over  11  percent,  this  declining  IME 
estimate  adds  to  the  eirgument  that  the 
current  adjustment  is  too  high. 
Legislation  would  be  required  to  reduce 
the  IME  adjustment.  However,  savings 
proposals  of  this  sort  would  only  be 
appropriate  in  the  context  of  health  care 
reform. 

Comment:  ProPAC’s  comment  largely 
reiterated  the  discussion  contained  in 
its  March  1995  report.  ProPAC  did 
indicate  that,  contrary  to  our  assertion 
that  its  IME  estimate  of  4.5  percent 
represents  an  acceleration  in  the 
downward  trend  of  its  recent  estimates, 
this  apparent  downward  trend  reflects 
its  “continuing  efforts  to  improve  both 


the  methods  used  to  analyze  this 
relationship  and  the  accuracy  of  the 
resulting  estimates.’’  The  Commission’s 
comment  goes  on  to  indicate  that, 
applying  its  cvurent  estimating 
methodology  to  prior  year’s  data,  “the 
results  do  not  vary  much  from  the 
current  4.5  percent  estimate. 

Response:  We  agree  that,  in  our  Jime 
2, 1995  response  to  ProPAC’s 
recommendation,  we  may  have 
misinterpreted  ProPAC's  most  recent 
IME  estimates  as  indicating  an 
accelerating  downward  trend.  Upon 
further  discussion  with  ProPAC,  it 
appears  that,  rather  than  a  declining 
relationship  over  time,  the  decline  in 
the  most  recent  estimate  results  from  a 
change  in  how  ProPAC  controls  for  cost 
differences  resulting  from  hospital 
location  (that  is,  large  urban,  other 
vuban  or  rural).  Specifically,  in  its  most 
recent  estimate,  ProPAC  included 
dummy  variables  in  the  regression  to 
indicate  that  a  hospital  is  located  in  a 
l^ge  or  other  urban  area,  rather  than 
standardizing  the  dependent  variable 
costs  per  discharge  for  differences  in  the 
standardized  amoimts. 

C.  Making  DRG  Payment  Rates  More 
Accurate  (Recommendation  9} 

Recommendation:  The  Secretary 
should  implement,  as  soon  as 
practicable,  the  DRG  severity 
refinements  developed  by  HCFA.  At  the 
same  time,  she  should  improve  the 
accvuracy  of  basic  DRG  payment  rates 
and  outlier  payments  by  changing  the 
methods  used  to  calculate  the  DRG 
relative  weights.  The  weights  should  be 
based  on  the  national  average  of 
hospital-specific  relative  values  for  all 
cases  in  each  DRG,  rather  than  the 
national  average  standardized  charge 
per  case. 

Response  in  the  Proposed  Rule:  In  the 
May  27, 1994  proposed  rule  (59  FR 
27716),  we  announced  the  availability 
of  a  paper  we  prepared  that  describes 
oiu  preliminary  severity  DRG 
classification  system  and  the  analysis 
upon  which  oiu  proposal  was 
formulated.  Based  on  the  100  comments 
we  received  on  that  paper,  we  are 
fiurther  analyzing  and  adjusting  the 
severity  DRG  classifications.  We  are  also 
examining  the  stability  of  the  severity 
classifications  over  time.  We'agree  with 
the  Commission’s  judgment  that 
adopting  the  severity  DRGs  would  tend 
to  reduce  current  discrepancies  between 
payments  and  costs  for  individual  cases 
and  thereby  improve  payment  equity 
among  hospitals.  We  therefore  remain 
committed  to  implementing  the  severity 
DRG  classification  system  as  soon  as 
possible.  (See  discussion  in  Section  Il.B 
of  this  preamble.) 
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We  also  agree  with  the  Commission 
that  basing  DRG  weights  on 
standardized  charges  results  in  weights 
that  are  somewhat  distorted  as  measures 
of  the  relative  costliness  of  treating  a 
typical  case  in  each  DRG.  The 
Commission  notes  several  sources  of 
distortion,  including  the  following; 
systematic  differences  among  hospitals 
in  cost-to-charge  ratios;  variation  in 
mark-ups  for  services  across  hospitals; 
variation  among  DRGs  in  the  average 
mark-up  implicit  in  case  level  charges; 
standardization  factors  that  inaccurately 
represent  cost  differences  among 
hospitals;  and  the  absence  of 
adjustments  to  accoimt  for  factors  such 
as  variations  in  practice  patterns  and 
efficiency.  We  recognize  that  the 
hospital-specific  relative  value  method 
of  setting  weights  may  reduce  or 
eliminate  distortions  from  these  sources, 
and  we  are  studying  its  effect  on  DRG 
weights  and  hospital  payments. 

Tne  Conunission  also  addresses  two 
issues  regarding  current  outlier 
financing  policies:  (1)  how  to  accoimt 
for  outlier  payments  in  setting  a  DRG 
weight  that  accurately  reflects  the 
relative  costliness  of  treatment  for 
typical  cases;  and  (2)  how  to  finance 
outUer  payments  so  that  the  burden  of 
treating  such  cases  is  spread  fairly 
among  all  hospitals.  We  are  studying 
these  issues  and  look  forward  to 
working  with  ProPAC  to  find  solutions. 

Because  the  effects  on  DRG  weights  of 
implementing  DRG  severity  refinements 
and  changing  the  methods  used  to 
calculate  DRG  relative  weights  are 
interactive,  we  believe  that  appropriate 
changes  should  be  adopted 
concurrently.  However,  as  stated  in  the 
final  rule  published  on  September  1, 
1992  (57  FR  39761)  and  in  subsequent 
rules,  as  well  as  in  this  rule,  we  would 
not  make  significant  changes  to  the  DRG 
classification  system  unless  we  are  able 
either  to  improve  our  ability  to  predict 
coding  changes  by  validating  in  advance 
the  impact  that  potential  DRG  changes 
may  have  on  coding  behavior,  or  to 
make  methodological  changes  to 
prevent  building  the  inflationary  effects 
of  the  coding  changes  into  future 
program  payments.  (See  comment  and 
response  following  Recommendation  10 
below). 

D.  Improving  Annual  Update  Policies 
(Recommendation  10): 

Recommendation:  The  Secretary 
should  be  given  authority  to  adjust  the 
standardized  amounts  if  anticipated 
coding  improvements  would  increase 
aggregate  payments  by  more  than  0.25 
percent  during  the  coming  year.  This 
adjustment  should  be  separate  firom  the 
annual  update.  It  should  be  based  on 


findings  from  empirical  analysis  of  the 
new  HCFA  data  base  of  reabstracted 
medical  records.  Once  sufficient  data 
are  available,  the  Secretary  should  also 
make  a  correction  if  there  is  more  than 
a  0.1  percentage  point  error  in  a 
previous  adjustment. 

Response  in  the  Proposed  Rule:  We 
agree  with  ProPAC  that  anticipated 
coding  changes  should  be  taken  into 
account  and  that  the  most  appropriate 
method  for  recognizing  valid  increases 
in  case  mix  as  a  result  of  improved 
coding  practices  is  within  the 
framework  of  the  standardized  payment 
amount.  We  acknowledge,  with  ProPAC, 
that  shifts  in  the  mix  of  cases  among 
DRGs  may  result  fiom  changes  in 
practice  patterns,  new  technology,  or 
variations  in  the  incidence  of  illness,  as 
well  as  changes  in  the  coding  of 
diagnoses  and  procedures. 

As  ProPAC  states,  under  section 
1886(d)(4)(C)  of  the  Act,  we  are  required 
to  make  DRG  reclassification  and 
recalibration  changes  in  a  budget 
neutral  manner.  To  meet  this 
requirement,  we  normalize  the  DRG 
relative  weights  so  that,  for  the 
discharges  in  the  data  base,  the  average 
DRG  weights  before  and  after 
reclassification  and  recahbration  are 
equal.  The  recalibration  of  the  DRG 
weights  is  accompanied  by  a  budget 
neutrality  adjustment  to  the 
standardized  payment  amount  to  ensure 
that  estimated  aggregate  payments 
remain  imchanged. 

We  share  ProPAC’s  concern  that 
introduction  of  any  major  modification 
to  the  DRG  classification  system  will 
result  in  major  shifts  in  the  distribution 
of  cases  among  the  DRGs.  Because  the 
severity  refinements  to  the  DRGs  would 
create  memy  new  DRGs  with  relatively 
high  weights,  there  will  be  increased 
incentive  to  hospitals  to  report  those 
secondary  diagnoses  that  result  in 
assignment  to  the  higher  weighted  DRG. 
We  agree  with  ProPAC  that  this  is  not 
inappropriate  and  is  indeed  anticipated. 
We  further  agree  that  we  need  to  ensure 
that  hospitals  are  fairly  compensated  for 
increases  in  costs  that  reflect  real 
increases  in  the  level  of  severity  of 
illness  of  their  patient  population. 

In  order  to  protect  the  Medicare 
program  from  payment  increases  that 
are  a  consequence  of  improved  coding 
practices  that  do  not  reflect  a  real 
increase  in  case  mix,  we  have  developed 
a  methodology  that  would  recalibrate 
the  DRG  relative  weight  to  1.0  each  year, 
thus  eliminating  the  normalization 
process  and  the  concomitant 
inflationary  adjustment  to  the  DRG 
weights.  This  would  prohibit  upcoding 
and  other  coding  improvements  from 
having  an  impact  on  the  DRG  relative 


weight.  To  account  for  real  case-mix 
increases,  we  have  recommended  an 
annual  upward  adjustment  to  the 
standardized  amounts  equal  to  the 
lesser  of  the  total  observed  case-mix 
increase  or  1.0  percent.  Anticipated 
case-mix  change  due  to  upcoding  would 
be  accounted  for  through  a  prospective 
adjustment  to  the  standardized 
amounts.  This  adjustment  would  be  for 
one  year  at  a  time  and  would  not  be 
cumulative. 

ProPAC  recommends  that  an  ongoing 
data  base  of  reabstracted  medical 
records  be  used  to  estimate  the  real  and 
coding  components  of  case-mix  change 
and  provide  the  basis  for  forecasting 
futine  coding  changes.  HCFA  has 
recently  implemented  a  record 
reabstracting  process  being  conducted 
by  two  chnical  data  abstraction  centers 
(CDACs)  under  contract  with  the  Health 
Standards  and  QuaUty  Bureau  (HSQB). 
The  CDACs  will  review  a  national 
random  sample  of  30,000  records  per 
year  from  the  National  Case  History  file, 
gathered  on  a  monthly  basis.  Registered 
Record  Administrators  (RRAs)  and 
Associate  Record  Technicians  (ARTs) 
will  reabstract  the  medical  record  and 
perform  complete  record  medical 
coding,  which  will  be  stored  with  the 
original  coding. 

We  will  evaluate  the  results  of  this 
reabstracting  process  before  making  a 
decision  to  base  adjustments  for 
anticipated  coding  changes  only  on  this 
data  base.  Our  estimate  of  an  annual  real 
case-mix  increase  of  1.0  percent  is 
supported  by  past  studies  of  case-mix 
change  by  the  Rand  Corporation.  The 
most  recent  study  by  RAND,  “Has  DRG 
Creep  Crept  Up?  Decomposing,  the  Case 
Mix  Index  Change  Between  1987  and 
1988”,  by  G.M.  Carter,  J.P.  Newhouse 
and  D.A.  Relies,  R-4098-HCFA/ProPAC 
(1991),  uses  medical  records  from  those 
Federal  fiscal  years,  using  consistent 
standards,  to  determine  real  case-mix 
change. 

As  we  pursue  options  and  alternatives 
to  payment  adjustments  to  account  for 
real  case-mix  increases,  we  will  take 
into  consideration  ProPAC’s 
recommendations  to  limit  adjustments 
to  those  occasions  in  which  coding 
changes  would  increase  aggregate 
payments  by  more  than  0.25  percent  or 
when  forecasts  differ  from  observed, 
actual  experience  by  more  than  0.1 
percent.  We  note,  also,  that  we  are 
considering  a  number  of  related 
modifications  to  the  calculation  of  the 
DRG  relative  weights  that  will  have  an 
impact  on  the  prospective  payment 
rates.  (See  response  to  ProPAC 
Recommendation  9,  above.) 

Comment:  In  its  comment  on  our 
response  to  ProPAC  Recommendation  9 
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and  10  (Improvements  in  the  DRG 
Payment  Rates  and  Annual  Update 
Policies),  the  Commission  indicated  that 
it  continues  to  believe  that  refinements 
to  the  DRG  definitions  £md  relative 
weights  should  be  implemented  as  soon 
as  possible.  While  the  Commission 
agrees  that  adopting  the  refined  DRGs 
could  lead  to  changes  in  hospital  coding 
behavior,  it  states  that  recalibrating  the 
weights  annually  to  1.0  in  not  necessary 
to  protect  Medicare  from  the  effects  of 
coding  change.  ProPAC  believes  this 
may  actually  interfere  with  reducing  the 
program’s  financial  risk  if  it  is  perceived 
as  an  arbitrary  means  of  reducing 
spending.  Additionally,  it  does  not 
believe  diat  limiting  future  increases  in 
payments  to  the  lesser  of  the  measured 
real  change  or  1.0  percent  is  plausible 
if  the  real  change  turns  out  to  be  higher. 

The  Commission,  although  stating 
appreciation  of  our  desire  to  evaluate 
the  new  reabstracted  data  base,  states 
that  this  data  base  exceeds  the  size  and 
representativeness  of  any  data  base 
previously  used  to  determine 
adjustments  for  coding  change.  ProPAC 
reiterates  its  recommendation  that  an 
adjustment,  separate  from  the  aimual 
update,  be  applied  in  situations  when 
changes  in  coding,  anticipated  in 
response  to  major  revisions  in  the  DRG 
definitions  or  the  relative  weights,  are 
expected  to  lead  to  an  increase  in 
aggregate  payments  of  at  least  0.25 
percent.  The  projected  effect  of  changes 
in  coding  would  be  based  on  empirical 
analysis  of  the  reabstracted  medical 
records  available  to  HCFA,  and 
corrections  would  be  made  when 
significant  forecast  errors  are  detected. 

Response:  Although  we  agree  with  the 
Commission  that  these  policy  changes 
will  improve  equitable  payment  across 
hospitals,  we  believe  it  would  be 
irresponsible  for  HCFA  to  implement 
the  severity  adjustment  to  the  DRGs 
before  we  are  able  to  predict  or  control 
the  impact  of  coding  changes  on  final 
DRG  assignment  and,  thus,  on  payment. 
We  do  not  agree  that  recalibration  of  the 
DRG  relative  weights  to  1.0  will  be 
perceived  as  arbitrary.  With  sufficient 
understanding  of  the  rationale  and 
results,  as  well  as  of  the  other 
modifications  to  the  payment  rate  and 
DRG  weights,  the  health  care 
commxmity  should  appreciate  our 
efforts  to  identify  and  measure  real  case- 
mix  increases.  Nor  do  we  agree  that  our 
rationale  for  limiting  adjustments  to  the 
standardized  amounts  for  real  change  in 
case  mix  to  the  lesser  of  the  measured 
real  change  or  1.0  percent  is  not 
plausible.  As  stated  in  the  proposed  rule 
(60  FR  29247),  our  estimate  of  annual 
real  case-mix  increase  of  1.0  percent  is 
supported  by  past  studies  of  case-mix 


change  by  RAND.  We  are  willing  to  re¬ 
examine  this  issue,  if  empirical 
evidence  provided  through  analysis  of 
the  reabstracted  data  fi'om  the  clinical 
data  abstraction  centers  (CDACs) 
demonstrates  that  real  case-mix  change 
is  significemtly  more  or  less  than  1.0 
percent. 

As  discussed  in  section  II.B.  of  this 
preamble,  collection  of  data  from  the 
CDACs  has  recently  been  implemented, 
and  we  will  evaluate  the  results  of  this 
reabstracting  process.  Only  through  this 
evaluation  will  we  be  able  to  confirm 
the  reliability  and  validity  of  these  data 
as  a  basis  for  predicting  case-mix 
increases.  We  will  consider  ProPAC’s 
recommendations  to  adjust  the 
standardized  amount  only  when  coding 
changes  increase  aggregate  pa)nnents  by 
more  than  0.25  percent.  However,  we 
believe  it  is  prudent  and  responsible 
pohcy  to  defer  DRG  changes,  as  well  as 
adjustments  in  anticipation  of  coding 
changes,  imtil  such  adjustments  can  be 
based  on  empirical  analysis  of  the 
reabstracted  medical  records.  As  noted 
by  ProPAC  in  its  recommendations,  the 
current  statute  prevents  us  firom  making 
any  adjustment  to  the  standardized 
amount  to  account  for  coding 
improvements. 

VIII.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency’s 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  bmden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
two  information  collection  requirements 
discussed  below. 

As  discussed  in  detail  in  section  IV.  B 
of  this  preamble,  we  are  eliminating  the 
requirement  under  §  412.46(a)  that  a 
physician  sign  an  attestation  statement 


for  each  Medicare  patient  discharged 
from  a  hospital.  When  the  prospective 
payment  system  for  hospitals  was 
established  in  1983,  we  believed  that 
the  physician  attestation  statement  was 
a  valuable  tool  for  ensuring  the  validity 
of  DRG  claims.  Over  the  years,  however, 
we  have  received  many  complaints  from 
both  hospitals  and  physicians 
concerning  the  administrative  burden  of 
completing  the  attestation  statements. 
Moreover,  in  practice,  review  of 
attestation  statements  by  the  Peer 
Review  Organizations  (PROs)  as  a  part 
of  DRG  validation  review  has  resulted  in 
less  than  a  0.01  percent  denial  rate  of 
sampled  claims.  Therefore,  we  believe  it 
is  now  appropriate  to  eliminate  the 
physician  attestation  requirement.  Also, 
we  note  that  the  Administration  has 
identified  the  elimination  of  physician 
attestation  as  one  of  its  health  care 
regulatory  reforms. 

This  change  would  reduce 
significemtly  the  paperwork  and 
information  collection  burden  on 
physicians  and  hospitals.  We  estimate 
that  currently  physicians  spend  about 
192,000  hours  per  year  completing 
attestations.  This  estimate  is  based  on 
11,500,000  hospital  inpatient  claims  per 
year  and  1  minute  of  physicicui  time  per 
claim.  In  addition,  any  time  that 
hospitals  spend  following  up  on 
overdue  and  unsigned  attestations 
would  also  be  saved. 

The  only  remaining  requirement 
under  §  412.46  is  that  a  hospital  have  on 
file  a  signed  statement  firom  each 
attending  physician  acknowledging  that 
he  or  she  has  received  a  notice  firom  the 
hospital  explaining  the  penalties 
applicable  for  misrepresenting, 
falsifying,  or  concealing  essential 
information  required  for  payment.  We 
estimate  that  this  requirement  imposes 
on  physicians  and  hospitals  a  shared 
one-time  burden  of  ?  minutes  for 
acknowledgement  for  each  physician 
that  gains  admitting  privileges.  We 
further  estimate  that  no  moie  than  1-2 
percent  of  the  nation’s  roughly  700,000 
active  physicians  gain  admitting 
privileges  at  a  hospital  each  year, 
resulting  in  an  estimated  annual  burden 
of  approximately  1,200  hours. 

Under  §  412.106Cb)(3),  for  purposes  of 
the  DSH  adjustment,  a  hospital’s 
Medicare  Part  A/SSI  percentage  may  be 
calculated  based  on  its  cost  reporting 
period  rather  than  the  Federal  fiscal 
year.  (See  section  IV.E  of  the  preamble.) 
Under  current  policy,  a  hospital  must 
submit,  in  machine-readable  format, 
data  on  its  Medicare  Part  A  patients  for 
its  cost  reporting  period.  As  discussed 
in  detail  in  the  preamble,  this  process 
has  not  resulted  in  accurate 
recalculations  of  the  disproportionate 
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patient  percentages,  and  thus  requiring 
hospitals  to  submit  data  has  not  proven 
useful  or  necessary.  Therefore,  we  are 
revising  this  requirement  to  provide  that 
hospitals  need  only  make  a  written 
request  for  the  rec^culation  and  need 
not  submit  the  data.  We  estimate  that 
the  cturent  burden  associated  with 
submitting  the  data  is  approximately  24 
hours  per  request.  Under  the  revision, 
we  estimate  a  biuden  of  1  hour  per 
request.  Based  on  an  estimate  of  12 
requests  per  year,  the  total  burden  will 
be  12  hours,  in  comparison  to  the 
crirrent  total  biuden  of  approximately 
288  hoius.  ^ 

These  information  collection  and 
recordkeeping  requirements  are  not 
effective  imtil  they  have  been  approved 
by  OMB.  A  notice  will  be  published  in 
the  Federal  Register  when  approval  is 
obtained.  Organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  and 
recordkeeping  requireidents  should 
direct  them  to  the  Office  of  Management 
and  Budget,  Human  Resources  and 
Housing  Branch,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.,  20503,  Attention:  Allison  Eydt, 
HCFA  Desk  Officer. 

B.  Requests  for  Data  From  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges;  however,  some  files 
are  available  on  ^skette.  In  our  June  2, 
1995  proposed  rule,  we  published  a  list 
of  data  sets  that  are  available  for 
purchase  (60  FR  29249).  We  received  no 
comments  concerning  this  process. 

C.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-tkiy  Delay  in  the 
Effective  Date  for  the  Elimination  of  the 
Physician  Attestation  Requirement 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  for  a  rule  to 
provide  a  period  for  public  comment. 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impractical, 
unnecessary,  or  contrary  to  public 
interest.  We  find  good  cause  to 
implement  this  rule  as  a  final  rule 
because  the  delay  involved  in  prior 
notice  and  comment  procedures  for  the 
new  provisions  of  this  rule  would  be 
contrary  to  the  public  interest. 

One  provision  of  this  rule  that  was 
not  part  of  our  June  2, 1995  proposed 
rule  is  the  elimination  of  the 
requirement  in  42  CFR  §  412.46(a)  that 
a  physician  sign  an  attestation  statement 


for  each  Medicare  patient  discharged 
from  a  hospital.  Although  this  change 
was  not  part  of  the  proposed  rule,  we 
received  close  to  1,000  letters  from 
physicians  and  hospitals  requesting  that 
we  eliminate  the  physician  attestation 
requirement.  As  discussed  above,  this 
change  will  reduce  significantly  the 
paperwork  and  information  collection 
burden  on  physicians  and  hospitals.  We 
believe  that  it  is  appropriate  to 
implement  this  revision  as  part  of  this 
final  rule  as  the  most  expeditious  means 
of  removing  this  burden  on  physicians 
and  hospitals.  Thus,  particularly  in 
view  of  the  many  unsolicited  letters  we 
have  already  received  on  this  subject, 
we  find  that  the  delay  involved  in  prior 
notice  and  comment  would  be  contrary 
to  the  public  interest.  Therefore,  we 
have  concluded  that  it  is  appropriate  to 
implement  the  revisions  to  §  412.46  as 
final  in  this  instance. 

We  also  normally  provide  a  delay  of 
30  days  in  the  effective  date  of  a 
regulation.  However,  if  adherence  to 
this  procedure  would  be  impractical, 
imnecessary,  or  contrary  to  public 
interest,  we  may  waive  the  delay  in  the 
effective  date.  We  may  also  waive  the 
delay  in  the  case  of  a  rule  that  grants  an 
exemption  or  relieves  a  restriction.  We 
find  good  cause  to  waive  the  usual  30- 
day  delay  in  this  instance.  As  explained 
above,  it  is  in  the  pubUc  interest  for  the 
elimination  of  the  physician  attestation 
requirement  to  take  effect  as  soon  as 
possible.  A  30-day  delay  in  the  effective 
date  would  only  extend  unnecessarily 
an  onerous  requirement  on  physicians 
and  hospitals.  Therefore,  we  believe  that 
a  30-day  delay  in  the  effective  date  for 
this  provision  would  be  contrary  to  the 
public  interest,  and  we  find  good  cause 
to  waive  the  usual  30-day  delay  in  the 
effective  date. 

D.  Waiver  of  Notice  of  Proposed 
Rulemaking  for  Allowing  the  Provision 
of  Skilled  Nursing  Facility  (SNF) 
Services  by  Rural  Primary  Care 
Hospitals  (RPCHs) 

In  addition  to  the  elimination  of  the 
physician  attestation  requirement  under 
§  412.46,  this  final  rule  contains  one 
other  provision  that  was  not  included  in 
the  June  2, 1995  proposed  rule. 
Specifically,  the  proposed  rule  did  not 
include  the  changes  contained  in  this 
final  rule  to  §485.645,  Special 
requirements  for  RPCH  providers  of 
long-term  care  services  (“swing  beds”). 
As  noted  above,  we  ordinarily  publish 
a  notice  of  proposed  rulemaking  for  a 
substantive  rule  to  provide  a  period  of 
public  comment.  Again,  however,  we 
may  waive  that  procedure  if  we  find 
good  cause  that  prior  notice  and 


comment  are  impractical,  unnecessary, 
or  contrary  to  pubUc  interest. 

As  explained  in  detail  in  section  IV .G 
of  this  preamble,  effective  October  31, 
1994,  section  102(c)  of  the  Social 
Security  Act  Amendments  of  1994 
(SSAA  ’94)  allows  a  hospital  with  a 
swing-bed  agreement  in  effect  when  it 
applies  for  RPCH  designation  to 
maintain  as  many  beds  for  the 
furnishing  of  SNF-level  services  as  it 
had  on  its  hospital  license  when  it 
applied  to  the  State  for  designation  as  a 
RPCH,  minus  the  number  of  inpatient 
beds  (not  to  exceed  six)  used  for  the 
provision  of  RPCH  inpatient  care.  The 
new  legislation  further  states  that  the 
number  of  beds  the  facility  uses  for 
SNF-level  care  is  not  to  include  any 
beds  of  a  unit  of  the  facility  that  is 
licensed  as  a  distinct-part  SNF  at  the 
time  the  facility  applies  to  the  State  for 
designation  as  a  RPCH.  To  implement 
this  provision,  we  are  amending 
§  485.645  to  reflect  the  new  statutory 
language.  We  also  are  providing  that 
swing-bed  RPCHs  that  applied  for  RPCH 
designation  before  October  31, 1994, 
may  either  continue  to  provide  care  in 
accordance  with  the  prior  provisions  of 
the  regulations  or  request  redesignation 
imder  the  new  provisions. 

The  regulations  published  in  fined  in 
this  rule  implement  the  provisions  of 
section  102(c)  of  SSAA  ’94  as  the  statute 
intends.  The  statutory  effective  date  of 
the  provisions  of  section  102(c)  is 
October  31, 1994,  emd  several  facilities 
have  indicated  an  interest  in  being 
designated  as  RPCHs  imder  the  new 
provisions.  Moreover,  we  believe  these 
changes  may  be  necessary  to  assure 
access  to  SNF-level  care  in  rural  areas. 
Thus,  we  believe  that  it  is  both 
unnecessary  and  contrary  to  the  public 
interest  to  delay  implementation  of 
these  provisions  until  the  process  of 
publishing  both  a  proposed  and  a  final 
rule  can  be  completed.  Therefore,  we 
find  good  cause  to  waive  proposed 
rulemaking  for  the  revised  requirements 
set  forth  under  §  485.645  and  to  issue 
these  regulations  as  final.  However,  we 
are  providing  a  60-day  period  for  pubUc 
comment,  as  indicated  at  the  beginning 
of  this  rule,  on  the  changes  to  §  485.645. 

E.  Response  to  Comments 
Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
pubUshed  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and  we  will  respond  to 
these  comments  in  subsequent 
rulemaking  document.  Comments  on 
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changes  to  the  revised  requirements 
imder  §  485.645  will  be  considered  if  we 
receive  them  by  the  date  specified  in  the 
DATES  section  of  this  preamble.  We  will 
not  consider  comments  concerning 
provisions  that  remain  unchanged  from 
the  Jime  2, 1995  proposed  rule  or  that 
were  changed  based  on  public 
comments. 

List  of  Subjects 
42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare. 

42  CFR  Part  485 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare, 

Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  facilities,  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  FV  is  amended  as  set 
forth  below: 

A.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1815(e),  1820, 1871, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395g(e),  1395i-i,  1395hh,  and 
1395ww). 

Subpart  A— General  Provisions 

2.  Section  412.4  is  amended  as 
follows: 

a.  In  the  first  sentence  of  paragraph 
(d)(1),  the  phrase  “is  paid  a  per  diem 
rate”  is  removed  and  the  phrase  “is  paid 
a  graduated  per  diem  rate”  is  added  in 
its  place. 

b.  In  paragraph  (d)(1),  a  new  sentence 
is  added  at  ^e  end  of  the  paragraph. 

The  addition  reads  as  follows: 

§  41 2.4  Discharges  and  transfers. 
***** 

(d)  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  (1) 

*  *  *  Pa5mient  is  graduated  by  paying 
twice  the  per  diem  amoimt  for  the  first 
day  of  the  stay,  and  the  per  diem 


amoimt  for  each  subsequent  day,  up  to 
the  limit  as  described  in  paragraph 

(d) (1)  of  this  section. 

***** 

Subpart  B— Hospital  Services  Subject 
to  and  Excluded  from  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Ini^tient  Capital* 
Related  Costs 

3.  Section  412.23  is  amended  as 
follows: 

a.  Paragraphs  (e)(2)  and  (e)(3)  are 
revised. 

b.  In  paragraph  (e)(4),  the  phrase  “in 
paragraphs  (e)(3)  of  this  section”  is 
removed  and  the  phrase  “in  paragraph 

(e) (3)  of  this  section”  is  added  in  its 
place. 

The  revisions  read  as  follows: 

§412.23  Excluded  hospitals: 

Classifications. 

***** 

(e)  Long-term  care  hospitals.  *  *  * 

(2)  The  hospital  must  have  an  average 
length  of  inpatient  stay  greater  than  25 
days— 

(i)  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less 
leave  or  pass  days)  by  the  number  of 
total  discheu^es  for  the  hospital’s  most 
recent  complete  cost  reporting  period; 

(ii)  If  a  change  in  the  hospital’s 
average  length  of  stay  is  indicated,  as 
computed  by  the  same  method  for  the 
in^mediately  preceding  6-month  period; 
or 

(iii)  If  a  hospital  has  undergone  a 
change  of  ownership  (as  described  in 
§  489.18  of  this  chapter)  at  the  start  of 
a  cost  reporting  period  or  at  any  time 
within  the  preceding  6  months,  the 
hospital  may  be  excluded  finm  the 
prospective  payment  system  as  a  long¬ 
term  care  hospital  for  a  cost  reporting 
period  if,  for  the  6  months  immediately 
preceding  the  start  of  the  period 
(including  time  before  the  change  of 
ownership),  the  hospital  has  the 
required  average  length  of  stay, 
continuously  operated  as  a  hospital,  and 
continuously  participated  as  a  hospital 
in  Medicare. 

(3)  Except  as  provided  in  paragraph 
(e)(4)  of  this  section,  for  cost  reporting 
periods  begiiming  on  or  after  October  1, 
1994,  a  hospital  that  occupies  space  in 

a  building  also  used  by  another  hospital, 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as 
buildings  used  by  another  hospital, 
must  meet  the  following  criteria: 

(i)  Separate  governing  body.  The 
hospital  has  a  governing  body  that  is 
separate  fi’om  the  governing  body  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 


hospital’s  governing  body  is  not  under 
the  control  of  the  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus,  or  of  any  third  entity  that 
controls  both  hospitals. 

(ii)  Separate  chief  medical  officer. 

The  hospital  has  a  single  chief  medical 
officer  who  reports  directly  to  the 
governing  body  and  who  is  responsible 
for  all  medical  staff  activities  of  the 
hospital.  The  chief  medical  officer  of  the 
hospital  is  not  employed  by  or  under 
contract  with  either  the  hospital 
occupying  space  in  the  same  building  or 
on  the  same  campus  or  any  third  entity 
that  controls  both  hospitals. 

(iii)  Separate  medical  staff.  The 
hospital  has  a  medical  staff  that  is 
separate  fix>m  the  medical  staff  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital’s  medical  staff  is  directly 
accountable  to  the  governing  body  for 
the  quality  of  medical  care  provided  in 
the  hospital,  and  adopts  and  enforces 
bylaws  governing  medical  staff 
activities,  including  criteria  and 
procedures  for  recommending  to  the 
governing  body  the  privileges  to  be 
granted  to  individual  practitioners. 

(iv)  Chief  executive  officer.  The 
hospital  has  a  single  chief  executive 
officer  through  whom  all  administrative 
authority  flows,  and  who  exercises 
control  emd  surveillance  over  all 
administrative  activities  of  the  hospital. 
The  chief  executive  office  is  not 
employed  by,  or  under  contract  with, 
either  the  hospital  occupying  space  in 
the  same  building  or  on  the  same 
campus  or  any  third  entity  that  controls 
both  hospitals. 

(v)  Pefformance  of  basic  hospital 
functions.  The  hospital  meets  one  of  the 
following  criteria: 

(A)  The  hospital  performs  the  basic 
functions  specified  in  §§  482.21  through 
482.27,  482.30,  and  482.42  of  this 
chapter  through  the  use  of  employees  or 
under  contracts  or  other  agreements 
with  entities  other  than  the  hospital 
occupying  space  in  the  same  building  or 
on  the  same  campus,  or  a  third  entity 
that  controls  both  hospitals.  Food  and 
dietetic  services  and  housekeeping, 
maintenance,  and  other  services 
necessary  to  maintain  a  clean  and  safe 
physical  environment  could  be  obtained 
under  contracts  or  other  agreements 
with  the  hospital  occupying  space  in  the 
same  building  or  on  the  same  campus, 
or  with  a  third  entity  that  controls  both 
hospitals. 

(B)  For  the  same  period  of  at  least  6 
months  used  to  determine  compliance 
with  the  length-of-stay  criterion  in 
paragraph  (e)(2)  of  this  section,  the  cost 
of  the  services  that  the  hospital  obtained 
under  contracts  or  other  agreements 
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with  the  hospital  occupying  space  in  the 
same  building  or  on  the  same  campus, 
or  with  a'  third  entity  that  controls  both 
hospitals,  is  no  more  than  15  percent  of 
the  hospital’s  total  inpatient  operating 
costs,  as  defined  in  §  412.2(c).  For 
purposes  of  this  paragraph,  however, 
the  costs  of  preadmission  services  are 
those  specified  under  §  413.40(c)(2) 
rather  dian  those  specified  under 
§  412.2(b)(5). 

(C)  For  the  same  period  of  at  least  6 
months  used  to  determine  comphance 
with  the  length-of-stay  criterion  in 
paragraph  (e)(2)  of  this  section,  the 
hospital  has  an  inpatient  population  of 
whom  at  least  75  percent  were  referred 
to  the  hospital  fi'om  a  source  other  than 
another  hospital  occupying  space  in  the 
same  building  or  on  the  same  campus. 

*  •  *  *  *  * 

4.  In  §  412.29,  the  introductory  text  is 
republished,  and  paragraph  (a)  is 
revised  to  read  as  follows: 

§  41 2.29  Excluded  rehabilitation  units: 
Additional  requirements. 

In  order  to  be  excluded  from  the 
prospective  payment  systems,  a 
rehabilitation  imit  must  meet  the 
following  requirements: 

(a)  Have  met  either  the  requirements 
for — 

(1)  New  units  under  §  412.30(a);  or 

(2)  Converted  vuiits  under  §  412.30(b). 
***** 

5.  Section  412.30  is  amended  as 
follows: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (c)  and  (d). 

c.  A  new  paragraph  (b)  is  added. 

d.  Redesignated  paragraph  (c)  is 
revised. 

e.  In  redesignated  paragraph  (d),  the 
phrase  “under  paragraph  (b)  of  this 
section,”  is  removed  and  the  phrase 
“under  paragraph  (c)  of  this  section,”  is 
added  in  its  place. 

The  revisions  and  addition  read  as 
follows: 

§  412.30  Exclusion  of  new  rehabilitation 
units  and  expansion  of  units  already 
excluded. 

(a)  New  units.  (1)  A  hospital  unit  is 
considered  a  new  imit  if  the  hospital — 

(1)  Has  not  previously  sought 
exclusion  for  any  rehabilitation  unit; 
and 

(ii)  Has  obtained  approval,  imder 
State  licensure  and  Medicare 
certification,  for  an  increase  in  its 
hospital  bed  capacity  that  is  greater  than 
50  percent  of  the  number  of  beds  in  the 
unit. 

(2)  A  hospital  that  seeks  exclusion  of 
a  new  rehabilitation  imit  may  provide  a 
written  certification  that  the  inpatient 


population  the  hospital  intends  the  unit 
to  serve  meets  the  requirements  of 
§  412.23(b)(2)  instead  of  showing  that 
the  unit  has  treated  such  a  population 
during  the  hospital’s  most  recent  cost 
reporting  period. 

(3)  The  written  certification  described 
in  paragraph  (a)(2)  of  this  section  is 
effective  for  the  first  full  cost  reporting 
period  during  which  the  unit  is  used  to 
provide  hospital  inpatient  care.  If  the 
hospital  has  not  previously  participated 
in  the  Medicare  program  as  a  hospital, 
the  written  certification  also  is  effective 
for  any  cost  reporting  period  of  not  less 
than  1  month  and  not  more  than  11 
months  occurring  between  the  date  the 
hospital  began  participating  in  Medicare 
and  the  start  of  the  hospital’s  regular  12- 
month  cost  reporting  period. 

(4)  A  hospital  that  has  undergone  a 
change  of  ownership  or  leasing  as 
defined  in  §  489.18  of  this  chapter  is  not 
considered  to  have  participated 
previously  in  the  Medicare  program. 

(b)  Converted  units.  A  hospital  unit  is 
considered  a  converted  unit  if  it  does 
not  qualify  as  a  new  unit  under 
paragraph  (a)  of  this  section.  A 
converted  unit  must  have  treated,  for 
the  hospital’s  most  recent  12-month  cost 
reporting  period,  an  inpatient 
population  of  which  at  least  75  percent 
required  intensive  rehabilitation 
services  for  the  treatment  of  one  or  more 
conditions  listed  under  §  412.23(b)(2). 

(c)  Expansion  of  excluded 
rehabilitation  units. 

(1)  New  bed  capacity.  The  beds  that 
a  hospital  seeks  to  add  to  its  excluded 
rehabilitation  unit  are  considered  new 
beds  only  if — 

(1)  The  hospital’s  State-licensed  and 
Medicare-certified  bed  capacity 
increases  at  the  start  of  the  cost 
reporting  period  for  which  the  hospital 
seeks  to  increase  the  size  of  its  excluded 
rehabilitation  imit,  or  at  any  time  after 
the  start  of  the  preceding  cost  reporting 
period;  and 

(ii)  The  number  of  beds  the  hospital 
seeks  to  add  to  its  excluded 
rehabilitation  unit  is  greater  than  50 
percent  of  the  number  of  beds  by  which 
the  hospital’s  State  licensed  and 
Medicare  certified  bed  capacity 
increased  under  paragraph  (c)(l)(i)  of 
this  section. 

(2)  Conversion  of  existing  bed 
capacity. 

(i)  Bed  capacity  is  considered  to  be 
existing  bed  capacity  if  it  does  not  meet 
the  definition  of  new  bed  capacity 
under  paragraph  (c)(1)  of  this  section. 

(ii)  A  hospital  may  increase  the  size 
of  its  excluded  rehabilitation  unit 
through  conversion  of  existing  bed 
capacity  only  if  it  shows  that,  for  all  of 
the  hospital’s  most  recent  cost  reporting 


period  of  at  least  12  months,  the  beds 
have  been  used  to  treat  an  inpatient 
population  meeting  the  requirements  of 
§  412.23(b)(2). 

***** 

Subpart  C— Conditions  for  Payment 
Under  the  Prospective  Payment 
Systems  for  inpatient  Operating  Costs 
and  inpatient  Capitai-Reiated  C^sts 

6.  Section  412.46  is  revised  to  read  as 
follows: 

§  41 2.46  Medical  review  requirements: 
Physician  acknowiedgement 

(a)  Basis.  Because  payment  under  the 
prospective  payment  system  is  based  in 
part  on  each  patient’s  principal  and 
secondary  diagnoses  and  major 
procedures  performed,  as  evidenced  by 
the  physician’s  entries  in  the  patient’s 
medical  record,  physicians  must 
complete  an  acknowledgement 
statement  to  this  efiect. 

(b)  Content  of  physician 
acknowledgement  statement.  When  a 
claim  is  submitted,  the  hospital  must 
have  on  file  a  signed  and  dated 
acknowledgement  from  the  attending 
physician  that  the  physician  has 
received  the  following  notice: 

Notice  to  Physicians:  Medicare  payment  to 
hospitals  is  based  in  part  on  each  patient’s 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patient, 
as  attested  to  by  the  patient’s  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment, 
or  civil  penalty  under  applicable  Federal 
laws. 

(c)  Completion  of  acknowledgement. 
The  acknowledgement  must  be 
completed  by  the  physiciem  at  the  time 
that  the  physician  is  granted  admitting 
privileges  at  the  hospital,  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient.  Existing  acknowledgements 
signed  by  physicians  already  on  staff 
remain  in  effect  as  long  as  the  physician 
has  admitting  privileges  at  the  hospital. 

Subpart  D — Basic  Methodology  for 
Determining  Prospective  Payment 
Federal  Rates  for  Inpatient  Operating 
Costs 

7.  In  §  412.63,  a  new  paragraph  (s)(5) 
is  added  to  read  as  follows: 


***** 

(s)  *  *  * 

(5)  If  a  judicial  decision  reverses  a 
HCFA  denial  of  a  hospital’s  wage  data 
revision  request,  HCFA  pays  the 


§  412.63  Federal  rates  for  inpatient 
operating  costs  for  fiscal  years  after 
Federal  fiscal  year  1984. 
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hospital  by  applying  a  revised  wage 
index  that  reflects  the  revised  wage  data 
as  if  HCFA’s  decision  had  been 
favorable  rather  than  unfavorable. 

Subpart  G — Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  for 
inpatient  Operating  Costs 

§412.92  [Amended] 

8.  In  paragraph  (b)(5)  of  §  412.92, 
remove  the  phrase  “vinder  §  413.30(e)(1) 
of  this  chapter”,  wherever  it  appears. 

9.  In  §  412.96,  the  first  sentence  of 
paragraph  (c)(2)(ii)  is  revised  to  read  as 
follows: 

§412.96  Special  treatment  Referral 
centers. 

***** 

(c)  *  *  * 

(2)  *  *  * 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  January  1, 1986,  an 
osteopatUc  hospital,  recognized  by  the 
American  Osteopathic  Healthcare 
Association  (or  any  successor 
organization),  that  is  located  in  a  rural 
area  must  have  at  least  3,000  discharges 
during  its  most  recently  completed  cost 
reporting  period  to  meet  the  number  of 
discharges  criterion.  *  *  * 
***** 

10.  In  §  412.105,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  412.105  Special  treatment  Hospitals  that 
incur  indirect  costs  for  graduate  medical 
education  programs. 
***** 

(b)  Determination  of  number  of  beds. 
For  purposes  of  this  section,  the  number 
of  beds  in  a  ho^ital  is  determined  by^ 
counting  the  niunber  of  available  bed 
'^ays  during  the  cost  reporting  period, 
not  including  beds  or  l^ssinets  in  the 
healthy  newborn  nursery,  custodial  care 
beds,  or  beds  in  excluded  distinct  part 
hospital  units,  and  dividing  that  nrunber 
by  the  nmnber  of  days  in  the  cost 
reporting  period. 

***** 

11.  In  §  412.106,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§412.106  Special  treatment:  Hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients. 

***** 

(b)  *  *  * 

(3)  First  computation:  Cost  reporting 
period.  If  a  hospital  prefers  that  HCFA 
use  its  cost  reporting  period  instead  of 
the  Federal  fiscal  year,  it  must  furnish 
to  HCFA,  through  its  intermediary,  a 
written  request  including  the  hospital’s 
name,  provider  number,  and  cost 
reporting  period  end  date.  This 
exception  will  be  performed  once  per 


hospital  per  cost  reporting  period,  and 
the  resulting  percentage  b^omes  the 
hospital’s  official  Medicare  Part  A/SSI 
percentage  for  that  period. 
***** 

12.  Section  412.109  is  amended  as 
follows: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraphs  (b)  through  (e)  are 
redesignated  as  paragraphs  (c)  through 

(f). 

c.  A  new  paragraph  (b)  is  added. 

d.  Redesignated  paragraphs  (c)(1), 
(c)(2)(ii),  (d)  introductory  text,  and  (d)(1) 
are  revised. 

e.  The  paragraph  heading  of 
redesignated  paragraph  (e)  and 
redesignated  paragraph  (e)(1)  are 
revised. 

'The  revisions  and  addition  read  as 
follows: 

§412.109  Special  treatment:  Essentiai 
access  community  hospitals  (EACHs). 

(a)  General  rule.  For  payment 
purposes,  HCFA  treats  as  a  sole 
commimity  hospital  any  hospital  that  is 
located  in  a  rural  area  as  described  in 
paragraph  (b)  of  this  section  and  that 
HCFA  designates  as  an  EACH  under  the 
criteria  in  paragraph  (c)  of  this  section. 
The  payment  methodology  for  sole 
conununity  hospitals  is  set  forth  at 

§  412.92(d). 

(b)  Location  in  a  rural  area.  For 
purposes  of  this  section,  a  hospital  is 
located  in  a  rural  area  if  it — 

(1)  Is  located  outside  any  area  that  is 
a  Metropolitan  Statistical  Area  as 
defined  by  the  Office  of  Management 
and  Budget  or  that  has  been  recognized 
sisjubah  imder  §  412.62; 

^  (2)  Is  not  deemed  to  be  located  in  an 
urban  area  under  §  412.63; 

(3)  Is  not  classified  as  an  urban 
hospital  for  purposes  of  the 
standardized  payment  amoimt  by  HCFA 
or  the  Medicare  Geographic 
Classification  Review  Board;  or 

(4)  Is  not  located  in  a  rural  county  that 
has  been  redesignated  to  an  adjacent 
urban  area  imder  §  412.232. 

(c)  Criteria  for  HCFA  designation.  (1) 
HCFA  designates  a  hospital  as  an  EACH 
if  the  hospital  is  located  in  a  State  that 
has  received  a  grant  under  section 
1820(a)(1)  of  the  Act  or  in  an  adjacent 
State  and  is  designated  as  an  EACH  by 
the  State  that  has  received  the  grant. 
***** 

(2)  *  *  * 

(ii)  Is  not  eligible  for  State  designation 
solely  because  the  hospital  is  located  in 
a  rural  area,  has  fewer  than  75  beds  and 
is  located  35  miles  or  less  from  any 
other  hospital;  and 
***** 

(d)  Criteria  for  State  designation.  A 
State  that  has  received  a  grant  under 


section  1820(a)(1)  of  the  Act  may 
designate  as  an  EACH  any  hospital  in 
the  State  or  in  an  adjoining  State  that 
meets  the  criteria  of  this  paragraph  (d). 

(1)  Geographic  location.  The  hospital 
meets  one  of  the  following 
requirements: 

(i)  If  it  is  located  in  a  rural  area  as 
described  in  paragraph  (b)  of  this 
section,  the  hospital  is  located  more 
than  35  miles  from  any  hospital  that 
either  has  been  designated  as  an  EACH, 
or  has  been  classified  as  a  rural  referral 
center  under  §  412.96. 

(ii)  The  hospital  meets  other  criteria 
relating  to  geographic  location,  imposed 
by  the  State  with  HCFA’s  approval. 
***** 

(e)  Adjustment  to  the  hospital-specific 
rate  for  rural  EACH’s  experiencing 
increased  costs — (1)  General  rule.  HCFA 
increases  the  applicable  hospital- 
specific  rate  of  an  EACH  that  it  treats  as 
a  sole  community  hospital  if,  during  a 
cost  reporting  period,  the  hospital 
experiences  an  increase  in  its  Medicare 
inpatient  operating  costs  per  discharge 
that  is  dire^y  attributable  to  activities 
related  to  its  membership  in  a  rural 
health  network. 

*  *  *  *  * 

Subpart  H — Payments  to  Hospitals 
Under  the  Prospective  Payment 
Systems 

§412.130  [Amended] 

13.  In  paragraph  (a)(3)  of  §412.130, 
remove  the  reference  “§  412.30(b)” 
wherever  it  appears  and  add,  in  its 
place,  the  reference  “§  412.30(c)”. 

Subpart  L — ^The  Medicare  Geographic 
Classification  Review  Board 

14.  In  §412.230,  paragraph  (a)(1)  is 
revised  and  a  new  paragraph  (a)(5)  is 
added  to  read  as  follows: 

§  41 2.230  Criteria  for  an  Individual  hospital 
seeking  redesignation  to  another  rural  area 
or  an  urban  area. 

(a)  General — (1)  Purpose.  Except  as 
provided  in  paragraph  (a)(5)  of  this 
section,  an  individual  hospital  may  be 
redesignated  from  a  rural  area  to  an 
urban  area,  from  a  rural  area  to  another 
rural  area,  or  from  an  urban  area  to 
another  urban  area  for  the  purposes  of 
using  the  other  area’s  standardized 
amount  for  inpatient  operating  costs, 
wage  index  value,  or  both. 
***** 

(5)  Limitations  on  redesignation.  The 
following  limitations  apply  to 
redesignation: 

(i)  An  individual  hospital  may  not  be 
redesignated  to  another  area  for 
purposes  of  the  wage  index  if  the  pre- 


45850  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulation.*? 


reporting  period  for  which  the  hospital 
requests  an  adjustment. 
***** 

(g)*  *  * 

(1)  *  *  *  -pjjg  amoimt  of  payment 
made  to  a  hospital  after  an  adjustment 
under  paragraph  (e)  of  this  section  may 
not  exceed  the  di^erence  between  the 
hospital’s  operating  costs  and  the 
payment  previously  allowed. 

*  *  *  ^  *  * 

Subpart  E— Payments  to  Providers 

5.  In  §  413.70,  the  first  sentence  of 
paragraph  (b)(2)(i)  is  revised  to  read  as 
follows: 

§  41 3.70  Payment  for  services  of  an  RPCH. 
***** 

(b)*  *  * 

(2)  *  *  *  (i)  RPCH  services.  Payment 
under  this  method  for  outpatient  RPCH 
services  is  equal  to  the  amovmts 
described  in  section  1833(a)(2)(B)  of  the 
Act  (which  describes  amovmts  paid  for 
hospital  outpatient  services)  and  subject 
to  the  applicable  principles  of  cost 
reimbvirsement  in  this  part  and  in  part 
405,  subpart  D  of  this  chapter,  except  for 
the  principle  of  the  lesser  of  costs  or 
charges  in  §413.13.  *  *  * 
***** 

C.  Part  424  is  amended  as  follows: 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Secs.  216(j),  1102, 1814, 

1815(c),  1835, 1842(b),  1861, 1866(d),  1870(e) 
and  (f),  1871, 1872  and  1883(d)  of  the  Social 
Security  Act  (42  U.S.C.  416(j),  1302, 1395f, 
1395g(c),  1395n,  1395u(b),  1395x,  1395cc(d), 
1395gg(e)  and  (f),  1395hh,  1395ii  and 
1395tt(d)). 

Subpart  B — Physician  Certification 
Requirements 

2.  In  §  424.15,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  424.1 5  Requirements  for  inpatient  RPCH 
services. 

(a)  Content  of  certification.  Medicare 
Part  A  pays  for  inpatient  RPCH  services 
only  if  a  physician  certifies  that  the 
individual  may  reasonably  be  expected 
to  be  discharged  or  transferred  to  a 
hospital  within  72  hours  after  admission 
to  the  RPCH. 

***** 

D.  Part  485  is  amended  as  follows: 

PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECIALIZED 
PROVIDERS 

1.  The  authority  citation  for  part  485 
continues  to  read  as  follows: 


Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  F— Conditions  of 
Participation:  Rural  Primary  Care 
Hospitals  (RPCHs) 


(i)  Gives  preference  to  a  hospital  that 
has  entered  into  an  agreement  with  a 
rural  health  network  as  defined  in 
§  485.603  that  is  located  in  a  State  that 
has  received  a  grant  imder  section 
1820(a)(1)  of  the  Act;  and 
***** 


§485.603  [Amended] 

2.  In  paragraph  (a)(2)(i)  of  §  485.603, 
remove  the  reference  “§  412.109(c)” 
wherever  it  appears  in  the  paragraph 
and  add,  in  its  place,  the  reference 

“§  412.109(d)”. 

3.  In  §  485.606,  paragraphs  (a)(1), 

(b) (1),  (b)(3),  the  paragraph  heading  of 
paragraph  (c),  (c)(1)  introductory  text, 

(c) (l)(i),  (c)(2)  introductory  text,  and 

(c)(2)(ii)  are  revised  to  read  as  follows: 

§  485.606  Designation  of  RPCHs. 

(a)  Criteria  for  State  designation — (1) 

A  State  that  has  received  a  grant  vmder 
section  1820(a)(1)  of  the  Act  may 
designate  as  an  RPCH  any  hospital 
that — 

(i)  Is  located  in  the  State  that  has. 
received  the  grant,  or  is  located  in  em 
adjoining  State  and  is  a  member  of  a 
rural  health  network  that  also  includes 
one  or  more  facilities  located  in  the 
State  that  has  received  the  grant; 

(ii)  Meets  the  RPCH  conditions  of 
participation  in  this  subpart  F;  and 

(iii)  Applies  to  the  State  that  has 
received  the  grant  for  designation  as  an 
RPCH. 

***** 

(b)  Criteria  for  HCFA  designation — (1) 
HCFA  designates  a  hospital  as  em  RPCH 
if  the  hospital  is  designated  as  an  RPCH 
by  the  State  in  which  it  is  located  or  by 
an  adjoining  State  that  has  received  a 
grant. 

***** 

(3)  HCFA  may  also  designate  not  more 
than  15  hospitals  as  RPCHs  if  the 
hospitals  are  not  located  in  States  that 
have  received  grants  imder  section 
1820(a)(1)  of  the  Act  and  meet  the 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(c)  Special  rule:  Hospitals  not 
designated  by  a  State  as  RPCHs — (1) 
HCFA  may  designate  not  more  than  15 
hospitals  as  RPCHs  under  this 
paragraph  (c)(1).  These  hospitals  must 
be  located  in  a  State  that  has  not 
received  a  grant  under  section 
1820(a)(1)  of  the  Act,  must  not  have 
been  designated  as  RPCHs  by  a  State 
that  has  received  a  grant  under 
paragraph  (a)(l)*of  this  section,  and 
must  meet  the  requirements  with  regard 
to  location,  participation  in  the 
Mediceue  program,  and  emergency 
services  as  defined  in  §§  485.610, 
485.612,  and  485.618,  respectively.  In 
designating  a  hospital  as  an  RPCH  under 
this  paragraph  (c)(1),  HCFA — 


(2)  HCFA  may  designate  a  hospital  as 
an  RPCH  if  the  hospital  is  located  in  a 
State  that  has  received  a  grant  under 
section  1820(a)(1)  of  the  Act  and  is  not 
eligible  for  State  designation  imder 
paragraph  (a)  of  this  section  solely 
because  the  hospital — 
***** 

(ii)  Has  more  than  six  inpatient  beds 
or  does  not  meuntain  an  average  length 
of  stay  for  inpatients  not  greater  than  72 
hours  for  eadi  12-month  cost  reporting 
period,  excluding  periods  of  stays  that 
exceeded  72  hours  because  transfer  was 
precluded  because  of  inclement  weather 
or  other  eihergency  conditions,  as 
described  in  §  485.620;  or 
***** 

4.  Section  485.614  is  revised  to  read 
as  follows: 

§  485.61 4  Condition  of  participation: 
Termination  of  inpatient  care  services. 

(a)  General  rule.  The  hospital  has 
ceased  providing  inpatient  hospital  care 
or  has  agreed  to  cease  providing 
inpatient  hospital  care  upon  approval  of 
its  application  for  designation  as  an 
RPCH  except  to  the  extent  permitted 
under  paragraph  (b)  of  this  section. 

(b)  Limitations  on  inpatient  care — (1) 

If  the  RPCH  does  not  have  a  swing-bed 
agreement  under  §  485.645,  it  provides 
not  more  than  six  inpatient  beds  for 
providing  inpatient  RPCH  care  to 
patients,  but  only  if — 

(1)  The  patient  requires  stabilization 
before  discharge  or  transfer  to  a 
hospital; 

(ii)  The  patient’s  attending  physician 
certifies  that  the  patient  may  reasonably 
be  expected  to  be  discharged  or 
transferred  to  a  hospital  within  72  hours 
of  admission  to  the  facility;  and 

(iii)  The  RPCH  complies  with  the 
limitation  on  inpatient  surgery  set  forth 
in  paragraph  (b)(3)  of  this  section. 

(2)  If  the  RPCH  has  a  swing-bed 
agreement  under  §  485.645,  it  provides 
inpatient  RPCH  care  as  described  under 
paragraph  (b)(1)  of  this  section  and, 
under  the  swing-bed  agreement, 
provides  posthospital  SNF  care. 

(3)  The  RPCH  does  not  provide  any 
inpatient  hospital  services  consisting  of 
surgery  or  any  other  service  requiring 
the  use  of  general  anesthesia  (other  than 
surgical  procedures  specified  by  HCFA 
imder  §  416.65  of  this  chapter),  unless 
the  attending  physician  certifies  that  the 
risk  associated  with  transferring  the 
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patient  to  a  hospital  for  such  services 
outweighs  the  benefits  of  transferring 
the  patient  to  a  hospital  for  such 
services. 

(c)  Exception  for  RPCHs  designated  by 
HCFA.  If  an  RPCH  is  designated  by 
HCFA  under  the  specific  criteria  in 
§  485.606(c),  the  RPCH  is  not  subject  to 
the  requirements  in  this  section. 

5.  In  §  485.620,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  485.620  Condition  of  participation: 
Number  of  beds  and  iength  of  stay. 
***** 

(b)  Standard:  Length  of  stay.  The 
RPCH  maintains  an  average  length  of 
stay  for  inpatients  that  is  not  greater 
than  72  hours  for  each  12-month  cost 
reporting  period.  In  determining  the 
average  length  of  stay,  periods  of  stay  of 
inpatients  in  excess  of  72  hoius  are  not 
taken  into  account  to  the  extent  such 
periods  exceed  72  hours  because 
transfer  to  a  hospital  is  precluded 
because  of  inclement  weather  or  other 
emergency  conditions. 

6.  A  new  §  485.639  is  added  to  read 
as  follows: 

§  485.639  Condition  of  participation: 
Surgicai  services. 

Surgical  procedvues  must  be 
performed  in  a  safe  manner  by  qualified 
practitioners  who  have  been  granted 
clinical  privileges  by  the  governing 
body  of  the  RPCH  in  accordance  with 
the  designation  requirements  under 
paragraph  (a)  of  this  section. 

(a)  Designation  of  qualified 
practitioners.  The  RPCH  designates  the 
practitioners  who  are  allowed  to 
perform  smgery  for  RPCH  patients,  in 
accordance  with  its  approved  policies 
and  procedures,  and  with  State  scope  of 
practice  laws.  Surgery  is  performed  only 
by— 

(1)  A  doctor  of  medicine  or 
osteopathy,  including  an  osteopathic 
practitioner  recognized  under  section 
1101(a)(7)  of  the  Act; 

(2)  A  doctor  of  dental  surgery  or 
dental  medicine;  or 

(3)  A  doctor  of  podiatric  medicine. 

(b)  Anesthetic  risk  and  evaluation.  A 
qualified  practitioner,  as  described  in 
paragraph  (a)  of  this  section,  must 
examine  the  patient  immediately  before 
siugery  to  evaluate  the  risk  of  anesthesia 
and  of  the  procedure  to  be  performed. 
Before  discharge  from  the  RPCH,  each 
patient  must  be  evaluated  for  proper 
anesthesia  recovery  by  a  qualified 
practitioner  as  described  in  paragraph 
(a)  of  this  section. 

(c)  Administration  of  anesthesia.  The 
RPCH  designates  the  person  who  is 
allowed  to  administer  anesthesia  to 
RPCH  patients  in  accordance  with  its 


approved  policies  and  procedures  and 
with  State  scope  of  practice  laws. 

(1)  Anesthetics  must  be  administered 
only  by — 

(1)  A  qualified  anesthesiologist; 

(ii)  A  doctor  of  medicine  or 
osteopathy  other  than  an 
anesthesiologist,  including  an 
osteopathic  practitioner  recognized 
imder  section  1101(a)(7)  of  the  Act; 

(iii)  A  doctor  of  dental  svugery  or 
dental  medicine; 

(iv)  A  doctor  of  podiatric  medicine; 

(v)  A  certified  registered  nurse 
anesthetist,  as  defined  in  §  410.69(b)  of 
this  chapter; 

(vi)  An  anesthesiologist’s  assistant,  as 
defined  in  §  410.69(b)  of  this  chapter;  or 

(vii)  A  supervised  trainee  in  an 
approved  educational  program,  as 
described  in  §§  413.85  or  413.86  of  this 
chapter. 

(2)  In  those  cases  in  which  a  certified 
registered  nurse  anesthetist  administers 
the  anesthesia,  the  anesthetist  must  be 
under  the  supervision  of  the  operating 
practitioner.  An  anesthesiologist’s 
assistant  who  administers  anesthesia 
must  be  imder  the  supervision  of  an 
anesthesiologist. 

(d)  Discharge.  All  patients  are 
discharged  in  the  company  of  a 
responsible  adult,  except  those 
exempted  by  the  practitioner  who 
performed  the  surgical  procedure. 

7.  In  §  485.645,  the  introductory  text 
and  paragraph  (a)  are  revised,  paragraph 
(b)  is  redesignated  as  paragraph  (c),  and 
a  new  paragraph  (b)  is  added  to  read  as 
follows: 

§  485.645  Special  requirements  for  RPCH 
providers  of  long-term  care  services. 

An  RPCH  that  has  a  Medicare 
provider  agreement  to  participate  in 
Medicare  as  an  RPCH  must  meet  the 
following  requirements  in  order  to  be 
granted  an  approval  from  HCFA  to 
provide  post-hospital  SNF  care,  as 
specified  in  §  409.30  of  this  chapter,  and 
to  be  paid  for  SNF-level  services,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(a)  Eligibility.  An  RPCH  must  meet  the 
following  eligibility  requirements: 

(1)  Effective  October  31, 1994,  if  em 
RPCH  meets  all  other  requirements  of 
this  section,  and  applies  for  approval  as 
a  provider  of  post-hospital  SNF  care,  the 
RPCH  uses  no  more  beds  for  providing 
post-hospital  SNF  care  than  the  total 
number  of  licensed  hospital  inpatient 
beds  at  the  time  it  applied  to  the  State 
for  RPCH  designation,  minus  the 
munber  of  beds,  not  to  exceed  six,  used 
for  providing  inpatient  RPCH  care  in 
accordance  with  §  485.620(a). 

(2)  (i)  Notwithstanding  paragraph 
(a)(1)  of  this  section,  a  hospital  that 


applied  for  RPCH  status  before  October 
31, 1994,  and  was  designated  by  the 
State  (or  HCFA),  and  that  applied  for 
swing-bed  approval  before  Clctober  31, 
1994,  and  received  approval  from 
HCFA,  may  continue  in  that  status 
under  the  same  terms,  conditions,  and 
limitations  that  were  applicable  at  the 
time  those  approvals  were  granted. 

(ii)  An  RPCH  that  was  granted  swing- 
bed  approval  imder  paragraph  (a)(2)(i) 
of  this  seci'ion  may  request  &at  its 
application  to  be  an  RPCH  and  a  swing- 
bed  provider  be  re-evaluated  under 
paragraph  (a)(1)  of  this  section.  If  this 
request  is  approved,  the  approval  is 
effective  not  earlier  than  October  1994. 
As  of  the  date  of  approval,  the  RPCH  no 
longer  has  any  status  imder  paragraph 
(a)(2)(i)  of  this  section,  and  may  not 
request  re-instatement  under  paragraph 
(a)(2)(i)  of  this  section. 

(3)  Beds  used  for  post-hospital  SNF 
care  in  a  separately  participating 
“distinct  part’’  unit  may  not  be  included 
in  any  determination  under  this  section. 

(b)  Payment.  Payment  for  inpatient 
RPCH  services  to  an  RPCH  that  has 
qualified  as  an  RPCH  under  the 
provisions  in  paragraph  (a)  of  this 
section  is  made  in  accordance  with 
§  413.70(a)  of  this  chapter.  Payment  for 
post-hospital  SNF-level  of  care  services 
is  made  in  accordance  with  the  payment 
provisions  in  §  413.114  of  this  chapter. 
***** 

E.  Part  489  is  amended  as  follows: 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1819, 1861, 

1864(m),  1866,  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395i-3, 1395x, 
1395aa(m),  1395cc,  and  1395hh). 

Subpart  E— Termination  of  Agreement 
and  Reinstatement  After  Termination 

2.  In  §  489.53,  a  new  paragraph  (a)(14) 
is  added  to  read  as  follows: 

§  489.53  Termination  by  HCFA. 

(a)  *  *  * 

(14)  In  the  case  of  a  rural  primary  care 
hospital  as  defined  in  part  485,  subpart 
F  of  this  chapter,  the  rural  primeuy  care 
hospital  maintains  an  average  length  of 
stay  for  inpatients  in  its  most  recent  12- 
month  cost  reporting  period  that  is  in 
excess  of  72  hours.  In  determining  the 
length  of  stay  of  a  rural  primary  care 
hospital  for  purposes  of  this  paragraph, 
HCFA  does  not  take  into  account 
periods  of  stay  in  excess  of  72  hours  that 
occurred  because  transfer  to  a  hospital 
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was  precluded  because  of  inclement 
weather  or  other  emergency  conditions. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Progi^) 

Dated:  August  23, 1995. 

Bruce  C  Vladeck, 

Administrator,  Health  Core  Financing 
Administration. 

Dated;  August  23, 1995. 

Donna  E.  Shalala, 

Secretary. 

[Editorial  Note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.] 

Addendum — Schedule  of  Standardized 
Amounts  Effective  with  Discharges  On 
or  After  October  1, 1995  and  Update 
Factors  and  Rate^of-Increase 
Percentages  Effective  With  Cost 
Reporting  Periods  Beginning  On  or 
After  October  1, 1995 

I.  Summary  and  Background 
In  this  addendtim,  we  are  setting  forth 
the  amotmts  and  factors  for  determining 
prospective  payment  rates  for  Medicare 
inpatient  operating  costs  and  Medicare 
inpatient  capital-related  costs.  We  are 
also  setting  forth  new  rate-of-increase 
percentages  for  updating  the  target 
amounts  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1, 1995,  except  for  sole 
community  hospitals  and  hospitals 
located  in  Puerto  Rico,  each  hospital’s 
payment  per  discharge  under  the 
prospective  payment  system  will  be 
based  on  100  percent  of  the  Federal 
national  rate. 

Sole  conummity  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  For 
hospitals  in  Puerto  Rico,  the  payment 
per  discharge  is  based  on  the  smn  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  the  Act). 

As  discussed  below  in  section  D,  we 
are  making  changes  to  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  will  affect  the 
calculation  of  the  Federal  rates.  In 
section  III,  we  discuss  changes  we  are 
making  in  determining  the  prospective 
payment  rates  for  Medicare  inpatient 
capital-related  costs.  Section  IV  sets 


forth  om  changes  for  determining  the 
rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system.  The  tables  to  which  we  refer  in 
the  preamble  to  the  final  rule  are 
presented  at  the  end  of  this  addendmn 
in  section  V. 

II.  Changes  to  Prospective  Payment 
Rates  For  Inpatient  Operating  Costs  for 
FY1996 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §  412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§  412.210  and 
412.212.  Below,  we  discuss  the  manner 
in  which  we  are  changing  some  of  the 
factors  used  for  determining  the 
prospective  payment  rates.  The  Federal 
emd  Puerto  Rico  rate  changes  are 
efiective  for  discheuges  occurring  on  or 
after  October  1, 1995.  As  required  by 
section  1886(d)(4)(C)  of  the  Act,  we 
must  also  adjust  the  DRG  classifications 
and  weighting  factors  for  discharges  in 
FY  1996. 

In  summary,  the  standardized 
ammmts  set  forth  in  Tables  la,  lb,  and 
Ic  of  section  V  of  this  addendum 
reflect — 

•  Updates  of  1.5  percent  for  all  areas 
(that  is,  the  market  basket  percentage 
increase  of  3.5  percent  minus  2.0 
percentage  points); 

•  An  adjustment  to  ensxire  budget 
neutrality  as  provided  for  in  sections 
1886(d)(4)(C)(iii)  and  (d)(3)(E)  of  the  Act 
by  applying  new  budget  neutrality 
adjustment  factors  to  the  large  rirban 
and  other  standardized  amounts; 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act  by  removing  the 
FY  1995  budget  neutrality  factor  and 
applying  a  revised  factor; 

•  An  adjustment  to  apply  the  revised 
outlier  offset  by  removing  Ae  FY  1995 
outlier  offsets  and  applying  a  new  offset; 
and 

•  An  adjustment  to  apply  a  budget 
neutrality  factor  for  the  change  in  Uie 
payment  methodology  for  transfer  cases. 

A.  Calculation  of  Adjusted 
Standardized  Amounts 

1.  Standardization  of  Base-Year  Costs  or 
Target  Amoimts 

Section  1886(d)(2)(A)  of  the  Act 
required  the  establishment  of  base-year 
cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  hospital.  The  preamble 
to  the  September  1, 1983  interim  final 


rule  (48  FR  39763)  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 

TAtoc 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1, 1987  final  rule  contains  a. 
detailed  explanation  of  how  the  target 
amovmts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  ftom  a  base  period  or,  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(C)  and 
(d)(9)(B)(ii)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and,  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  standardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of  variation 
in  cost  among  hospitals.  These  include 
case  mix,  differences  in  area  wage 
levels,  cost  of  living  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 
case  mix,  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  factors 
for  FY  1996  were  made.  That  is,  the 
standardization  adjustments  reflected  in 
the  FY  1996  standardized  amounts  are 
the  same  as  those  reflected  in  the  FY 
1995  standardized  amounts. 

Sections  1886(d)(2)(H)  and  (d)(3)(E)  of 
the  Act  require  that,  in  making 
payments  under  the  prospective 
payment  system,  the  Secretary  adjust 
the  proportion  (as  estimated  by  the 
Secretary  from  time  to  time)  of  costs  that 
are  wages  and  wage-related  costs. 
Beginning  October  1, 1990,  when  the 
market  basket  was  rebased,  we  have 
considered  71.40  percent  of  costs  to  be 
labor-related  for  purposes  of  the 
prospective  payment  system. 

2.  Computing  Large  Urban  emd  Other 
Averages  Within  Geographic  Areas 

Section  1886(d)(3)  of  the  Act  requires 
the  Secreteuy  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for 
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hospitals  located  in  large  urban  areas 
and  one  for  hospitals  located  in  other 
areas.  In  addition,  under  sections 
1886(d)(9)(B)(iii)  and  (C)(i)  of  the  Act, 
the  average  standardized  amoimt  per 
discharge  must  be  determined  for 
hospitals  located  in  leirge  urban  and 
other  areas  in  Puerto  Rico.  Hospitals  in 
Puerto  Rico  are  paid  a  blend  of  75 
percent  of  the  applicable  Puerto  Rico 
standardized  amoimt  and  25  percent  of 
a  national  standardized  payment 
amount. 

Section  1886(d)(2)(D)  of  the  Act 
defines  “urban  areas”  as  those  areas 
within  a  Metropolitan  Statistical^rea 
(MSA).  A  “large  urban  area”  is  defined 
as  an  urban  area  with  a  population  of 
more  than  1,000,000.  In  addition, 
section  4009(i)  of  Public  Law  100-203 
provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970,000  is 
classified  as  a  large  urban  area.  As 
required  by  section  1886(d)(2)(D)  of  the 
Act,  population  size  is  determined  by 
the  Secretary  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that 
do  not  meet  the  definition  of  a  “large 
urban  area”  are  referred  to  as  “other 
urban  areas.”  Areas  that  are  not 
included  in  MSAs  are  considered  “rural 
areas”  under  section  1886(d)(2)(D). 
Payment  for  discharges  from  hospitals 
located  in  large  urban  areas  will  be 
based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  from 
hospitals  located  in  other  urban  and 
rural  areas  will  be  based  on  the  other 
standardized  amount. 

Based  on  1994  population  estimates 
published  by  the  Bureau  of  the  Census, 
57  areas  meet  the  criteria  to  be  defined 
as  large  urban  areas  for  FY  1996.  These 
areas  are  identified  by  an  asterisk  in 
Table  4a. 

Table  la  contains  the  two  national 
standardized  amounts  that  are 
applicable  to  most  hospitals.  Table  lb 
sets  forth  the  18  regional  standardized 
amounts  that  will  continue  to  be 
applicable  for  hospitals  located  in 
census  areas  subject  to  the  regional 
floor.  Under  section  1886(d)(9)(A)(ii)  of 
the  Act,  the  national  standardized 
payment  amount  applicable  to  hospitals 
in  Puerto  Rico  consists  of  the  discharge- 
weighted  average  of  the  national  large 
urban  standardized  amount  and  the 
national  other  standardized  amount  (as 
set  forth  in  Table  la).  The  national 
average  standardized  amount  for  Puerto 
Rico  is  set  forth  in  Table  Ic.  Table  Ic 
also  includes  the  standardized  amounts 
that  will  be  applicable  to  most  hospitals 
in  Puerto  Rico. 

We  note  that  on  June  30, 1995,  the 
Office  of  Management  and  Budget 


announced  the  designation  of  the 
Flagstaff,  Arizona-Utah  MSA  and  the 
Grand  Junction,  Colorado  MSA. 

3.  Updating  the  Average  Standardized 
Amoimts 

In  accordance  with  section 
1886(d)(3)(A)(iv)  of  the  Act,  we  are 
updating  the  large  urban  and  the  other 
areas  average  standardized  amounts  for 
FY  1996  using  the  applicable  percentage 
increases  specified  in  section 
1886(b)(3)(B)(i)  of  the  Act.  Section 
1886(b)(3)(B)(i)(XI)  of  the  Act  specifies 
that,  for  hospitals  in  all  areas,  the 
update  factor  for  the  standardized 
amounts  for  FY  1996  is  the  market 
basket  percentage  increase  minus  2.0 
percentage  points. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecast  of  the  hospital 
market  basket  increase  for  FY  1996  is 
3.5  percent.  For  FY  1996,  this  yields  em 
update  to  the  average  standardized 
amounts  of  1.5  percent  (3.5  percent 
minus  2.0  percent). 

As  in  the  past,  we  are  adjusting  the 
FY  1995  standardized  amounts  to 
remove  the  effects  of  the  FY  1995 
geographic  reclassifications  and  outfier 
payments  before  applying  the  FY  1996 
updates.  That  is,  we  are  increasing  the 
standardized  amounts  to  restore  the 
reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  After  including  the  FY  1996 
offsets  to  the  standardized  amounts  for 
outliers  and  geographic  reclassification, 
we  estimate  that  there  will  be  an  actual 
increase  of  1.2  percent  to  the  large  urban 
and  other  area  standardized  amounts. 

Beginning  in  FY  1995,  we  revised  the 
national  average  standardized  amounts 
based  on  national  average  labor/ 
nonlabor  shares.  In  FY  1996,  we  will 
continue  to  adjust  the  labor  and 
nonlabor  proportions  of  the 
standardized  amount  to  reflect  the 
national  average.  As  a  result,  the 
national  average  labor  share  (as  reflected 
in  the  hospital  market  basket)  will  equal 
71.4  percent  of  the  standardized 
payment  amounts.  (We  are  revising  the 
Puerto  Rico  standardized  amounts  by 
the  average  labor  share  in  Puerto  Rico  of 
82.8  percent.) 

Altnough  the  update  factor  for  FY 
1996  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  on  our  initial 
recommendation  of  update  factors  for 
FY  1996  for  both  prospective  payment 
hospitals  and  hospitals  excluded  from 
the  prospective  pa5mient  system.  For 
general  information  purposes,  we 
published  the  report  to  Congress  as 


Appendix  C  to  the  proposed  rule,  as 
revised  in  the  correction  notice 
published  on  August  2, 1995  (60  FR 
39305).  That  recommendation  was 
based  on  an  earlier  forecast  of  the 
market  basket  increase.  Our  final 
recommendation  on  the  update  factors 
(which  is  required  by  sections 
1886(e)(4)(A)  and  (e)(5)(A)  of  the  Act)  is 
set  forth  as  Appendix  C  to  this  final 
rule. 

Comment:  One  commenter  urged  that 
an  add-on  adjustment  of  not  less  than  7 
percent  be  made  to  the  Puerto  Rico 
standardized  amoimts  to  account  for  the 
penalty  resulting  from  the  use  of 
temporary  cost  allocation  methods  by 
government  hospitals  in  Puerto  Rico 
with  a  noncharge  structure. 

Response:  At  this  time,  we  do  not 
believe  it  is  appropriate  to  adjust  the 
standardi2»d  amounts  of  Puerto  Rico  for 
those  government  hospitals  with  a 
noncharge  structure.  However,  as  noted 
in  section  III.B.4,  we  will  continue  to 
study  the  issue  of  payments  to  Puerto 
Rico. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Recalibration  of  DRG  Weights  and 
Updated  Wage  Index — Budget 
Neutrality  Adjustment. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
specifies  that  beginning  in  FY  1991,  the 
annual  DRG  reclassification  and 
recalibration  of  the  relative  weights 
must  be  made  in  a  manner  that  ensures 
that  aggregate  payments  to  hospitals  are 
not  affected.  As  discussed  in  section  II 
of  the  preamble,  we  normalized  the 
recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  on  an  annual  basis 
beginning  October  1, 1993.  This 
provision  also  requires  that  any  updates 
or  adjustments  to  the  wage  index  must 
be  made  in  a  manner  that  ensures  that 
aggregate  payments  to  hospitals  are  not 
affected  by  the  change  in  the  wage 
index. 

To  comply  with  the  requirement  of 
section  1886(d)(4)(C)(iii)  of  the  Act  that 
DRG  reclassification  and  recalibration  of 
the  relative  weights  be  budget  neutral 
and  the  requirement  in  section 
1886(d)(3)(E)  of  the  Act  that  the  updated 
wage  index  be  budget  neutral,  we 
compared  aggregate  pajrments  using  the 
FY  1995  relative  weights  and  the  wage 
index  effective  October  1, 1994,  to 
aggregate  payments  using  the  FY  1996 
relative  wei^ts  and  wage  index.  The 
same  methodology  was  used  for  the  FYs 
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1993, 1994,  and  1995  budget  neutrality 
adjustment.  Based  on  this  comparison, 
we  computed  a  proposed  budget 
neutrality  adjustment  factor  equal  to 
0.999174.  Based  on  the  final  FY  1996 
relative  weights  and  wage  index,  the 
final  budget  neutrality  adjustment  factor 
is  equal  to  0.999306.  This  budget 
neutrality  adjustment  factor  is  applied 
to  the  standardized  amoimts  widiout 
removing  the  effects  of  the  FY  1995 
budget  neutrality  adjustment.  We  do  not 
remove  the  prior  budget  neutrality 
adjustment  because  estimated  aggregate 
payments  after  the  changes  in  the  DRC 
relative  weights  and  wage  index  should 
equal  estimated  aggregate  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

In  addition,  we  will  apply  the  same 
FY  1996  adjustment  factor  to  the 
hospital-specific  rates  that  are  effective 
for  cost  reporting  periods  beginning  on 
or  after  Ortober  1, 1995,  in  order  to 
ensure  that  we  meet  the  statutory 
requirement  that  aggregate  payments 
neither  increase  nor  decrease  as  a  result 
of  the  implementation  of  the  FY  1996 
DRG  weights  and  updated  wage  index. 
(See  the  ^scussion  in  the  September  4, 
1990  final  rule  (55  FR  36073).) 

Section  1886(d)(5)(I)  of  the  Act,  as 
amended  by  section  109  of  the  Social 
Security  Act  Amendments  of  1994 
(Public  Law  103-432),  authorizes  the 
Secretary  to  make  adjustments  to  the 
prospective  payment  system 
standardized  amoimts  so  that 
adjustments  to  the  payment  policy  for 
transfer  cases  do  not  affect  aggregate 
payments.  As  discussed  in  section  fV.A 
of  the  preamble  of  this  final  rule,  we  are 
revising  our  payment  methodology  for 
transfer  cases,  so  that  we  will  pay 
double  the  per  diem  amoimt  for  the  first 
day  of  a  transfer  case,  and  the  per  diem 
amount  for  each  day  after  the  first,  up 
to  the  full  DRG  amoimt.  For  the  data 
that  we  analyzed,  this  would  result  in 
additional  payments  for  transfer  cases  of 
$159  million.  To  implement  this  change 
in  a  budget  neutral  maimer,  we  adjusted 
the  standardized  amoimts  by  applying  a 
budget  neutrality  adjustment  of 
0.997583  in  the  proposed  rule.  The  final 
budget  neutrality  adjustment  factor  for 
this  transfer  change  is  equal  to 
0.997575.  This  adjustment  will  be 
applied  on  a  one-time  basis  to  the  FY 
1996  standardized  eunounts.  After  FY 
1996,  there  will  be  no  need  for  a  further 
budget  neutrality  adjustment  imless  or 
until  we  make  further  changes  to  the 
transfer  payment  methodology. 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment. 

Section  1886(d)(8)(B)  of  the  Act 
provides  that  certain  rural  hospitals  eire 


deemed  urban  effective  with  discharges 
occurring  on  or  after  October  1, 1988.  In 
addition,  section  1886(d)(10)  of  the  Act 
provides  for  the  reclassification  of 
hospitals  based  on  determinations  by 
the  Medicare  Geographic  Classification 
Review  Board  (MGCRB).  Under  section 
1886(d)(10),  a  hospital  may  be 
reclassified  for  purposes  of  the 
standardized  amount  or  the  wage  index, 
or  both. 

Under  section  1886(d)(8)(D)  of  the 
Act,  the  Secretary  is  required  to  adjust 
the  standardized  amounts  so  as  to 
ensure  that  estimated  aggregate 
payments  under  the  prospective 
payment  system  after  implementation  of 
the  provisions  of  sections  1886(d)(8)  (B) 
and  (C)  and  1886(d)(10)  of  the  Act  are 
equal  to  the  estimated  aggregate 
prospective  payments  that  would  have 
been  made  absent  these  provisions.  In 
the  proposed  rule,  we  applied  an 
adjustment  of  0.994125  to  ensure  that 
the  effects  of  reclassification  are  budget 
neutral.  The  final  budget  neutrality 
adjustment  factor  is  0.994011. 

The  adjustment  factor  is  applied  to 
the  standardized  amounts  after 
removing  the  effects  of  the  FY  1995 
budget  neutrality  adjustment  factor.  We 
note  that  the  proposed  FY  1996 
adjustment  reflected  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  March  14, 1995.  The 
final  budget  neutrality  adjustment  factor 
reflects  the  effects  of  all  reclassification 
decisions  and  changes  in  these 
decisions  resulting  from  appeals  and 
reviews  of  the  MGCRB  decisions  for  FY 
1996  or  from  requests  for  withdrawal  of 
a  reclassification.  , 

c.  Outliers. 

Section  1886(d)(5)(A)  of  the  Act 
provides  that,  in  addition  to  the  basic 
prospective  payment  rates,  for 
discharges  occurring  before  October  1, 
1997,  payments  must  be  made  for 
discharges  involving  day  outliers  and 
may  be  made  for  cost  outliers.  Section 
1886(d)(3)(B)  of  the  Act  requires  the 
Secretary  to  adjust  both  the  large  urban 
and  other  areas  national  standardized 
amounts  by  the  same  factor  to  account 
for  the  estimated  proportion  of  total 
DRG  payments  made  to  outlier  cases. 
Section  1886(d)(9)(B)(iv)  of  the  Act 
requires  that  the  large  urban  and  other 
standardized  amoimts  applicable  to 
hospitals  in  Puerto  Rico  be  reduced  by 
the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  under 
section  1886(d)(5)(A)(iv)  of  the  Act, 
estimated  outlier  payments  in  any  year 
may  not  be  less  than  5  percent  nor  more 
than  6  percent  of  total  payments 


projected  or  estimated  to  be  made  based 
on  DRG  prospective  payment  rates. 

Beginning  with  FY  1995,  section 
1886(d)(5)(A)  of  the  Act  requires  the 
Secretary  to  reduce  the  proportion  of  ^ 
total  ouUier  payments  paid  under  the 
day  outlier  methodology.  Under  the 
requirements  of  section  1886(d)(5)(A)(v) 
of  the  Act,  the  proportion  of  outlier 
payments  made  under  the  day  outlier 
methodology,  relative  to  the  proportion 
of  outlier  payments  made  under  the  day 
outlier  methodology  in  FY  1994  (which 
we  estimated  at  31.3  percent  in  our 
September  1, 1993  final  rule  (58  FR 
46348^,  will  be  75  percent  in  FY  1995, 

50  percent  in  FY  1996,  and  25  piercent 
in  FY  1997.  For  discharges  occurring 
after  September  30, 1997,  the  Secretary 
will  no  longer  pay  for  day  outliers  under 
the  provisions  of  section 
1886(d)(5)(A)(i)  of  the  Act. 

i.  FY  1996  Outlier  Thresholds. 

For  FY  1995,  the  day  outlier  threshold 
is  the  geometric  mean  length  of  stay  for 
each  DRG  plus  the  lesser  of  22  days  or 
3.0  standard  deviations.  The  marginal 
cost  factor  for  day  outliers  (or  the 
percent  of  Medicare’s  average  per  diem 
payment  paid  for  each  outlier  day)  is 
equal  to  47  percent  in  FY  1995.  The 
fixed  loss  cost  outlier  threshold  is  equal 
to  the  prospective  payment  for  the  DRG 
plus  $20,500  ($18,800  for  hospitals  that 
have  not  yet  entered  the  prospective 
payment  system  for  capital-related 
costs)'.  The  marginal  cost  factor  for  cost 
outliers  (or  the  percent  of  costs  paid 
after  costs  for  the  case  exceed  the 
threshold)  is  80  percent.  We  applied  an 
outlier  adjustment  to  the  FY  1995 
standardized  amounts  of  0.948940  for 
the  large  urban  and  other  areas  rates  and 
0.9414  for  the  capital  Federal  rate. 

For  FY  1996,  we  proposed  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  23  days  or  3.0  standard 
deviations.  We  also  proposed  to  reduce 
the  marginal  cost  factor  for  each  outlier 
day  from  47  percent  to  45  percent  in  FY 
1996.  The  thresholds  that  we  are 
establishing  in  this  final  rule  continue 
to  be  the  geometric  mean  length  of  stay 
for  each  DRG  plus  the  lesser  of  23  days 
or  3.0  standard  deviations.  However, 
based  on  updated  simulations,  we  are 
establishing  in  this  final  rule  a  marginal 
cost  factor  of  44  percent  for  each  outlier 
day  in  FY  1996.  We  estimate  that  these 
policies  will  reduce  the  proportion  of 
outlier  payments  paid  to  day  outliers  to 
approximately  16  percent  in  accordance 
with  section  1886(d)(5)(A)  of  the  Act. 

We  proposed  a  fixed  loss  cost  outlier 
threshold  in  FY  1996  equal  to  the 
prospective  payment  rate  for  the  DRG 
plus  $16,700  ($15,200  for  hospitals  that 
have  not  yet  entered  the  prospective 
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payment  system  for  capital-related 
costs).  In  addition,  we  proposed  to 
maintain  the  marginal  cost  factor  for 
cost  outliers  at  80  percent.  In  this  final 
rule,  based  on  updated  simulations,  we 
are  establishing  a  fixed  loss  cost  outlier 
threshold  in  FY  1996  equal  to  the 
prospective  payment  rate  for  the  DRG 
plus  $15,150  ($13,800  for  hospitals  that 
have  not  yet  entered  the  prospective 
payment  system  for  capital-related 
costs).  We  are  also  establishing  a 
marginal  cost  factor  for  cost  outliers  of 
80  percent  for  FY  1996,  as  proposed. 

As  provided  in  section 
1886(d)(5)(A)(iv)  of  the  Act,  we 
calculated  outlier  thresholds  so  that 
estimated  outlier  payments  equal  5.1 
percent  of  estimated  total  payments 
based  on  DRGs.  The  model  that  we  use 
to  determine  the  outfier  thresholds 
necessary  to  meet  the  estimated  outlier 
payment  percentage  for  FY  1996  uses 
the  Jime  1995  update  of  the  FY  1994 
MedPAR  file  and  the  July  1995  update 
of  the  provider-specific  file  used  in  the 
PRICER  program,  which  contains 
information  on  hospital-specific 
payment  parameters  (such  as  the  cost- 
to-charge  ratios). 

In  simulating  payments,  we  convert 
billed  charges  to  costs  for  purposes  of 
estimating  cost  outlier  payments.  As  we 
explained  in  the  September  1, 1993  final 
rule  (58  FR  46347),  prior  to  FY  1994,  we 
used  a  charge  inflation  factor  to  adjust 
charges  to  costs;  beginning  with  FY 
1994,  we  are  using  a  cost  inflation  factor 
to  estimate  costs.  In  other  words, 
instead  of  inflating  the  FY  1994  charge 
data  by  a  charge  inflation  factor  for  2 
yeeirs  in  order  to  estimate  FY  1996 
charge  data  and  then  applying  the  cost- 
to-charge  ratio,  we  adjust  the  charges  by 
the  cost-to-charge  ratio  and  then  inflate 
the  estimated  costs  for  2  years  of  cost 
inflation.  In  this  manner,  we 
automatically  adjust  for  any  changes  in 
the  cost-to-charge  ratios  that  may  occur, 
since  the  relevant  variable  is  the  costs 
estimated  for  a  given  case. 

In  setting  the  proposed  FY  1996 
outlier  thresholds,  we  used  a  cost 
inflation  factor  of  1.02009.  In  setting  the 
final  FY  1996  outlier  thresholds,  we 
used  a  cost  inflation  factor  of  1.00871. 
The  difference  is  attributable  to  the  use 
of  the  cost  per  case  increase  in  cost 
reporting  periods  beginning  in  FY  1993 
(referred  to  as  PPS-X  data)  in  setting  the 
final  FY  1996  outfier  thresholds  instead 
of  the  average  increase  in  cost  per  case 
for  cost  reporting  periods  beginning  in 
FY  1991  (PPS-VUI)  through  PPS-X. 

This  modification  was  introduced  after 
a  review  of  the  cost  per  case  increase  for 
2700  hospitals  in  cost  reporting  periods 
beginning  in  FY  1994  (PPS-XI).  The 
cost  per  case  increase  from  PPS-X  to 


PPS-XI  was  much  closer  to  the  increase 
fi-om  PPS-IX  to  PPS-X  than  the  average 
increase  between  PPS-VTII  through 
PPS-X.  We  believe  it  is  more 
appropriate  to  use  the  increase  from 
PPS-IX  to  PPS-X  as  our  cost  inflation 
factor  in  setting  the  final  FY  1996 
outfier  thresholds.  In  the  future,  we  still 
plan  to  use  2-year  averages  in 
computing  the  cost  inflation  factors, 
unless  preliminary  data  from  more 
recent  years  indicate  that  the  2-year 
average  may  be  inaccurate. 

When  we  modeled  the  combined 
operating  and  capital  outfier  payments, 
we  foimd  that  using  a  common  set  of 
thresholds  resulted  in  a  lower 
percentage  of  outfier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimate  the  final  thresholds 
for  FY  1996  will  result  in  outfier 
payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  4.6 
percent  of  capital  payments  based  on 
the  Federal  rate. 

As  stated  in  the  September  1, 1993 
final  rule  (58  FR  46348),  we  have 
established  outfier  thresholds  that  will 
be  applicable  to  both  inpatient  operating 
costs  and  inpatient  capital-related  costs. 
As  explained  earlier,  we  are  applying  a 
reduction  of  approximately  5.1  percent 
to  the  FY  1996  standardized  amounts  to 
account  for  the  estimated  proportion  of 
outliers  payments.  The  proposed  outfier 
adjustment  factors  applied  to  the 
standardized  amounts  and  the  capital 
Federal  rate  for  FY  1996  were  as 


follows: 

Operating  standardized  amounts 

Capital 

Federal 

rate 

0.949054  . 

0.9526 

The  final  outfier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1996 
are  as  follows: 

Capital 

Operating  standardized  amounts  Federal 

rate 

0.948950  .  0.9536 

As  in  the  proposed  rule,  we  apply  the 
final  outfier  adjustment  factors  after 
removing  the  effects  of  the  FY  1995 
outfier  adjustment  factors  on  the 
standeurdized  amounts  and  the  capital 
Federal  rate. 

ji.  Other  Changes  Concerning 
Outliers. 

Table  5  of  section  V  of  this  addendum 
contains  the  DRG  relative  weights, 
geometric  and  arithmetic  mean  lengths 
of  stay,  as  well  as  the  day  outfier 
threshold  for  each  DRG.  When  we 


recalibrate  DRG  weights,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  and  geometric  mean 
length  of  stay.  DRGs  that  do  not  have  at 
least  10  cases  are  considered  to  be  low 
volume  DRGs.  For  the  low  volume 
DRGs,  we  use  the  original  geometric 
mean  lengths  of  stay,  because  no 
arithmetic  mean  length  of  stay  was 
calculated  based  on  the  orimnal  data. 

Table  8a  in  section  V  of  mis 
addendum  contains  the  updated 
Statevdde  avorage  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outfier  pa)rments  for  those  hospitals 
for  which  the  intermediary  is  imable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  Effective  October  1, 
1995,  these  Statewide  average  ratios  will 
replace  the  ratios  published  in  the 
September  1, 1994  final  rule  (59  FR 
45480).  Table  8b  contains  comparable 
Statewide  average  capital  cost-to-charge 
ratios.  These  average  ratios  will  be  used 
to  calculate  cost  outfier  payments  for 
those  hospitals  for  which  ^e 
intermediary  computes  operating  cost- 
to-charge  ratios  lower  than  0.25218  or 
greater  than  1.32569  and  capital  cost-to- 
charge  ratios  lower  than  0.012998  or 
greater  than  0.21483.  This  range 
represents  3.0  standard  deviations  (plus 
or  minus)  from  the  mean  of  the  log 
distribution  of  cast-to-cheuge  ratios  for 
all  hospitals.  The  cost-to-charge  ratios  in 
Tables  8a  and  8b  will  he  applied  to  all 
hospital-specific  cost-to-charge  ratios 
based  on  cost  report  settlements 
occiuring  during  FY  1996. 

Hi.  FY  1994  and  FY  1995  Outlier 
Payments. 

m  the  proposed  rule,  we  estimated 
that  actual  I^  1994  outfier  payments 
were  approximately  3.5  percent  of  total 
DRG  payments  (60  FR  29260).  Our 
estimates  of  actual  outfier  payments  and 
actual  total  DRG  payments  were 
computed  by  simulating  payments  using 
actual  FY  1994  bill  data  available  at  the 
time  of  the  proposed  rule.  Orir  current 
estimate  remains  the  same;  that  is,  we 
estimate  that  actual  FY  1994  outfier 
payments  were  approximately  3.5 
percent  of  actual  total  DRG  payments. 
These  estimates  are  based  on 
simulations  using  the  July  1995  update 
of  the  provider-specific  file  and  the  June 
1995  update  of  the  MedPAR  file. 

In  setting  outfier  policies  for  FY  1994, 
we  began  using  a  cost  inflation  factor 
rather  than  a  charge  inflation  factor  to 
update  billed  charges  for  purposes  of 
estimating  outfier  payments.  This 
refinement  was  made  in  order  to 
improve  our  estimation  methodology. 
We  believe  that  actual  FY  1994  outlier 
payments  as  a  percentage  of  actual  total 
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DRG  payments  may  be  lower  than 
estimate  because  actvial  hospital  costs 
may  be  lower  than  reflected  in  the 
estimation  methodology.  Our  most 
recent  data  on  hospital  costs  show  a 
significant  trend  in  declining  rates  of 
increase.  Thus,  the  cost  inflation  factor 
of  8.3  percent  iised  to  estimate  FY  1994 
outlier  payments  (based  on  the  best 
available  data)  appears  to  have  been 
overstated.  For  FY  1995,  we  used  a  cost 
inflation  factor  of  2.5  percent.  Based  on 
more  recent  data,  we  are  using  a  cost 
inflation  factor  of  0.871  percent  to 
calculate  outlier  payments  for  FY  1996. 
Also,  although  we  estimate  that  FY  1994 
outher  payments  will  approximate  3.5 
percent  of  total  DRG  payments,  we  note 
that  the  estimate  of  the  market  basket 
rate  of  increase  used  to  set  the  FY  1994 
rates  was  4.3  percentage  points,  while 
the  latest  FY  1994  muket  basket  rate  of 
increase  forecast  is  2.5  percent.  Thus, 
the  net  effect  is  that  total  FY  1994 
payments  are  higher  than  they  would 
have  been  if  the  market  basket  rate  of 
increase  and  the  ouUier  percentage  were 
estimated  with  precise  accuracy. 

In  the  propose  rule  (60  FR  29260), 
we  estimated  that  actual  FY  1995  outlier 
payments  would  be  approximately  4.2 
percent  of  actual  FY  1995  total  DRG 
payments.  We  currently  estimate  that 
FY  1995  outlier  payments  will 
approximate  4.0  percent  of  total  DRG 
payment.  This  current  estimate  is  based 
on  simulations  using  the  July  1995 
update  of  the  provider-specific  file  and 
the  June  1995  update  of  the  FY  1994 
MedPAR  file. 

We  believe  that  there  are  two  main 
reasons  why  our  current  estimate  of  FY 
1995  outlier  payments  is  below  5.1 
percent.  First,  in  setting  the  outlier 
thresholds  for  FY  1995,  we  used  2.5 
percent  as  our  cost  inflation  factor  to 
inflate  FY  1993  bills  to  FY  1995  levels. 
Our  current  estimate  of  cost  inflation  is 
0.871  percent.  Thus,  the  rate  of  increase 
in  costs  continues  to  slow.  We  note  that 
this  factor  is  reflected  in  the  estimation 
methodology  used  to  set  thresholds. 
Thus,  the  final  FY  1996  cost  outlier 
threshold  is  lower  than  the  proposed 
cost  outlier  threshold. 

Second,  in  setting  the  outlier 
thresholds  for  FY  1995,  we  used  cost-to- 
charge  ratios  that  had  a  mean  value  of 
0.618.  Our  current  estimate  of  cost-to- 
charge  ratios  for  FY  1995  is  down  to 
0.600.  Thus,  not  only  are  costs  not  rising 
as  fast  as  we  estimated,  but  they  also 
make  up  a  lower  percentage  of  charges 
than  we  estimated  in  setting  FY  1995 
thresholds.  We  are  continuing  to 
explore  better  ways  to  forecast  the 
changes  in  cost  inflation. 

Comment:  We  received  a  number  of 
comments  expressing  concern  that  the 


projected  percentages  of  outher 
payments  for  FYs  1994  and  1995  are 
lower  than  estimated  when  we  set  the 
thresholds.  Some  of  the  commenters 
requested  that  any  difference  between 
ouUier  payments  and  the  amoimt  set 
aside  be  used  to  off^t  the  amount 
required  in  the  next  year.  Other 
commenters  requested  that  we  monitor 
outher  payments  during  a  fiscal  year,  so 
that  we  can  change  the  thresholds  in  the 
middle  of  the  year  in  the  event  that 
projected  outher  payments  are  not 
between  5  and  6  percent  of  total  DRG 
payments. 

Response:  We  responded  to  similar 
comments  in  the  final  rules  for  FY  1993 
(57  FR  39784),  FY  1994  (58  FR  46347), 
and  FY  1995  (59  FR  45404).  In 
accordance  with  section 
1886(d)(5)(A)(iv)  of  the  Act,  we  set  the 
FY  1994  and  FY  1995  outher  thresholds 
so  that  the  estimated  proportion  of 
outher  pa)rments  relative  to  total  DRG 
payments  is  5.1  percent.  We  used  the 
most  recent  Mechcare  discharge  and 
hospital-specific  data  available  to 
estimate  payments.  This  is  necessarily  a 
prospective  process  and  the  resulting 
estimate  may  prove  to  be  inaccurate. 

We  beheve  that  it  would  be 
inappropriate  to  revise  in  midyear  any 
of  the  pa5anent  pohcies  based  on 
estimates.  These  pohcies  include  not 
only  the  outher  thresholds,  but  also 
factors  such  as  the  market  basket  rate  of 
increase  used  to  estabhsh  the  update 
factors,  the  recalibration  of  the  DRG 
weights,  and  the  various  required 
budget  neutrahty  provisions.  We  also 
believe  it  would  be  inappropriate  to 
reduce  the  standardized  amoimts  to 
accoimt  for  outher  cases  in  a  fiscal  year 
by  tm  amount  that  differs  from  the 
estimated  proportion  of  outher 
payments  in  that  fiscal  year.  Section 
1886(d)(3)(B)  of  the  Act  requires  the 
Secretary  to  "reduce  each  of  the 
standardized  amoimts  *  *  *  by  the 
factor  equal  to  the  proportion  of 
payments  under  this  subsection  (as 
estimated  by  the  Secretary)  based  on 
DRG  prospective  payment  amounts 
which  are  additional  payments 
described  in  paragraph  (5)(A)  (relating 
to  outlier  payments).”  (Emphasis 
added.)  Thus,  if  we  estimate  that  outher 
payments  will  be  5.1  percent  of  total 
DRG  payments  in  an  upcoming  fiscal 
year,  we  must  reduce  the  standardized 
amounts  by  an  “equal”  percentage,  not 
by  some  lower  or  higher  percentage. 

We  believe  the  more  appropriate 
action  is  to  continue  to  examine  the 
outher  pohcy  and  try  to  refine  the 
methodology  for  setting  outlier 
thresholds.  To  that  end,  as  we  did  in  FY 
1995,  we  have  attempted  to  improve  our 
outlier  projections  in  FY  1996, 


NormaUy,  we  would  use  the  average 
increase  in  cost  per  case  between  PPS- 
Vm  and  PPS-X  as  the  cost  inflation 
factor  in  setting  the  FY  1996  outher 
thresholds.  However,  as  noted  above, 
after  reviewing  the  preliminary  data  for 
2700  hospitals  from  PPS-XI,  we  foimd 
the  cost  per  case  increase  of  PPS-XI 
data  to  be  much  closer  to  the  PPS-X 
data  than  the  PPS-VIII  data,  indicating 
a  continued  downward  trend  in  the  rate 
of  increase  in  hospital  costs.  Thus,  for 
FY  1996,  we  have  decided  to  use  solely 
the  PPS-X  cost  per  case  increase  of 
0.871  percent. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

The  adjusted  standardized  amoimts 
are  divided  into  labor  and  nonlabor 
portions.  Tables  la,  lb,  and  Ic,  as  set 
forth  in  this  addendum,  contain  the 
labor-related  and  nonlabor-related 
shares  used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico.  This  section  addresses 
two  types  of  adjustments  to  the 
standardized  amounts  that  are  made  in 
determining  the  prospective  payment 
rates  as  described  in  this  addendum. 

1.  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  multiplying  the 
labor-related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble  to  this  final  rule,  we 
discuss  certain  revisions  we  are  making 
to  the  wage  index.  This  index  is  set 
forth  in  Tables  4a  through  4e  of  this 
addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  imique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
are  taken  into  accoimt  in  the  adjustment 
for  area  wages  described  above.  For  FY 
1996,  we  are  adjusting  the  payments  for 
hospitals  in  Alaska  and  Hawaii  by 
multiplying  the  nonlabor  portion  of  the 
standeirdized  amounts  by  the 
appropriate  adjustment  factor  contained 
in  the  table  below. 
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Table  of  Cost-of^Living  Adjust¬ 
ment  Factors,  Auska  and  Hawaii 


Hospitals 

Alaska — ^All  areas . 

1.25 

Hawaii: 

County  of  Honolulu . 

1.225 

County  of  Hawaii . 

1.15 

County  of  Kauai . 

1.20 

County  of  Maui . 

1.225 

County  of  Kalawao . 

1.225 

(The  above  factors  are  based  on  data 
obtained  from  the  U.S.  Office  of 
Personnel  Management.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  II  of  the 
preamble  to  this  final  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  assigning  them  into 
DRGs,  and  have  calculated  relative 
weights  for  each  DRG  that  reflect  the 
resource  utilization  of  cases  in  each 
DRG  relative  to  Medicare  cases  in  other 
DRGs. 

Table  5  of  section  V  of  this  addendum 
contains  the  relative  weights  that  we 
will  use  for  discharges  occurring  in  FY 
1996.  These  factors  have  been 
recalibrated  as  explained  in  section  II.C 
of  the  preamble  to  this  final  rule. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1996 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1996 

Prospective  payment  rate  for  all 
hospitals  located  outside  Puerto 
Rico  except  sole  community 
hospitals  =  Federal  rate. 

Prospective  payment  rate  for  sole 

community  hospitals  =  Whichever 
of  the  following  rates  yields  the 
greatest  aggregate  payment:  100 
percent  of  the  Federal  rate,  100 
percent  of  the  updated  FY  1982 
hospital-specific  rate,  or  100 
percent  of  the  updated  FY  1987 
hospital-specific  rate. 

Prospective  payment  rate  for  Puerto 
Rico  =  75  percent  of  the  Puerto  Rico 
rate  +  25  percent  of  a  discharge- 
weighted  average  of  the  national 
large  urban  standardized  amount 
and  the  national  other  standardized 
amount. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1, 1995  and  before  October  1, 
1996,  except  for  sole  community 
hospitals  and  hospitals  in  Puerto  Rico,  - 
the  hospital’s  payment  is  based 
exclusively  on  the  Federal  rate.  Section 
1866(d)(l)(A)(iii)  of  the  Act  provides 
that  the  Federal  rate  is  comprised  of  100 
percent  of  the  Federal  national  rate 


except  for  those  hospitals  in  census 
regions  that  have  a  regional  rate  that  is 
higher  than  the  national  rate.  The 
Federal  rate  for  hospitals  located  in 
census  regions  that  have  a  regional  rate 
that  is  hi^er  than  the  national  rate 
equals  85  percent  of  the  Federal 
national  rate  plus  15  percent  of  the 
Federal  regional  rate.  Based  on  the  final 
rates,  for  discharges  occmring  on  or 
after  October  1, 1995,  hospitals  in 
regions  I,  IV,  and  VI  are  affected  by  the 
regional  floor. 

The  Federal  rates  are  determined  as 
follows; 

Step  1 — Select  the  appropriate 
national  adjusted  standardized  amoimt 
considering  the  type  of  hospital  and 
designation  of  the  hospital  as  large 
urban  or  other  (see  Tables  la  and  lb, 
section  V  of  this  addendiun). 

Step  2 — ^Multiply  the  labor-related 
portion  of  the  standardized  amoimt  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a,  4b,  and  4c, 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — Add  the  amount  fi-om  Step  2 
and  the  nonlabor-related  portion  of  Ae 
standardized  amount  (adjusted  if 
appropriate  under  Step  3). 

Step  5 — ^Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DRG 
(see  Table  5,  section  V  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Commimity  Hospitals) 

Sections  1886(d)(5)(D)(i)  and  (b)(3)(C) 
of  the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1, 1983  interim 
final  rule  (48  FR  39772);  the  April  20, 
1990  final  rule  with  comment  (55  FR 
15150);  and  the  September  4, 1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  1 996. 


We  are  increasing  the  hospital- 
specific  rates  by  1.5  percent  (the 
hospital  market  basket  percentage 
increase  minus  2.0  percentage  points) 
for  sole  community  hospitals  located  in 
all  areas  in  FY  1996.  Section 
1886(h)(3)(C)(ii)  of  the  Act  provides  that 
the  update  factor  applicable  to  the 
hospital-specific  rates  for  sole 
commimity  hospitals  equals  the  update 
factor  provided  imder  section 
1886(b)(3)(B)(ii)  of  the  Act,  which,  for 
FY  1996,  is  the  market  basket  rate  of 
increase  minus  2.0  percentage  points. 

b.  Calculation  of  Hospital-Specific 
Rate. 

For  sole  community  hospitals,  the 
applicable  FY  1996  hospital-specific 
rate  will  be  calculated  by  multiplying  a 
hospital’s  hospital-specific  rate  for  the 
preceding  fiscal  year  by  the  applicable 
update  factor  (1.5  percent),  which  is  the 
same  as  the  update  for  all  prospective 
payment  hospitals.  In  addition,  the 
hospital-specific  rate  will  be  adjusted  by 
the  budget  neutrality  adjustment  factor 
(that  is,  0.999306)  as  discussed  in 
section  II.A.4.a  of  this  addendum.  This 
resulting  rate  will  be  used  in 
determining  under  which  rate  a  sole 
commimity  hospital  is  paid  for  its 
discharges  beginning  on  or  after  October 
1, 1995,  based  on  the  formula  set  forth 
above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1, 1995  and  Before 
October  1, 1996 

a.  Puerto  Rico  Rate. 

The  Puerto  Rico  prospective  payment 
rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban  or  other 
designation  of  the  hospital  (see  Table 
Ic,  section  V  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  V  of  the  addendum). 

Step  3 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  Ae 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3 
■  by  75  percent. 

Step  5 — Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

b.  National  Rate. 

The  national  prospective  payment 
rate  is  determined  as  follows: 

Step  1 — Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic, 
section  V  of  the  addendum)  by  the 
appropriate  wage  index. 
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Step  2 — ^Add  the  amoiint  from  Step  1 
and  the  nonlabor-related  portion  of  Uie 
national  average  standardized  amoimt. 

Step  3 — ^Multiply  the  result  in  Step  2 
by  25  percent. 

Step  4 — ^Multiply  the  amount  from 
Step  3  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  ^co. 

III.  Changes  to  Payment  Rates  for 
Inpatient  Capital-Related  Costs  for  FY 
1996 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
was  implemented  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991.  Effective  with  that  cost  reporting 
period  and  diuing  a  10-year  transition 
period  extending  through  FY  2001, 
hospital  inpatient  capital-related  costs 
are  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  proportion  of  the  hospital’s 
historical  costs  for  capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§  412.308  through 
412.352.  Below  we  discuss  the  factors 
that  we  used  to  determine  the  Federal 
rate  and  the  hospital-specific  rates  for 
FY  1996.  The  rates  will  be  effective  for 
discharges  occurring  on  or  after  October 
1, 1995. 

For  FY  1992,  we  computed  the 
standard  Federal  payment  rate  for 
capital-related  costs  imder  the 
prospective  payment  system  by 
updating  the  FY  1989  Medicare 
inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in 
Medicare  inpatient  capital  costs  per 
case.  Each  year  after  FY  1992  we  update 
the  standard  Federal  rate,  as  provided  in 
§  412.308(c)(1),  to  account  for  capital 
input  price  increases  emd  other  factors. 
Also,  §  412.308(c)(2)  provides  that  the 
Federal  rate  is  adjusted  annually  by  a 
factor  equal  to  the  estimated  additional 
payments  imder  the  Federal  rate  for 
outUer  cases,  determined  as  a 
proportion  of  total  capital  payments 
under  the  Federal  rate.  Section 
412.308(c)(3)  further  requires  that  the 
Federal  rate  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
additional  payments  made  for 
exceptions  under  §412.348,  and 
§  412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  in  the  geographic  adjustment 


factor  are  budget  neutral.  For  FY  1992 
through  FY  1995,  §412.352  required 
that  the  Federal  rate  also  be  adjusted  by 
a  budget  neutrality  factor  so  that 
estimated  aggregate  payments  for 
inpatient  hospital  capital  costs  will 
equal  90  percent  of  the  estimated 
payments  that  would  have  been  made 
for  capital-related  costs  on  a  reasonable 
cost  basis  during  the  fiscal  year.  As 
discussed  below,  that  provision  has  now 
expired. 

The  hospital-specific  rate  for  each 
hospital  was  calculated  by  dividing  the 
hospital’s  Medicare  inpatient  capital- 
related  costs  for  a  specified  base  year  by 
its  Medicare  discharges  (adjusted  for 
transfers),  and  dividing  the  result  by  the 
hospital’s  case  mix  index  (also  adjusted 
for  transfers).  The  resulting  case-mix 
adjusted  average  cost  per  discharge  was 
then  updated  to  FY  1992  based  on  the 
national  average  increase  in  Medicare’s 
inpatient  capital  cost  per  discharge  and 
adjusted  by  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor  to  yield  the 
FY  1992  hospital-specific  rate.  The 
hospital-specific  rate  is  updated  each 
year  after  FY  1992  for  inflation  and  for 
changes  in  the  exceptions  payment 
adjustment  factor.  For  FY  1992  through 
FY  1995,  the  hospital-specific  rate  was 
also  adjusted  by  a  budget  neutrality 
adjustment  factor. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factors  and  the 
exceptions  payment  adjustment  factor, 
we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  costs, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time.  With  the  expiration  of  the 
budget  neutrality  provision,  the  model 
is  still  used  to  estimate  the  exceptions 
payment  adjustment  and  other  factors. 
The  model  and  its  application  are 
described  more  fully  in  Appendix  B. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act,  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  under  a 
special  payment  formula.  These 
hospitals  are  paid  a  blended  rate  that  is 
comprised  of  75  percent  of  the 
applicable  standardized  amoimt  specific 
to  Puerto  Rico  hospitals  and  25  percent 
of  the  applicable  national  average 
standardized  amoimt.  Section  412.374 
provides  for  the  use  of  this  blended 
payment  system  for  payments  to  Puerto 
Rico  hospitals  under  the  prospective 
payment  system  for  inpatient  capital- 
related  costs.  Accordingly,  for  capital- 
related  costs  we  compute  a  separate 
payment  rate  specific  to  Puerto  Rico 
hospitals  using  the  same  methodology 
used  to  compute  the  national  Federal 


rate  for  capital.  Hospitals  in  Puerto  Rico 
are  paid  based  on  75  percent  of  the 
Puerto  Rico  rate  and  25  percent  of  the 
Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1995,  the  Federal  rate  was 
$376.83.  In  the  proposed  rule,  we  stated 
that  the  proposed  FY  1996  Federal  rate 
was  $457.11.  In  this  final  rule,  we  are 
establishing  an  FY  1996  Federal  rate  of 
$461.96. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  FY  1996  Federal  rate.  In 
particular,  we  explain  why  the  FY  1996 
Federal  rate  has  increased  22.59  percent 
compared  to  the  FY  1995  Federal  rate. 
We  also  explain  that  aggregate  payments 
for  capital  in  FY  1996  are  estimated  to 
increase  by  20.56  percent. 

The  major  factor  contributing  to  the 
increase  in  the  FY  1996  rate  in 
comparison  to  FY  1995  is  the  expiration 
of  the  budget  neutrality  requirement. 
Section  412.352  required  that  estimated 
payments  each  year  from  FY  1992 
through  FY  1995  for  capital  costs  equal 
90  percent  of  the  amount  that  would 
have  been  payable  that  year  on  a 
reasonable  cost  basis.  Accordingly,  each 
year  from  FY  1992  through  FY  1995,  we 
applied  an  adjustment  to  the  Federal 
rate  and  the  hospital-specific  rate  so  that 
estimated  capital  prospective  payments 
would  equal  90  percent  of  estimated 
Medicare  hospital  inpatient  capital- 
related  costs. 

Based  on  the  most  recent  data,  we 
now  estimate  that  capital  payments 
equalled  95.77  percent  of  reasonable 
costs  in  FY  1992,  90.99  percent  of 
reasonable  costs  in  FY  1993,  90.43 
percent  of  reasonable  costs  in  FY  1994, 
and  90.58  percent  of  reasonable  costs  in 
FY  1995.  Thus,  the  data  indicate  that 
the  budget  neutrality  adjustment  for  FY 
1992  was  not  sufficient  to  meet  the  90- 
percent  target  and,  consequently,  the 
Federal  rate  for  FY  1992  was  higher 
than  it  should  have  been.  For  FY  1993, 
FY  1994  and  FY  1995,  however,  our 
estimates  are  that  payments  exceeded 
the  budget  neutrality  target  by  less  than 
one  percentage  point.  We  do  not 
retroactively  adjust  the  budget 
neutrality  factor  and  the  Federal  rate  for 
previous  years  to  account  for  revised 
estimates.  For  FY  1996,  we  estimate  that 
pa3mients  will  exceed  costs  by  3.97 
percent  as  a  result  of  the  expiration  of 
the  budget  neutrality  provision. 

As  we  explain  in  section  III.A.8 
below,  the  predominant  factor  in  the 
22.59  percent  increase  in  the  Federal 
rate,  as  well  as  the  20.56  percent 
increase  in  payments,  is  the  expiration 
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of  the  budget  neutrality  provision.  For 
FY  1995,  the  budget  neutrality 
adjustment  was  0.8432,  a  15.68  percent 
reduction  to  the  rates.  The  expiration  of 
that  provision  alone  accoimts  for  an 
18.6  percent  increase  (1.00/.8432  = 

1.186,  or  18.6  percent)  in  the  rate.  The 
FY  1996  update  factor  and  changes  in 
the  outlier  and  exceptions  factors  also  • 
contribute  to  the  increase  in  the  rate. 

The  factors  contributing  to  the  increase 
in  the  rate  were  partially  offset  by  a 
special  adjustment  to  the  rate  to  account 
for  the  effects  of  the  new  transfer  policy, 
and  by  the  effect  of  the  DRG/GAF 
reduction  factor. 

Total  payments  to  hospitals  under  the 
prospective  payment  system  are 
relatively  insensitive  even  to  changes  of 
such  magnitude  in  the  capital  Federal 
rate.  Since  capital  payments  constitute 
about  10  percent  of  hospital  payments, 
a  1  percent  change  in  the  capital  Federal 
rate  yields  only  about  0.1  percent 
change  in  actual  payments  to  hospitals. 
Therefore,  the  large  increase  in  the  FY 
1996  Federal  rate  can  be  expected  to 
increase  total  payments  to  hospitals 
imder  the  prospective  payment  system 
by  only  about  2.06  percent. 

1.  Special  Federal  Rate  Adjustment  for 
the  Effects  of  the  New  Transfer  Pa)mtient 
Policy 

Section  412.312(d)  provides  that 
payment  under  the  capital  prospective 
payment  system  for  transfer  cases  is 
made  imder  the  same  rules  governing 
transfer  payments  under  the  operating 
prospective  payment  system.  Transfer 
cases  under  the  prospective  payment 
system  for  capital-related  costs  have 
b^n  paid  on  a  per  diem  basis,  using  the 
full  prospective  payment  amount  for  the 
DRG  (both  Federal  rate  and  hospital- 
specific  rate,  if  appropriate)  divided  by 
the  geometric  mean  length  of  stay  for 
the  DRG,  but  not  to  exceed  the  full 
prospective  payment.  Section  IV.A  of 
the  preamble  describes  the 
implementation  of  a  graduated  per  diem 
payment  methodology  for  transfer  cases. 
Beginning  in  FY  1996,  we  will  pay 
double  the  per  diem  amount  for  the  first 
day  and  the  per  diem  amount  for 
subsequent  days,  up  to  the  full 
prospective  pa)anent  amoimt.  Section 
109  of  the  Social  Security  Amendments 
of  1994  (Public  Law  103-432) 
authorizes  the  Secretary  to  make 
adjustments  to  the  operating  prospective 
payment  system  rates  so  that 
adjustments  to  the  payment  policy  for 
transfer  cases  do  not  affect  aggregate 
payments.  Section  II  of  the  addendum 
describes  the  methodology  for  making 
the  adjustment  to  the  operating  rates. 

In  order  to  maintain  consistency  with 
the  prospective  payment  system  for 


operating  costs,  we  believe  that  a 
parallel  adjustment  to  the  Federal 
capital  rate  and  the  hospital-specific 
capital  rates  is  warranted.  In  this  way, 
revision  of  the  payment  policy  for 
transfer  cases  will  not  affect  aggregate 
payments  under  the  prospective 
payment  system  for  capital-related 
costs.  We  describe  the  methodology  for 
making  this  adjustment  in  Appendix  B 
of  this  final  rule.  Following  Aat 
methodology,  we  have  determined  that 
a  special  adjustment  of  .9972  (  —  0.28 
percent)  to  the  standard  Federal  rate  and 
the  hospital-specific  rates  is  required. 

2.  Standard  Federal  Rate  Update 

Section  412.308(c)(l)(ii)  provides  that, 
effective  FY  1996,  the  standard  Federal 
rate  is  updated  on  the  basis  of  an 
analytical  firamework  that  takes  into 
account  changes  in  a  capital  input  price 
index  and  other  factors.  We  discuss  the 
analytical  fi-amework  and  the  derivation 
of  the  final  FY  1996  update  factor  under 
that  framework  in  section  V.A  of  the 
preamble  to  this  final  rule.  The  final 
update  factor  for  FY  1996  is  1.2  pejcent. 

3.  Outlier  Payment  Adjustment  Factor 

Section  412.312(c)  establishes  a 
unified  outlier  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs.  A  single  set  of 
thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments. 
Outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is  used 
to  calculate  the  hospital’s  inpatient 
capital-related  payments  (for  example, 
50  percent  for  cost  reporting  periods 
beginning  in  FY  1996  for  hospitals  paid 
under  the  fully  prospective 
methodology).  Section  412.308(c)(2) 
provides  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments 
under  the  Federal  rate  for  outlier  cases, 
determined  as  a  proportion  of  inpatient 
capital-related  payments  under  the 
Federal  rate.  The  outlier  thresholds  are 
set  so  that  estimated  outlier  payments 
are  5.1  percent  of  estimated  total  DRG 
payments.  The  inpatient  capital-related 
outlier  reduction  factor  is  then  set 
according  to  the  estimated  inpatient 
capital-related  outlier  payments  that 
would  be  made  if  all  hospitals  were 
paid  according  to  100  percent  of  the 
Federal  rate.  For  purposes  of  calculating 
the  outlier  thresholds  and  the  outlier 
reduction  factor,  we  model  all  hospitals 
as  if  paid  100  percent  of  the  Federal  rate 
because,  as  explained  above,  outlier 
payments  are  made  only  on  the  portion 
of  the  Federal  rate  that  is  included  in 


the  hospital’s  inpatient  capital-related 
payments. 

in  the  September  1, 1994  final  rule, 
we  estimated  that  outlier  payments  for 
capital  in  FY  1995  would  equal  5.86 
percent  of  inpatient  capital-related 
payments  based  on  the  Federal  rate. 
Accordingly,  we  applied  an  outlier 
adjustment  factor  of  0.9414  to  the 
Federal  rate.  Based  on  the  thresholds  as 
set  forth  in  section  II.A.4.d  of  the 
addendum,  we  estimate  that  outlier 
payments  will  equal  4.64  percent  of 
inpatient  capital-related  payments  based 
on  the  Federal  rate  in  FY  1996.  We  are, 
therefore,  applying  an  outlier 
adjustment  factor  of  0.9536  to  the 
Federal  rate.  'Thus,  estimated  capital 
ouUier  payments  for  FY  1996  represent 
a  lower  percentage  of  total  capital 
payments  than  in  FY  1995. 

The  outher  reduction  factors  are  not 
built  permanently  into  the  rates;  that  is, 
they  are  not  applied  cumulatively  in 
determining  the  Federal  rale.  Therefore, 
the  net  change  in  the  outlier  adjustment 
to  the  Federal  rate  for  FY  1996  is  1.0129 
(.9536/.9414).  TTius,  the  outlier 
adjustment  increases  the  FY  1996 
Federal  rate  by  1.29  percent  (1.0129-1) 
compared  with  the  I^  1995  outlier 
adjustment. 

4.  Budget  Neutrality  Adjustment  Factor 
for  Changes  in  DRG  Classifications  emd 
Weights  and  the  Geographic  Adjustment 
Factor 

Section  412.308(c)(4)(ii)  requires  that 
the  Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  for  the 
fiscal  year  based  on  the  Federal  rate 
after  any  changes  resulting  from  the 
annual  DRG  reclassification  and 
recalibration  and  changes  in  the 
geographic  adjustment  factor  equal 
estimated  aggregate  payments  that 
would  have  been  made  on  the  basis  of 
the  Federal  rate  without  such  changes. 
We  use  the  actuarial  model  described  in 
Appendix  B  to  estimate  the  aggregate 
payments  that  would  have  b^n  made 
on  the  basis  of  the  Federal  rate  without 
changes  in  the  DRG  classifications  and 
weights  and  in  the  geographic 
adjustment  factor.  We  also  use  the 
model  to  estimate  aggregate  payments 
that  would  be  made  on  the  basis  of  the 
Federal  rate  as  a  result  of  those  changes. 
We  then  use  these  figiues  to  compute 
the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG 
wei^ts  and  in  the  geographic 
adjustment  factor. 

For  FY  1995,  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  0.9998. 
In  the  proposed  rule  for  FY  1996,  we 
proposed  a  GAF/DRG  budget  neutrality 
f^actor  of  0.9993.  In  this  final  rule,  based 
on  calculations  using  updated  data,  we 
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are  applying  a  factor  of  0.9994  to  meet 
this  requirement.  The  GAF/DRG  budget 
neutrality  factors  are  built  permanently 
into  the  rates;  that  is,  they  are  applied 
ciunulatively  in  determining  the  Federal 
rate.  This  follows  from  the  requirement 
that  estimated  aggregate  payments  each 
year  be  no  more  than  they  would  have 
been  in  the  absence  of  the  annual  DRG 
reclassification  and  recalibration  and 
changes  in  the  geographic  adjustment 
factor.  The  incremental  change  in  the 
adjustment  from  FY  1995  to  FY  1996  is 
0.9994.  The  cumulative  change  in  the 
rate  due  to  this  adjustment  is  1.0025 
(the  product  of  the  incremental  factors 
for  FY  1993,  FY  1994,  FY  1995,  and  FY 
1996:  .9980  x  1,0053  X  .9998  X  .9994  = 
1.0025). 

This  factor  accotmts  for  DRG 
reclassifications  and  recalibration  and 
for  changes  in  the  geographic 
adjustment  factor.  It  also  incorporates 
the  effects  on  the  geographic  adjustment 
factor  of  FY  1996  geographic 
reclassification  decisions  made  by  the 
MGCRB  compared  to  FY  1995  decisions. 
However,  it  does  not  accoimt  for 
changes  in  payments  due  to  changes  in 
the  disproportionate  share  and  indirect 
medical  education  adjustment  factors  or 
in  the  large  urban  add-on. 

5.  Exceptions  Pa3mient  Adjustment 
Factor 

Section  412.308(c)(3)  requires  that  the 
standard  Federal  rate  for  inpatient 
capital-related  costs  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
additional  payments  for  exceptions 
imder  §  412.348  determined  as  a 
proportion  of  total  payments  imder  the 
hospital-specific  rate  and  Federal  rate. 
We  use  the  model  originally  developed 
for  determining  the  budget  neutrality 
adjustment  factor  to  estimate  payments 
imder  the  exceptions  payment  process 
and  to  determine  the  exceptions 
payment  adjustment  factor.  We  describe 
that  model  in  Appendix  B  to  this  final 
rule. 

For  FY  1995,  we  estimated  that 
exceptions  payments  would  equal  2.66 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  appUed  an 
exceptions  reduction  factor  of  0.9734 
(1-.0266)  in  determining  the  Federal 
rate.  For  FY  1996,  we  estimated  in  the 
June  2, 1995,  proposed  rule  that 
exceptions  payments  would  equal  1.60 
percent  of  aggregate  pajrments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  proposed  to 
apply  an  exceptions  reduction  factor  of 
0.9840  (1-0.0160)  to  determine  the  FY 


1996  Federal  rate.  For  this  final  rule,  we 
estimate  that  exceptions  payments  for 
FY  1996  will  equed  1.51  percent  of 
aggregate  payments  based  on  the 
Federal  rate  md  the  hospital-specific 
rate.  We  are,  therefore,  applying  an 
exceptions  payment  reduction  factor  of 
0.9849  to  the  Federal  rate  for  FY  1996. 

The  final  exceptions  reduction  factor 
for  FY  1996  is  thus  1.18  percent  higher 
than  the  factor  for  FV'  1995,  and  0.09 
percent  higher  than  the  factor  in  the  FY 
1996  proposed  rule.  The  reduced  level 
of  estimated  exceptions  payments  for 
FY  1996  compared  to  FY  1995  is  a  result 
of  the  significant  increases  in  the  capital 
rates  and  in  aggregate  capital  payments. 

The  exceptions  reduction  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  eure  not  applied 
cumulatively  in  determining  the  Federal 
rate.  Therefore,  the  net  adjustment  to 
the  FY  1996  Federal  rate  is  .9849/.9734, 
or  1.0118. 

6.  Expiration  of  Budget  Neutrality 
Provision 

For  FY  1992  through  FY  1995, 

§  412.852  required  that  the  Federal  rate 
also  be  adjusted  by  a  budget  neutrality 
factor  so  that  estimated  aggregate 
pa)unents  for  inpatient  hospital  capital 
costs  would  equal  90  percent  of  the 
estimated  payments  that  would  have 
been  made  for  capital-related  costs  on  a 
reasonable  cost  basis  during  the  fiscal 
year.  That  provision  has  now  expired. 
The  expiration  of  the  budget  neutrality 
provision  is  the  predomineuit  factor  in 
the  22.59  percent  increase  in  the  Federal 
rate,  as  well  as  the  20.56  percent 
increase  in  payments. 

For  FY  1995,  the  budget  neutrality 
adjustment  was  0.8432,  a  15.68  percent 
reduction  to  the  rates.  The  budget 
neutrality  factors  were  not  built 
permanently  into  the  rates;  that  is,  the 
factors  were  not  applied  ciunulatively  in 
determining  the  Federal  rate.  With  the 
expiration  of  the  budget  neutrality 
provision,  the  net  adjustment  to  the  rate 
is  thus  1.186  (1.00/.8432=1.186),  or  18.6 
percent.  The  expiration  of  the  provision, 
therefore,  accounts  for  an  18.6  percent 
increase  in  the  rate. 

7.  Standard  Capital  Federal  Rate  for  FY 
1996 

For  FY  1995,  the  capital  Federal  rate 
was  $376.83.  With  the  changes  we 
proposed  to  the  factors  used  to  establish 
the  Federal  rate,  we  proposed  that  the 
FY  1996  Federal  rate  would  be  $457.11. 
In  this  final  rule,  we  are  establishing  an 
FY  1996  Federal  rate  of  $461.96.  The 
final  Federal  rate  for  FY  1996  was 
calculated  as  follows: 


•  The  FY  1996  special  adjustment  to 
the  standard  Federal  rate  to  account  for 
the  change  in  transfer  payment  policy  is 
0.9972. 

•  The  FY  1996  update  factor  is 

1.0120. 

•  The  FY  1996  outlier  adjustment 
factor  is  0.9536. 

•  The  FY  1996  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  for 
changes  in  the  DRG  relative  weights  emd 
in  the  geographic  adjustment  factor  is 
0.9994. 

•  The  FY  1996  exceptions  payments 
adjustment  factor  is  0.9849. 

•  The  expiration  of  the  budget 
neutrality  provision  requires  that  the  FY 
1995  budget  neutrality  adjustment  be 
removed  from  the  rate  without  further 
incremental  adjustment. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix,  wages,  cost  of  living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we  are 
making  no  additional  adjustments  in  the 
standard  Federal  rate  for  these  factors 
other  than  the  budget  neutrality  factor 
for  changes  in  the  DRG  relative  weights 
and  the  geographic  adjustment  factor. 

We  are  providing  a  chart  that  shows 
how  each  of  the  factors  and  adjustments 
for  FY  1996  affected  the  computation  of 
the  final  FY  1996  Federal  rate  in 
comparison  to  the  FY  1995  Federal  rate. 
The  special  adjustment  to  account  for 
the  effects  of  changes  in  transfer 
payment  policy  has  the  effect  of 
reducing  the  rate  by  0.28  percent.  The 
final  FY  1996  update  factor  has  the 
effect  of  increasing  the  Federal  rate  1.20 
percent  compared  to  the  rate  in  FY 
1995,  while  the  final  geographic  and 
DRG  budget  neutrality  factor  has  the 
effect  of  decreasing  the  Federal  rate  by 
0.06  percent.  The  final  FY  1996  outlier 
adjustment  factor  has  the  effect  of 
increasing  the  Federal  rate  by  1.29 
percent  compared  to  FY  1995.  The  final 
FY  1996  exceptions  reduction  factor  has 
the  effect  of  increasing  the  Federal  rate 
by  1.18  percent  compared  to  the 
exceptions  reduction  for  FY  1995. 
Finally,  the  expiration  of  the  budget 
neutrality  provision  has  the  effect  of 
increasing  the  final  FY  1996  rate  by 
18.60  percent  compared  to  the  effect  of 
the  budget  neutrality  reduction  in  FY 
1995.  The  combined  effect  of  all  the 
changes  is  to  increase  the  Federal  rate 
by  22.59  percent  compared  to  the 
Federal  rate  for  FY  1995. 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45861 


Comparison  of  Factors  and  Adjustments:  FY  1995  Federal  Rate  and  FY  1996  Federal  Rate 


Change 

Percent 

change 

Transfer  adjustment: 

FY  1995  . . . 

N/A 

FY  1996  . 

0.9972 

0.9972 

-0.28 

Update  factor’: 

FY  1995  . . . 

1.0344 

FY  1996  . . . 

1.0120 

1.0120 

150 

GAF/DRG  adjustment  factor:  ’ 

FY  1995  . 

0.9998 

FY  1996  . . . . 

0.9994 

0.9994 

Outlier  adjustment  factor:^ 

FY  1995  . 

0.9414 

FY  1996  . 

0.9536 

1.0129 

1.29 

Exceptions  adjustment  factor:  ^ 

FY  1995  . ' . 

0.9734 

FY  1996  . 

0.9849 

1.0118 

1.18 

Budget  neutrality  adjustment  factor  ^ 

FY  1995  . 

0.8432 

FY  1996  . 

1.0000 

1.1860 

18.60 

Federal  Rate: 

FY  . . . . . 

$376.83 

$461.96 

FY  1996  . 

1.2259 

22.59 

'  The  update  factor  and  the  GAF/DRG  txjdget  neutrality  factors  are  built  permanently  into  the  rates.  Thus,  for  example,  the  incremental  change 
from  FY  1995  to  FY  1996  resulting  from  the  application  of  the  0.9994  GAF/DRG  budget  neutrality  factor  for  FY  1996  is  0.9994. 

^The  outlier  reduction  factor  and  the  exceptions  reduction  factor  are  not  built  permanently  into  the  rates;  that  is,  these  factors  are  not  applied 
cumulatively  in  determining  the  rates.  Thus,  for  example,  the  net  change  resulting  from  the  application  of  the  FY  1996  exceptions  reduction  factor 
is  0.9849/0.9734,  or  1.0118.  The  result  of  the  expiration  of  budget  neutrality  is  that  the  FY  1^5  budget  neutrality  factor  is  removed  from  the  rate 
without  further  incremental  adjustment  (i.e.,  the  ^  1996  adjustment  of  .8432  is  divided  out  of  the  rate  without  further  adjustment,  for  a  net  ad¬ 
justment  of  1.0000/.8432,  or  1.1860). 


We  are  also  providing  a  ch€ut  that 
shows  how  the  final  FY  1996  Federal 
rate  differs  from  the  proposed  FY  1996 
Federal  rate. 

This  chart  shows  that  the  major  factor 
in  the  1.06  percent  increase  in  the  rate 
since  the  proposed  rule  is  the  1.15 
percent  increase  due  to  our  decision  not 


to  implement  the  proposed  tax 
adjustment  factor  at  this  time.  We 
discuss  our  reasons  for  this  decision  in 
section  V.B.  of  the  preamble.  As  the 
chart  shows,  the  effect  of  this  change, 
when  compared  to  the  proposed  FY 
1996  Federal  rate,  is  to  increase  the  rate 
by  1.15  percent.  In  addition,  there  have 


been  small  changes  in  the  outlier  and 
exceptions  factors  that  contribute  to  the 
small  increase  in  the  rate.  As  the  chart 
also  shows,  the  effect  of  these  changes 
was  partially  offset  by  a  decrease  in  the 
final  update  factor  compared  to  the 
update  factor  in  the  proposed  rule. 


Comparison  of  Factors  and  Adjustments:  Proposed  FY  1996  Federal  Rate  and  Final  FY  1996  Federal  Rate 


Update  factor: 

Proposed  FY  1996  . 

Final  FY  1996  . 

Transfer  adjustment: 

Proposed  FY  1996  . 

Final  FY  1996  . 

Tax  adjustment: 

’  Proposed  FY  1996  . 

Final  FY  1996  . 

Outlier  reduction  factor: 

Proposed  FY  1996  . 

Final  FY  1996  . 

GAF/DRG  reduction  factor: 

Proposed  FY  1996  . 

Final  FY  1996  . 

Exceptions  reduction  factor: 

Proposed  FY  1996  . 

Final  FY  1996  . 

Budget  neutrality  adjustment  factor: 

Proposed  FY  1996  . 

Final  FY  1996  . 

Federal  rate: 

Proposed  FY  1996  . . 

Final  FY  1996  . 


Net  adjust¬ 
ment 


1.0150  . 

1.0120  0.9970 

n  QQ79 

-0.30 

0.9972  1.0000 

0.9886  . 

0.00 

1.0000  1.0115 

n  . 

1.15 

0.9536  1.0010 

0.9993  . 

0.10 

0.9994  1.0001 

0.9840  . 

0.01 

0.9849  1.0009 

1.0000  . 

0.09 

1.0000  1.0000 

.$4.S7  11  . 

0.00 

$461.96  1.0106 

1.06 

Percent 

change 
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8.  Special  Rate  for  Puerto  Rico  Hospitals 

For  FY  1995,  the  special  rate  for 
Puerto  Rico  hospitals  was  $289.87.  With 
the  changes  we  proposed  making  to  the 
factors  used  to  determine  the  rate,  the 
proposed  FY  1996  special  rate  for 
Puerto  Rico  was  $351.61.  In  this  final 
rule,  the  FY  1996  capital  rate  for  Puerto 
Rico  is  $355.35. 

B.  Determination  of  Hospital-Specific 
Rate  Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1996  be  determined  by  adjusting 
the  FY  1995  hospital-specific  rate  by  the 
following  factors: 

1.  Special  Adjustment  for  the  Effects  of 
the  New  Transfer  Policy 

Section  412.312(d)  of  the  regulations 
provides  that  payment  imder  the  capital 
prospective  payment  system  for  transfer 
cases  is  made  imder  the  same  rules 
governing  transfer  payments  under  the 
operating  prospective  payment  system. 
Transfer  cases  under  the  prosptective 
payment  system  for  capital-related  costs 
have  been  paid  on  a  per  diem  basis, 
using  the  full  prospective  payment 
amount  for  the  DRG  (both  Federal  rate 
and  hospital-specific  rate,  if 
appropriate)  divided  by  the  geometric 
mean  length  of  stay  for  the  DRG,  but  not 
to  exceed  the  full  prospective  payment. 
Section  IV.  A  of  the  preamble  to  this 
final  rule  describes  our  adoption  of  a 
graduated  per  diem  payment 
methodology  for  transfer  cases.  Under 
this  pohcy,  we  will  pay  double  the  per 
diem  amoimt  for  the  first  day  and  the 
per  diem  amoimt  for  subsequent  days, 
up  to  the  full  prospective  payment 
amount.  Section  109  of  the  Social 
Security  Amendments  of  1994  (PubUc 
Law  103-432)  authorizes  the  Secretary 
to  make  adjustments  to  the  operating 
prospective  payment  system  rates  so 
that  adjustments  to  the  payment  policy 
for  transfer  cases  do  not  affect  aggregate 
payments.  Section  11  of  this  Addendum 
describes  the  methodology  for  making 
the  adjustment  to  the  operating  rates. 


In  order  to  maintain  consistency  with 
the  prospective  payment  system  for 
operating  costs,  we  believe  that  a 
parallel  adjustment  to  the  Federal 
capital  rate  and  the  hospital-specific 
capital  rates  is  warranted.  In  this  way, 
revision  of  the  payment  policy  for 
transfer  cases  will  not  affect  aggregate 
payments  under  the  prospective 
payment  system  for  capital-related 
costs.  We  describe  the  methodology  for 
making  this  adjustment  in  Appendix  B 
of  this  proposed  rule.  Following  that 
methodology,  we  have  determined  that 
a  special  adjustment  of  0.9972  (-0.28 
percent)  to  the  stemdard  Federal  rate  and 
the  hospital-specific  rates  is  required. 

We  have  revised  §  412.328(e) 
accordingly. 

2.  Hospital-Specific  Rate  Update  Factor 

The  hospital-specific  rate  is  updated 
in  accordance  with  the  update  factor  for 
the  stemdard  Federal  rate  determined 
under  §  412.308(c)(1).  For  FY  1996,  the 
hospital-specific  rate  will  be  updated  by 
a  factor  of  1.012. 

3.  Exceptions  Payment  Adjustment 
Factor 

For  FY  1992  through  FY  2001,  the 
updated  hospital-specific  rate  is 
multipUed  by  an  adjustment  factor  to 
account  for  estimated  exceptions 
payments  for  capital-related  costs  under 
§  412.348,  determined  as  a  proportion  of 
the  total  amount  of  payments  under  the 
hospital-specific  rate  and  the  Federal 
rate.  For  FY  1996,  we  estimated  in  the 
proposed  rule  that  exceptions  payments 
would  be  1.60  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  We  therefore 
proposed  that  the  updated  hospital- 
specific  rate  be  reduced  by  a  factor  of 
0.9840.  In  this  final  rule,  we  estimate 
that  exceptions  payments  will  be  1.51 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  We  are  therefore  applying 
an  exceptions  reduction  factor  of  0.9849 
to  the  hospital-specific  rate.  The 
exceptions  reduction  factors  are  not 


built  permanently  into  the  rates;  that  is, 
the  factors  are  not  applied  cumulatively 
in  determining  the  hospital-specific 
rate.  Therefore,  the  proposed  net 
adjustment  to  the  FY  1996  hospital- 
specific  rate  is  .98497.9734,  or  1.0118. 

4.  Expiration  of  the  Budget  Neutrahty 
Provision 

For  FY  1992  through  FY  1995,  the 
updated  hospital-specific  rate  was 
adjusted  by  a  budget  neutrality 
adjustment  factor  determined  under 
§  412.352,  so  that  estimated  aggregate 
payments  under  the  capital  prospective 
payment  system  would  equ^  90  percent 
of  estimated  payments  that  would  have 
been  made  on  a  reasonable  cost  basis. 
(The  budget  neutrality  adjustment  for 
changes  in  the  DRG  classifications  and 
relative  weights  and  in  the  geographic 
adjustment  factor  is  not  applied  to  the 
hospital-specific  rate.)  For  FY  1995,  the 
budget  neutrality  adjustment  was 
0.8432.  The  budget  neutrality  provision 
has  now  expired.  Therefore,  for  FY  1996 
there  is  no  budget  neutrahty  adjustment. 
The  budget  neutrahty  factor  was  not 
built  permanently  into  the  rates;  that  is, 
the  factor  was  not  applied  cumulatively 
in  determining  the  hospital-specific 
rate.  Therefore,  the  net  adjustment  to 
the  FY  1996  hospital-specific  rate  as  a 
result  of  the  expiration  of  the  budget 
neutrahty  provision  is  1.0000/.8432,  or 
1.1860. 

5.  Net  Change  to  Hospital-Specific  Rate 

We  are  providing  a  chart  to  show  the 
net  chemge  to  the  hospital-specific  rate. 
The  chart  shows  the  factors  for  FY  1995 
and  FY  1996  and  the  net  adjustment  for 
each  factor.  It  also  shows  that  the 
proposed  cumulative  net  adjustment 
from  FY  1995  to  FY  1996  is  1.2110, 
which  represents  an  increase  of  21.10 
percent  to  the  hospital-specific  rate.  The 
FY  1996  hospital-specific  rate  for  each 
hospital  is  determined  by  multiplying 
the  FY  1995  hospital-specific  rate  by  the 
cumulative  net  adjustment  of  1.2110. 


FY  1996  Update  and  Adjustments  to  Hospital-Specific  Rates 


Net  adjust¬ 
ment 

Percent 

change 

Update  factor; 

FY  1995  . 

1.0344 

FY  1996  . 

1.0120 

N/A 

0.9972 

0.9734 

0.9849 

1.0120 

1.20 

Transfer  adjustment: 

FY  1995  . 

FY  1996  . . . 

0.9972 

-0.28 

Exceptions  payment  adjustment  factor: 

FY  1995  . 

FY  1996  . 

1.0118 

1.18 

Budget  neutrality  factor: 

FY  1995 


0.8432 
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FY  1996  Update  and  Adjustments  to  Hospital-Specific  Rates— Continued 


Net  adjust¬ 
ment 

Percent 

change 

FY  1996  . 

1.0000 

1.1860 

Cumulative  adjustments: 

■Hi 

FY  1995  . . . . . 

0.8457 

FY  1996  . 

1.0241 

1.2110 

21.10 

Note:  The  update  factor  for  the  hospital- 
specific  rate  is  applied  cumulatively  in 
determining  the  rates.  Thus,  the  incremental 
increase  in  the  update  factor  from  FY  1995 
to  FY  1996  is  1.0120.  In  contrast,  the 
exceptions  payment  adjustment  factor  and 
the  budget  neutrality  factor  are  not  applied 
ciunulatively.  Thus,  for  example,  the 
incremental  increase  in  the  exceptions 
reduction  factor  from  FY  1995  to  FY  1996  is 
.98497.9734,  or  1.0118. 

C.  Calculation  of  Inpatient  Capital- 
Related  Prospective  Payments  for  FY 
1996 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  is  paid  for  inpatient  capital- 
related  costs  tmder  one  of  two 
alternative  payment  methodologies:  the 
fully  prospective  payment  methodology 
or  the  hold-harmless  methodology.  The 
payment  methodology  applicable  to  a 
particuleir  hospital  is  determined  when 
a  hospital  comes  imder  the  prospective 
payment  system  for  capital-related  costs 
by  comparing  its  hospital-specific  rate 
to  the  Federal  rate  applicable  to  the 
hospital’s  first  cost  reporting  period 
under  the  prospective  payment  system. 
The  applicable  Federal  rate  was 
determined  by  adjusting: 

•  For  outliers  by  dividing  the 
standard  Federal  rate  by  the  outlier 
reduction  factor  for  that  fiscal  year;  and, 

•  For  the  payment  adjustment  factors 
applicable  to  the  hospital  (that  is,  the 
hospital’s  geographic  adjustment  factor, 
the  disproportionate  share  adjustment 
factor,  and  the  indirect  medical 
education  adjustment  factor,  when 
appropriate). 

If  the  hospital-specific  rate  is  above 
the  applicable  Federal  rate,  the  hospital 
is  paid  imder  the  hold-harmless 
methodology.  If  the  hospital-specific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  under  the  fully 
prospective  methodology. 

For  purposes  of  calculating  payments 
for  each  discharge  imder  both  the  hold- 
harmless  payment  methodology  and  the 
fully  prospective  payment  methodology, 
the  standard  Federal  rate  is  adjusted  as 
follows: 

(Standard  Federal  Rate)  x  (DRG  weight) 
X  (Geographic  Adjustment  Factor)  x 
(Large  Urban  Add-on,  if  applicable) 
X  (COLA  adjustment  for  hospitals 


located  in  Alaska  and  Hawaii)  x  (1 
+  Disproportionate  Share 
Adjustment  Factor  +  Indirect 
Medical  Education  Adjustment 
Factor,  if  applicable). 

The  result  is  termed  the  adjusted 
Federal  rate. 

Payments  under  the  hold-harmless 
methodology  are  determined  under  one 
of  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital’s  allowable 
Mediceire  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  'The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital’s  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  hospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost  reporting  period 
beginning  on  or  after  October  1, 1994  (or 
the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  imder  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  under  the 
fully  prospective  methodology  is  the 
sum  of: 

•  The  hospital-specific  rate 
multiplied  by  the  DRG  relative  weight 
for  the  discharge  and  by  the  applicable 
hospital-specific  transition  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 

The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1996 
are  50  percent  of  the  adjusted  Federal 
rate  and  50  percent  of  the  hospital- 
specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 


each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  hospital’s 
inpatient  capital-related  payments  that 
is  based  on  the  Federal  rate.  For  fully 
prospective  hospitals,  that  portion  is  50 
percent  Federal  rate  for  discharges 
occurring  in  cost  reporting  periods 
beginning  during  FY  1996.  Thus,  a  fully 
prospective  hospital  will  receive  50 
percent  of  the  capital-related  outfier 
payment  calculated  for  the  case  for 
discharges  occurring  in  cost  reporting 
periods  beginning  in  FY  1996.  For  hold- 
harmless  hospitals  paid  85  percent  of 
their  reasonable  costs  for  old  inpatient 
capital,  the  portion  of  the  Fedei^  rate 
that  is  included  in  the  hospital’s  outUer 
payments  is  based  on  the  hospital’s  ratio 
of  Medicare  inpatient  costs  for  new 
capital  to  total  Medicare  inpatient 
capital  costs.  For  hold-harmless 
hospitals  that  are  paid  based  on  100 
percent  of  the  Federal  rate,  100  percent 
of  the  Federal  rate  is  included  in  the 
hospital’s  outlier  payments. 

The  outlier  thresholds  for  FY  1996  are 
published  in  section  II.A.4.C  of  this 
Addendiun.  For  FY  1996,  a  case 
qualifies  as  a  cost  outlier  if  the  cost  for 
the  case  (after  standardization  for  the 
indirect  teaching  adjustment  and 
disproportionate  share  adjustment)  is 
greater  than  the  prospective  payment 
rate  for  the  DRG  plus  $15,150.  A  case 
qualifies  as  a  day  outlier  for  FY  1996  if 
the  length  of  stay  is  greater  than  the 
geometric  meem  len^  of  stay  for  the 
DRG  plus  the  lesser  of  three  stemdard 
deviations  of  the  length  of  stay  or  23 
days. 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412.348. 
The  minimum  payment  levels  for 
portions  of  cost  reporting  periods 
occurring  in  FY  1996  are: 
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•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  and  luhan  hospitals  with  at 
least  100  beds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2),  80  percent;  and, 

•  All  other  hospitals,  70  percent. 
Under  §  412.348(d),  the  amovmt  of  the 

exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  imder  the  capital 
prospective  payment  system  to  the 
cumulative  minimmn  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amoimt  by  whi^  the  hospital’s 
cmnulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  fiiet  2  years  of  operation  and  eire 
paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital’s  old 
capita  costs  are  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31, 1990  or  the  last  day  of  the 
hospital’s  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date. 

Effective  with  the  third  yem  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold-harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  diuing  the  base  period 
would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond 
the  normal  transition  period. 

IV.  Changes  for  Excluded  Hospitals  and 
Units 

A.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Units 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §  413.40  of  the 
regulations.  Under  these  limits,  em 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital’s  own  historical  cost 
experience  trended  forward  by  the 


applicable  rate-of-increase  percentages 
(update  factors).  The  target  amount  is 
multiplied  by  the  nmnber  of  Medicare 
discha^es  in  a  hospital’s  cost  reporting 
period,  yielding  the  ceiling  on  aggregate 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1991,  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is 
paid  its  ceiling  plus  50  percent  of  its 
costs  in  excess  of  the  ceiling.  Total 
payment  may  not  exceed  110  percent  of 
the  ceiling.  A  hospital  that  has  inpatient 
operating  costs  less  than  its  ceiling  will 
continue  to  be  paid  its  costs  plus  the 
lower  of — 

•  Fifty  percent  of  the  difference 
between  the  allowable  inpatient 
operating  costs  and  the  ceiling;  or 

•  Five  percent  of  the  ceiling. 

Each  hospital’s  target  amoimt  is 

adjusted  annually,  at  the  beginning  of 
its  cost  reporting  period,  by  an 
applicable  rate-of-increase  percentage. 
Section  13502  of  Public  Law  103-66 
amended  section  1886(b)(3)(B)  of  the 
Act  to  provide  that  for  cost  reporting 
periods  begiiming  on  or  after  October  1, 
1993  and  before  October  1, 1994,  the 
applicable  rate-of-increase  percentage  is 
the  market  basket  percentage  increase 
minus  the  lesser  of  one  percentage 
point,  or  the  percentage  point  difference 
between  10  percent  and  the  hospital’s 
“update  adjustment  percentage’’  except 
for  hospitals  with  an  “update 
adjustment  percentage’’  of  at  least  10 
percent.  The  rate-of-increase  percentage 
for  hospitals  in  the  latter  case  will  be 
the  market  basket  percentage  increase. 
The  “update  adjustment  percentage”  is 
the  percentage  by  which  a  hospital’s 
allowable  inpatient  operating  costs 
exceeds  the  hospital’s  ceiling  for  the 
cost  reporting  period  beginning  in 
Federal  fiscal  year  1990.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994  and  before  October  1, 
1997,  the  update  adjustment  percentage 
is  the  update  adjustment  percentage 
from  the  previous  year  plus  the  previous 
year’s  applicable  reduction.  The 
applicable  reduction  and  applicable 
rate-of-increase  percentage  eire  then 
determined  in  the  same  manner  as  for 
FY  1994.  The  most  recent  forecasted 
market  basket  increase  for  FY  1996  for 
hospitals  and  hospital  units  excluded 
finm  the  prospective  payment  system  is 
3.4  percent. 

B.  Wage  Index  Exceptions  for  Excluded 
Hospitals  and  Units 

In  the  August  30, 1991  final  rule  (56 
FR  43232),  we  set  forth  our  policy  for 
target  amount  adjustments  for 
significant  wage  increases.  Effective 


with  cost  reporting  periods  beginning 
on  or  after  April  1, 1990,  significant 
increases  in  wages  since  the  base  period 
are  recognized  as  a  basis  for  an 
adjustment  in  the  target  amount  under 
§  413.40(g). 

To  qualify  for  an  adjustment,  the 
excluded  hospital  or  hospital  unit  must 
be  located  in  a  labor  market  area  for 
which  the  average  hourly  wage 
increased  significantly  more  than  the 
national  average  hourly  wage  between 
the  hospital’s  base  period  and  the 
period  subject  to  the  ceiling.  We  use  the 
hospital  wage  index  for  prospective 
payment  hospitals  to  determine  the  rate 
of  increase  in  the  average  hourly  wage 
in  the  labor  market  area.  For  a  hospital 
to  qualify  for  an  adjustment,  the  wage 
index  value  for  the  cost  reporting  period 
subject  to  the  ceiling  must  be  at  least  8 
percent  higher  than  the  wage  index 
based  on  wage  survey  data  collected  for 
the  base  yeai*  cost  reporting  period.  If 
survey  data  are  not  available  for  one  (or 
both)  of  the  cost  reporting  periods  used 
in  the  comparison,  the  wage  index 
based  on  the  latest  available  survey  data 
collected  before  that  cost  reporting 
period  will  be  used.  For  example,  to 
make  the  comparison  between  a  1983 
base  period  and  a  hospital’s  cost 
reporting  period  beginning  in  FY  1993, 
we  would  use  the  rate  of  increase 
between  the  wage  index  based  on  1982 
wage  data  and  the  wage  index  based  on 
the  FY  1992  data,  since  the  FY  1992 
data  are  the  most  recent  data  that  are 
currently  available.  Further,  the 
comparison  is  made  without  regard  to 
geographic  reclassifications  made  by  the 
MGCRB  under  sections  1886(d)  (8)  and 
(10)  of  the  Act.  Therefore,  the 
comparison  is  made  based  on  the  wage 
index  value  of  the  labor  market  area  in 
which  the  hospital  is  actually  located. 

We  determine  the  amount  of  the 
adjustment  for  wage  increases  by 
considering  three  factors  for  the  time 
between  the  base  period  and  the  period 
for  which  an  adjustment  is  requested: 
the  rate  of  increase  in  the  hospital’s 
average  hourly  wage;  the  rate  of  increase 
in  the  average  hourly  wage  in  the  labor 
market  area  in  which  the  hospital  is 
located;  and,  the  rate  of  increase  in  the 
national  average  hourly  wage  for 
hospital  workers.  The  adjustment  is 
limited  to  the  amount  by  which  the 
lower  of  the  hospital’s  or  the  labor 
market  area’s  rate  of  increase  in  average 
hourly  wages  significantly  exceeds  the 
national  increase  (that  is,  exceeds  the 
national  rate  of  increase  by  more  than  8 
percent).  For  purposes  of  computing  the 
adjustment,  the  relative  rate  of  increase 
in  the  average  hourly  wage  for  the  labor 
market  area  is  assumed  to  have  been  the 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45865 


same  over  each  of  the  intervening  years 
between  the  wage  surveys. 

To  determine  the  rate  of  increase  in 
the  national  average  hourly  wage,  we 
use  the  average  hourly  earnings  (AHE) 
component  of  the  wages  and  salaries 
portion  of  the  market  basket.  This 
measure  is  derived  from  the  1982-based 
market  basket  since  the  1987-based 
market  basket  uses  the  employment  cost 
index  (ECI)  for  hospital  workers  as  the 
price  proxy  for  this  component.  Unlike 
the  AHE,  the  ECI  for  hospital  workers 
can  be  measured  historic^Iy  only  back 
to  1986.  In  addition,  the  ECI  does  not 
adjust  for  skill-mix  shifts  and,  therefore, 
measures  only  the  change  in  wage  rates 
per  hour. 

The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
market  basket  show  the  following 
increases: 

1992  =  4.8  percent 

1993  =  3.7  percent 

1994  =  2.8  percent 

1995  =  3.4  percent 

1996  =  4.3  percent 

We  note  that  this  section  merely 
provides  updated  information  with 
respect  to  areas  that  would  qualify  for 
the  wage  index  adjustment  imder 
§  413.30(g).  This  information  was 
calculated  in  accordance  with 
established  policy  and  does  not  reflect 
any  change  in  that  policy.  The 
geographic  areas  in  whi^  the 
percentage  difference  in  wage  indexes 
was  sufficient  to  qualify  for  a  wage 
index  adjustment  are  listed  in  Table  10 
of  section  V  of  the  addendum  to  this 
final  rule.  The  table  is  constructed  with 
old  MSAs  instead  of  the  revised  MSAs 
effective  October  1, 1993  because 


current  adjiistment  requests  are  for  years 
prior  to  FY  1995. 

V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendiun. 

For  purposes  of  this  final  rule,  and  to 
avoid  confusion,  we  have  retained  the 
designations  of  Tables  1  through  5  that 
were  first  used  in  the  September  1, 1983 
initial  prospective  payment  final  rule 
(48  FR  39844).  Tables  la,  lb,  Ic,  Id,  3C, 
4a,  4b,  4c,  4d,  4e,  5, 6a,  6b,  6c,  6d,  6e, 

6f,  6G,  6H,  7A,  7B,  8A,  8B,  and  10  are 
presented  below.  The  tables  presented 
below  are  as  follows: 

Table  la — National  Adjusted  Operating 
Standardized  Amounts,  Labor/ 
Nonlabor 

Table  lb — ^Regional  Adjusted  Operating 
Standardized  Amounts,  Labor/ 
Nonlabor 

Table  Ic — ^Adjusted  Operating 

Standardized  Amounts  for  Puerto 
Rico,  Labor/Nonlabor 
Table  Id — Capital  Standard  Federal 
Payment  Rate 

Table  3C — Hospital  Case  Mix  Indexes 
for  Discharges  Occvuring  in  Federal 
Fiscal  Year  1994  and  Hospital 
Average  Hourly  Wage  for  Federal 
Fiscal  Year  1996  Wage  Index 
Table  4a — ^Wage  Index  and  Capital 
Ceographic  Adjustment  Factor 
(CAF)  for  Urban  Areas 
Table  4b — Wage  Index  and  Capited 
Ceographic  Adjustment  Factor 
(CAF)  for  Rmal  Areas 
Table  4c — Wage  Index  and  Capital 
Ceographic  Adjustment  Factor 
(CAF)  for  Hospitals  That  Are 
Reclassified 


Table  4d — Average  Hourly  Wage  for 
Urban  Areas 

Table  4e — ^Average  Hourly  Wage  for 
Rural  Areas 

Table  5 — List  of  Diagnosis  Related 

Croups  (DRCs),  Relative  Weighting 
Factors,  Ceometric  Mean  Length  of 
Stay,  and  Length  of  Stay  Outher 
Cutoff  Points  Used  in  the 
Prospective  Payment  System 
Table  6a — New  Diagnosis  Codes 
Table  6b — New  Procedure  Codes 
Table  6c — Invalid  Diagnosis  Codes 
Table  6d — ^InvaUd  Procedure  Codes 
Table  6e — Revised  Diagnosis  Code 
Titles 

Table  6f — Revised  Procedure  Code 
Titles 

Table  6C — Additions  to  the  CC 
Exclusions  List 
Table  6H — ^Deletions  to  the  CC 
Exclusions  List 

Table  7A — ^Medicare  Prospective 

Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  95  MEDPAR 
Update  06/95  CROUPER  V12.0 
Table  7B — ^Medicare  Prospective 

Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  94  MEDPAR 
Update  06/95  CROUPER  V13.0 
Table  8A — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
August  1995 

Table  8B — Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
August  1995 

Table  10 — Percentage  Difference  in 
Wage  Indexes  for  Areas  That 
QuaUfy  for  a  Wage  Index  Exception 
for  Excluded  Hospitals  and  Units 


Table  1a.— National  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  urban  areas 


Other  areas 


Labor-related 


$2,741.39 


Nonlabor-related 

Labor-related 

$1,098.09 

$2,697.99 

Nonlabor-related 


$1,080.71 


Table  1b.— Regional  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  urban  areas 


Other  areas 


1.  New  England  (CT,  ME,  MA,  NH,  Rl,  VT)  . 

2.  Middle  Atlantic  (PA,  NJ,  NY) . 

3.  South  Atlantic  (DE,  DC,  FL,  GA,  MD,  NC,  SC,  VA,  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl) . . 

5.  East  South  Central  (AL,  KY,  MS,  TN)  . 

6.  West  North  Central  (lA,  KS,  MN,  MO,  NE,  ND,  SD) . 

7.  West  South  Central  (AR,  LA.  OK.  TX)  . 

8.  Mountain  (AZ.  CO.  ID,  MT.  NV.  NM,  UT,  WY) . . 

9.  Pacific  (AK.  CA.  HI.  OR,  WA) . 


Labor- 

related 

Nonlabor- 

related 

Labor- 

related 

Nonlabor- 

related 

$2,874.14 

$1,151.27 

$2,828.62 

$1,133.04 

2,623.06 

1,050.69 

2,581.53 

1,034.06 

2,685.62 

1,075.75 

2,643.11 

1,058.72 

2,926.45 

1,172.22 

2,880.12 

1,153.66 

2,537.85 

1,016.56 

2,497.67 

1,000.47 

2,743.19 

1,098.81 

2,699.76 

1,081.41 

2,669.98 

1,069.49 

2,627.71 

1,052.55 

2,652.82 

1,062.62 

2,610.82 

1,045.79 

2,712.20 

1,086.40 

2,669.27 

1,069.20 
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Table  lc.— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Large  urban  areas 

Other  areas 

Labor- 
related  ' 

Nonlabor— 

related 

Labor- 

related 

Nonlabor — 
related 

National  . . 

Puerto  Rkx) . 

$2,714.63 

2,444.77 

$1,087.37 

509.50 

$2,714.63 

2,406.07 

$1,087.37 

501.43 

Table  1  d.— Capital  Standard  Federal  Payment  Rate 
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Table  3c.— Hospital  Case  Mix  Indexes  for  Discharges  Occurring  in  Federal  Fiscal  Year  1994,  Hospital 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

• 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

010001  .... 

01.3968 

14.70 

010095  .... 

01.0332 

10.66 

030004  .... 

01.0179 

13.13 

040003  .... 

040105  ._. 

01.0662 

11.86 

010004  .... 

01.0413 

11.54 

010097  .... 

00.9261 

12.23 

030006  .... 

01.5839 

17.32 

040004  .... 

13.86 

040106  .... 

01.2166 

11.16 

010005  .... 

01.1775 

13.61 

010098  .... 

01.0799 

11.19 

030007  .... 

01.2521 

16.55 

040005  .... 

11.37 

040107  .... 

01.1231 

15.18 

010006  .... 

01.3889 

14.23 

010099  .... 

01.0329 

14.74 

030008  .... 

01.9610 

20.06 

040007  .... 

16.81 

040109  .„. 

01.0766 

12.13 

010007  .... 

01.0911 

12.03 

010100  .... 

01.1814 

13.72 

030009  .... 

01.2256 

15.42 

040008  .... 

01.1067 

10.45 

040114  .... 

01.8042 

16.23 

010008  .... 

01.0538 

09.78 

010101  .... 

01.1089 

12.72 

030010  .... 

01.4044 

17.40 

040010  .... 

01.1910 

ItcIiM 

040116  .... 

01.3377 

18.71 

010009  .... 

01.0803 

15.47 

010102  .... 

00.9127 

11.42 

030011  .... 

01.4903 

20.19 

040011  .... 

10.41 

040118  .... 

01.1197 

13.56 

010010  .... 

01.0761 

13.64 

010103  .... 

01.7143 

16.47 

030012  .... 

01.2311 

15.06 

040013  .... 

11.75 

040119  ._. 

01.1364 

13.45 

010011  .... 

01.5164 

19.89 

010104  .... 

01.6688 

16.63 

030013  .... 

01.2419 

19.04 

040014  .... 

01.2134 

15.72 

040124  .... 

01.1769 

13.61 

010012  .... 

01.2603 

14.67 

010108  .... 

01.2172 

11.76 

030014  .... 

01.4902 

17.79 

040015  .... 

01.2060 

11.77 

040126  .„. 

00.9480 

11.00 

010015  .... 

01.0453 

15.13 

010109  .... 

01.0546 

11.54 

030016  .... 

01.3304 

16.82 

040016  .... 

01.7332 

15.81 

040132  .... 

00.3512 

14.00 

010016  .... 

01.1906 

15.10 

010110  .„. 

00.9496 

12J21 

030017  .... 

01.3986 

18.43 

040017  .... 

01.2172 

10.52 

050002  .... 

01.5615 

26.17 

010018  .... 

00.9544 

15.60 

010112  .... 

01.0969 

13.96 

030018  .... 

01.7243 

17.74 

040018  .... 

15.74 

050006  .... 

01.4001 

19.22 

010019  .... 

01.2751 

13.87 

010113  .... 

01.6285 

13.09 

030019  .... 

01.2442 

18.78 

040019  .... 

01.1123 

11.20 

050007  .„. 

01.5879 

26.63 

010021  .... 

01.2588 

13.21 

010114  .... 

01.3117 

15.41 

030022 . 

01.4806 

17.27 

040020  .... 

13.74 

050008  .... 

01.4323 

24.86 

010022  .... 

01.0256 

15.65 

010115  .... 

00.8513 

10.12 

030023  .... 

01.2911 

16.24 

040021  .... 

01.2130 

15.42 

050009  .... 

0i:e649 

26.93 

010023  .... 

01.3805 

14.44 

010117  .... 

00.9347 

18.73 

030024  .... 

01.7625 

18.77 

040022  .... 

14.21 

060013  ._. 

01.8480 

20.87 

010024  .... 

01.3726 

15.01 

010118  .... 

01J2246 

15.42 

030025  .... 

01.1006 

13.38 

040024  .... 

11.62 

050014  .... 

01.1446 

22.82 

010025  .... 

01.3813 

12.75 

010119  .... 

01.2015 

15.12 

030027  .... 

01.1208 

14.29 

040025  .... 

10.69 

050015  .... 

01.4331 

20.74 

010027  .... 

00.8467 

13.11 

010120  .... 

00.9965 

14.36 

030030  .... 

01.6996 

20.88 

040026  .... 

01.5494 

15.05 

050016  .... 

01.1496 

14.51 

010029  .... 

01.4704 

14.06 

010121  .... 

01.1896 

14.23 

030033  .... 

01.2155 

15.50 

040027  .... 

01.2685 

050017  .... 

02.0952 

24.17 

010031  .... 

01.2567 

13.51 

010123  .... 

01.2321 

16.17 

030034  .... 

01.1710 

15.72 

040028  .... 

10.19 

050018  .... 

01.2508 

18.71 

010032  .... 

00.9701 

13.69 

010124  .... 

01.2794 

15.36 

030035  .... 

01.3011 

19.44 

040029  .... 

13.07 

050021  .... 

01.3600 

21.86 

010033  .... 

01.8757 

17.51 

010125  .... 

01.0446 

12.25 

030036  .... 

01.1317 

17.49 

040030  .... 

00.8998 

11.86 

050022  .... 

01.5018 

22.19 

010034  .... 

01.0149 

12.69 

010126  .... 

01.1157 

12.54 

030037  .... 

01.9258 

19.15 

040032  .... 

10.37 

050024  .„. 

01.3482 

23.48 

010035  .... 

01.2169 

14.72 

010127  .... 

01.4863 

16.01 

030038  .... 

01.5022 

17.78 

040035  .... 

00.9926 

09.69 

050025  .„. 

01.7235 

21.46 

010036  .... 

01.1364 

15.26 

010128  .... 

01.0313 

10.97 

030040  .... 

00.9810 

15.24 

040036  .... 

IsiEIiIhl 

15.86 

050026  .... 

01.4341 

20.43 

010038  .... 

01.2308 

16.94 

010129  .... 

01.0641 

13.39 

030041  .... 

00.9523 

16.41 

040037  .... 

01.1119 

11.56 

050028  .... 

01.4066 

15.18 

010039  .... 

01.6205 

15.05 

010130  .... 

01.0484 

15.47 

030043  .... 

01.1729 

17.72 

040039  .... 

01.2264 

11.89 

050029  .... 

01.2872 

25.93 

010040  .... 

01.4682 

17.28 

010131  .... 

01.2518 

17.42 

030044  .... 

00.9940 

13.57 

040040  .... 

01.1993 

17.12 

050030  .... 

01.2790 

1928 

010043  .... 

01.0564 

12.55 

010134  .... 

00.8447 

12.38 

030046  .... 

01.0471 

16.87 

040041  .... 

01.3374 

14.18 

050032  .... 

01.2640 

22.74 

010044  .... 

00.9582 

12.54 

010137  .... 

01.2210 

15.71 

030047  .... 

00.9475 

18.93 

040042  .... 

01.2984 

12.26 

050033  .... 

01.3994 

24.02 

010045  .... 

01.1387 

11.95 

010138  .... 

00.9878 

09.88 

030049  .... 

00.9609 

14.29 

040044  .... 

10.10 

050036  .... 

01.7580 

2022 

010046  .... 

01.4552 

13.93 

010139  .... 

01.6156 

20.00 

030054  .... 

00.9290 

12.19 

040045  .... 

13.23 

050038  .... 

01.3353 

28.61 

010047  .... 

01.0735 

08.72 

010143  .... 

01.1710 

16.12 

030055  .... 

01.2152 

16.00 

040047  .... 

14.05 

050039  .... 

01.5925 

20.33 

010049  .... 

01.1096 

14.18 

010144  .... 

01.3054 

15.54 

030059  .... 

01.3347 

20.15 

040048  .... 

01.1791 

13.54 

050040  .... 

01.2773 

22.38 

010050  .... 

01.0179 

11.94 

010145  .... 

01.2130 

15.36 

030060  .... 

01.1092 

13.06 

040050  .... 

01.1429 

DED 

050041  .... 

01.3654 

21.68 

010051  .... 

00.8267 

09.81 

010146  .... 

01.1608 

15.74 

030061  .... 

01.5941 

16.25 

040051  .... 

01.1125 

10.19 

050042  .... 

01.2517 

20.06 

010052  .... 

00.9528 

11.56 

010148  .... 

00.9487 

10.54 

030062  .... 

01.2600 

14.57 

040053  .... 

01.1313 

12.40 

050043  .... 

01.5396 

27.78 

010053  .... 

01.0421 

12.58 

010149  .... 

01.3465 

15.90 

030064  .... 

01.6330 

16.62 

040054  .... 

11.90 

050045  .... 

01.3028 

17.13 

010054  .... 

01.1530 

15.11 

010150  .... 

01.0127 

13.86 

030065  .... 

01.6023 

18.78 

040055  .... 

14.04 

050046  .„. 

01.1768 

24.46 

010055  .... 

01.4397 

14.98 

010152  .... 

01.3346 

15.42 

030067  .... 

01.0531 

15.23 

040058  .... 

01.2358 

13.05 

050047  .... 

01.6769 

28.05 

010056  .... 

01.4021 

17.64 

010155  .... 

00.9590 

09.48 

030068  .... 

00.9663 

13.92 

040060  .... 

12.70 

050051  .... 

01.0947 

17.01 

010058  .... 

01.0147 

12.39 

020001  .... 

01.5075 

25.13 

030069  .... 

01.3595 

16.55 

040062  .... 

14.64 

050052  ._. 

01.1447 

_ 

010059  .... 

01.0348 

13.89 

020002  .... 

01.0097 

24.19 

030071  .... 

00.9416 

040063  .... 

14.95 

050054  .... 

01.1528 

19.64 

010061  .... 

00.9669 

13.39 

020004  .... 

01.1323 

23.34 

030072  .... 

00.8611 

040064  .... 

09.57 

050055  ._. 

01.4117 

29.68 

010062  .... 

01.0039 

11.97 

020005  .... 

00.9083 

23.80 

030073  .... 

01.0810 

040066  .... 

13.90 

050056  .... 

01.3677 

23.16 

010064  .... 

01.7903 

17.53 

020006  .... 

01.1710 

21.93 

030074  .... 

00.8502 

040067  .... 

01.1361 

11.31 

050057  _.. 

01.4622 

19.73 

010065  .... 

01.3665 

14.14 

020007  .... 

00.8393 

17.74 

030075  .... 

00.8573 

040069  .... 

01.0798 

13.04 

050058  .... 

01.4523 

21.90 

010066  .... 

00.9197 

09.11 

020008  .... 

00.9996 

26.65 

030076  .... 

00.8694 

040070  .... 

13.28 

050060  .... 

01.5727 

19.17 

010068  .... 

01.2297 

18.14 

020009  .... 

00.9280 

19.88 

030077  .... 

00.8113 

040071  .... 

01.4674 

15.11 

050061  .... 

01.3814 

22.35 

010069  .... 

01.0778 

13.08 

020010  .... 

01.0303 

18.80 

030078  .... 

01.1209 

040072  .... 

01.1259 

14.24 

050063  _.. 

01.4300 

21.06 

010072  .... 

01.2032 

12.45 

02001 T  .... 

01.1331 

21.26 

030079  .... 

00.7942 

040074  .... 

01.3112 

13.79 

050065  .... 

01.6178 

22.56 

010073  .... 

00.9006 

10.82 

020012  .... 

01.2973 

22.82 

030080  .... 

01.6610 

21.27 

040075  .... 

01.0563 

060066  ._. 

01.2551 

24.33 

010078  .... 

01.1694 

15.06 

020013  .... 

00.8540 

21.66 

030083  .... 

01.3676 

21.02 

040076  .... 

C  R 

050067  .... 

01.4056 

21.52 

010079  .... 

01.1115 

14.56 

020014  .... 

01.2972 

19.97 

030084  .... 

00.9965 

040077  .... 

JK 

050068  .... 

01.2515 

1827 

010080  .... 

00.9621 

13.13 

020017  .... 

01.3934 

25.88 

030085  .... 

01.4980 

17.85 

040078  .... 

01.4179 

i  •  g 

050069  .... 

01.5984 

23.54 

010081  .... 

01.9629 

16.46 

020018  .... 

00.9100 

030086  .... 

01.2409 

18.35 

040080  .... 

01.0214 

i  IM 

050070  .... 

01.3123 

2823 

010083  .... 

01.0402 

12.57 

020019  .... 

00.8722 

hiim 

030087  .... 

01.5981 

17.23 

040081  .... 

gR 

050071  .... 

01.3070 

28.37 

010084  .... 

01.3687 

15.98 

020020  .... 

00.8894 

■|||||M 

030088  .... 

01.3666 

18.08 

040082  .... 

Kg 

050072  .... 

01.3191 

29.11 

010085  .... 

01.2525 

15.87 

020021  .... 

00.8976 

MMM 

030089  .... 

01.4360 

18.51 

040084  .... 

lFB 

050073  .... 

01.2552 

29.06 

010086  .... 

00.9830 

13.22 

020024  .... 

01.0720 

22.25 

030092  .... 

01.5477 

18.71 

040085  .... 

01.2523 

14.29 

050074  .... 

01.0875 

31.87 

010087  .... 

01.7658 

16.49 

020025  .... 

01.0426 

21.61 

030093  .... 

01.3513 

17.76 

040088  .... 

01.3551 

13.14 

050075  .... 

01.3402 

28.71 

010089  .... 

01.1268 

15.32 

020026  .... 

01.2538 

030094  .... 

01.3531 

17.83 

040090  .... 

11.94 

060076  .... 

01.6600 

28.90 

010090  .... 

01.5515 

16.76 

020027  .... 

00.9528 

030095  .... 

01.1298 

14.39 

040091  .... 

01.2662 

17.58 

050077  .... 

01.5894 

22.97 

010091  .... 

00.9581 

12.37 

030001  .... 

01.3021 

19.25 

030097  .... 

01.0287 

040093  .... 

10.17 

050078  .... 

01.3994 

22.74 

010092  .... 

01.3781 

15.31 

030002  .... 

01.8140 

20.27 

040001  .... 

01.1696 

11.25 

040095  .... 

11.17 

050079  .... 

01.5499 

29.43 

010094  .... 

01.1698 

17.54 

030003  .... 

01.7302 

19.73 

040002  .... 

01.1882 

12.09 

040100  .... 

13.63 

050080  .... 

01.2743 

23.03 
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Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

050081  .... 

01.6679 

21.10 

050177  .... 

01.2282 

1854 

050286  .... 

00.9265 

26.63 

050407  .... 

01.3626 

26.56 

050528  .... 

01.2336 

16.76 

050082  .... 

01.4770 

21.26 

050179  .... 

01.2418 

1858 

050289  .... 

01.7527 

25.91 

050410  .... 

01.1100 

16.16 

050531  .... 

01.2049 

19.81 

050084  .... 

01.5885 

21.52 

050180  .... 

01.5435 

30.93 

050290  .... 

01.5196 

24.38 

050411  .... 

01.3968 

27.93 

050534  .... 

01.3893 

23.99 

050088  .... 

01.0729 

21.32 

050181  .... 

01.2989 

050291  .... 

01.2685 

24.17 

050414  .... 

01.2954 

24.04 

050535  .... 

01.4946 

22.35 

050089  .... 

01.3265 

19.83 

050183  .... 

01.2255 

1955 

050292  .... 

01.1333 

21.25 

050417  .... 

01.2300 

18.53 

050537  .... 

01.2230 

21.28 

050090  .... 

01.3257 

20.02 

050186  .... 

01.3277 

24.64 

050293  .... 

00.8257 

19.92 

050418  .... 

01.3467 

24.11 

050539  .... 

01.1557 

22.82 

050091  .... 

01.1739 

21.63 

050188  .... 

01.4107 

25.19 

050295  .... 

01.4056 

20.72 

050419  .... 

01.2985 

18.33 

050541  .... 

01.5428 

28.93 

050092  .... 

00.9075 

16.84 

050189  .... 

00.9558 

22.45 

050296  .... 

01.2987 

23.78 

050420  .... 

01.4723 

24.85 

050542  .... 

01.1764 

15.76 

050093  .... 

01.5560 

20.79 

050191  .... 

01.5886 

21.31 

050298  .... 

01.2369 

16.65 

050421  .... 

01.4309 

24.17 

050543' .... 

00.9034 

24.18 

050095  .... 

00.9989 

29.05 

050192  .... 

01.2153 

18.66 

050299  .... 

01.2994 

22.49 

050423  .... 

01.0348 

17.53 

050545  .... 

00.8899 

21.07 

050096  .... 

01.1224 

18.14 

050193  .... 

01.4095 

23.10 

050300  .... 

01.2676 

18.73 

050424  .... 

01.7320 

24.12 

050546  .... 

00.8228 

21.43 

050097  .... 

01.4238 

16.13 

050194  .... 

01.1999 

25.22 

050301  .... 

01.4347 

21.30 

050425  .... 

01.2512 

27.91 

050547  .... 

00.9096 

22.13 

050099  .... 

01.4808 

22.03 

050195  .... 

01.5632 

29.15 

050302  .... 

01.3531 

23.57 

050426  .... 

01.3324 

22.18 

050549  .... 

01.7694 

25.56 

050100  .... 

01.8779 

22.92 

050196  .... 

01.4143 

18.09 

050305  .... 

01.6085 

28.25 

050427  .... 

00.9421 

22.53 

050550  ... 

02.3252 

21.44 

050101  .... 

01.4198 

24.98 

050197  .... 

01.8868 

27.85 

050307  .... 

01.3897 

20.66 

050430  .... 

00.9277 

15.31 

050551  .... 

01.3390 

23.83 

050102  .... 

01.5195 

21.67 

050199  .... 

01.0425 

22.19 

050308  .... 

01.5405 

28.06 

050431  .... 

01.1250 

20.82 

050552  .... 

01.3328 

20.13 

050103  .... 

01.6052 

28.01 

050204  .... 

01.3887 

22.44 

050309  .... 

01.3839 

23.19 

050432  .... 

01.5930 

23.40 

050557  .... 

01.5817 

21.45 

050104  .... 

01.3567 

21.95 

050205  .... 

01.4014 

19.74 

050310  .... 

01.2782 

20.36 

050433  .... 

01.0404 

17.20 

050559  .... 

01.3762 

22.56 

050107  .... 

'01.4065 

20.13 

050207  .... 

01.3154 

20.06 

050312  .... 

01.8592 

23.07 

050434  .... 

01.1767 

17.00 

050560  .... 

01.5959 

22.35 

050108  .... 

01.5751 

22.50 

050208  .... 

01.2787 

27.22 

050313  .... 

01.2419 

20.05 

050435  .... 

01.2922 

16.47 

050561  .... 

01.2104 

28.42 

050109  ... 

02.2189 

23.93 

050211  .... 

01.3765 

25.67 

050315 

01.3025 

20.58 

050436  .... 

00.9928 

15.70 

050564  .... 

01i!887 

25.38 

050110  .... 

01.2585 

20.72 

050213  .... 

01.4588 

19.75 

050317  .... 

01.2356 

19.58 

050438  .... 

01.6084 

23.36 

050565  .... 

01.2006 

21.03 

050111  .... 

01.3024 

18.52 

050214  .... 

01.5542 

22.70 

050320  .... 

01.3287 

32.07 

050440  .... 

01.3911 

18.93 

050566  .... 

00.9865 

13.94 

050112  .... 

01.5233 

22.95 

050815  .... 

01.5360 

25.76 

050324  .... 

01.8053 

23.27 

050441  ..ti 

01.8493 

27.68 

050567  .... 

01.6027 

21.00 

050113  .... 

01.3013 

26.77 

050217  .... 

01.3147 

17.43 

050325  .... 

01-2332 

20.65 

050443  .... 

00.9409 

14.95 

050568  .... 

01.3231 

22.17 

050114  .... 

01.4336 

25.49 

050219  .... 

01.2947 

20.45 

050327  .... 

01.5955 

21.01 

050444  .... 

01.3535 

23.83 

050569  .... 

01.4307 

21.89 

050115  .... 

01.5153 

21.57 

050222  .... 

01S416 

25.04 

050328  .... 

01.5394 

27.69 

050446  .... 

00.9957 

17.23 

050570  .... 

01.5835 

24.67 

050116  .... 

01.4747 

22.94 

050224  .... 

01.5576 

21.12 

050329  .... 

01.2920 

15.93 

050447  .... 

01.0895 

16.92 

050571  .... 

01.3222 

26.14 

050117  .... 

01.3259 

18.74 

050225  .... 

01.3801 

20.48 

050331  .... 

01.4400 

28.29 

050448  .... 

01.0625 

18.59 

050573  .... 

01.6210 

22.10 

050118  .... 

01.2218 

23.13 

050226  .... 

01.3631 

21.59 

050333  .... 

00.9684 

17.95 

050449  .... 

01.3118 

20.99 

050575  .... 

01.2532 

23.34 

050121  .... 

01.5400 

20.07 

050228  .... 

01.4464 

28.72 

050334  .... 

01.5816 

28.97 

050454  .... 

01.8126 

26.37 

050577  .... 

01.3920 

21.47 

050122  .... 

01.6430 

23.24 

050230  .... 

01.3603 

26.71 

050335  .... 

01.2433 

20.84 

050455  .... 

01.8486 

21.11 

050578  .... 

01.2616 

24.09 

050124  .... 

01.2701 

22.93 

050231  .... 

01.6538 

22.19 

050336  .... 

01.2893 

19.40 

050456  .... 

01.2190 

21.52 

050579  .... 

01.5452 

27.06 

050125  .... 

01.3509 

24.50 

050232  .... 

01.8167 

25.50 

050337  .... 

01.2628 

26.55 

050457  .... 

01.9322 

28.03 

050580  .... 

01.4027 

22.40 

050126  .... 

01.4205 

24.72 

050233  .... 

01.2148 

23.64 

050342  .... 

01.3993 

17.43 

050458  .... 

00.7146 

23.76 

050581  .... 

01.4171 

24.32 

050127  .... 

01.2797 

22.28 

050234  .... 

01.3556 

18.84 

050343  .... 

01.1120 

16.91 

050459  .... 

01.1585 

28.15 

050583  .... 

01.6137 

21.83 

050128  .... 

01.5377 

20.73 

050235  .... 

01.4868 

23.84 

050348  .... 

01.6361 

24.26 

050464  .... 

01.8498 

22.87 

050584  .... 

01.2738 

22.37 

050129  .... 

01.5022 

21.49 

050236  .... 

01.5367 

24.67 

050349  .... 

00.9483 

13.96 

050468  .... 

01.3417 

15.80 

050585  .... 

01.3347 

22.76 

050131  .... 

01.2906 

25.95 

050238  .... 

01.5043 

19.87 

050350  .... 

01.3833 

21.49 

050469  .... 

01.1376 

17.19 

050586  .... 

01.3449 

22.75 

050132  .... 

01.3632 

19.85 

050239  .... 

01.5179 

21.99 

050351  .... 

01.4824 

27.25 

050470  .... 

01.1109 

19.37 

050587  .... 

01.2709 

20.16 

050133  .... 

01.3704 

20.11 

050240  .... 

01.4428 

23.58 

050352  .... 

01.2933 

22.36 

050471  .... 

01.6780 

23.33 

050588  .... 

01.2785 

27.21 

050135  .... 

01.2507 

26.85 

050241  .... 

01.3170 

26.52 

050353  .... 

01.5831 

20.14 

050476  .... 

01.2475 

19J26 

050589  .... 

01.3320 

24.60 

050136  .... 

01.4215 

21.96 

050242  .... 

01.3730 

26.92 

050355  .... 

00.9653 

15.90 

050477  .... 

01.4106 

27.66 

050590  .... 

01.4053 

23.13 

050137  .... 

01.3803 

29.95 

050243  .... 

01.5537 

24.82 

050357  .... 

01.7895 

22.17 

050478  .... 

00.9938 

22.01 

050591  .... 

01.1739 

20.64 

050138  .... 

01.7766 

30.59 

050245  .... 

01.3655 

21.94 

050359  .... 

01.0386 

19.35 

050481  .... 

01.4268 

25.61 

050592  .... 

01.3816 

23.45 

050139  .... 

01.3303 

29.15 

050248  .... 

01.1103 

24.57 

050360  .... 

01.5164 

31.61 

050482  .... 

00.9597 

18.35 

050593  .... 

01.5525 

25.60 

050140  .... 

01.4148 

2923 

050251  .... 

01.1099 

1653 

050366  .... 

01.2747 

20.46 

050483  .... 

01.1904 

26.34 

050594  .... 

02.0551 

22.74 

050144  .... 

01.6499 

22.42 

050253  „.. 

00.8763 

18.00 

050367  .... 

01.2967 

26.14 

050485  .... 

01.6004 

21.94 

050597  .... 

01.2322 

21.75 

050145  .... 

01.3454 

26.85 

050254  .... 

01.1399 

22.76 

050369  .... 

01.3062 

23.37 

050486  .... 

01.4342 

23.44 

050598  .... 

01.4335 

25.33 

050146  .... 

01.3466 

050256  .... 

01.8935 

19.43 

050373  .... 

01.3703 

23.22 

050488  .... 

01.4138 

27.49 

050599  .... 

01.7122 

22.85 

050147  .... 

00.7123 

^.96 

050257  .... 

01.1982 

17.90 

050376  .... 

01.3429 

25.07 

050489  .... 

01.0669 

23.36 

050601  .... 

01.3033 

30.28 

050148  .... 

01.0691 

17.09 

050260  .... 

00.9782 

2152 

050377  .... 

00.9475 

16.99 

050491  .... 

01.1810 

26.44 

050603  .... 

01.4452 

22.96 

050149  .... 

01.3651 

22.42 

050261  .... 

01.1624 

17.18 

050378  .... 

01.1675 

22.91 

050492  .... 

01.1874 

20.52 

050604  .... 

01.5474 

27.40 

050150  .... 

01.3121 

21.41 

050262  .... 

01.8406 

25.72 

050379  .... 

01.0648 

18.39 

050494  .... 

01.1616 

23.56 

050607  .... 

01.3481 

19.27 

050152  .„. 

01.4075 

25.02 

050263  .... 

015553 

26.81 

050380  .... 

01.6428 

26.54 

050496  .... 

01.7182 

29.82 

050608  .... 

01.1805 

15.26 

050153  .... 

01.6199 

29.55 

050264  .... 

01.4300 

26.35 

050382  .... 

01.3947 

23.92 

050497  .... 

00.9065 

11.78 

050609  .... 

01.3393 

30  07 

050154  .... 

01.0949 

21.63 

050267  .... 

01.5691 

2459 

050385  .... 

01.4407 

24.00 

050498  .... 

01.2744 

21.87 

050613  .... 

01.1025 

22.87 

050155  ... 

01.1562 

19.97 

050270  .... 

01.3246 

22.68 

050388  .... 

00.9432 

14.21 

050502  .... 

01.6692 

21.87 

050615  .... 

01.4503 

21.15 

050158  .... 

01.5592 

26.71 

050272  .... 

01.3615 

19.69 

050390  .... 

01.2350 

21.04 

050503 

01.3323 

22.11 

050616  .... 

01.2735 

20.76 

050159  .... 

01.2369 

21.78 

050274  .... 

01.0960 

18.11 

050391  .... 

01.3409 

19.68 

050506  .... 

01.4708 

24.09 

050618  .... 

01.0205 

16.48 

050167  .... 

01.3568 

22.09 

050276  .... 

015591 

28.37 

050392  .... 

00.9821 

16.53 

050510  .... 

01.3648 

28.70 

050623  .... 

01.2040 

23.19 

050168  .... 

01.5962 

23.78 

050277  .... 

01.3622 

21.80 

050393  .... 

01.3945 

22.22 

050512  .... 

01.3749 

29.35 

050624  .... 

01.2514 

26.72 

050169  .... 

01.5252 

23.32 

050278  .... 

01.5011 

21.16 

050394  .... 

01.5281 

22.04 

050515  .... 

01.3295 

28.65 

050625  .... 

01.5858 

23.29 

050170  .... 

01.5054 

21.35 

050279  .... 

015210 

20.42 

050396  .... 

01.5525 

21.13 

050516  .... 

01.6481 

23.36 

050630  .... 

01.2448 

21.58 

050172  .... 

01.3087 

20.41 

050280  .... 

01.6345 

22.36 

050397  .... 

01.0703 

17.88 

050517  .... 

01.2673 

19.52 

050633  .... 

01.2660 

21.41 

050173  .... 

01.2190 

22.01 

050281  .... 

01.4865 

050401  .... 

01.2008 

15.64 

050522  .„. 

01.3936 

29.90 

050635  .... 

01.3393 

29.56 

050174  .... 

01.7090 

25.94 

050282  .... 

01.3481 

22.82 

050404 . 

01.1331 

13.84 

050523  .... 

01.2175 

25.91 

050636  .... 

01.3336 

21.81 

050175  .... 

01.3262 

23.42 

050283  .... 

01.3344 

26.60 

050406  .... 

01.1195 

14.65 

050526  .... 

01.3612 

25.43 

050637  .... 

01.0646 

22.10 
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Avg. 

hour 

wage 
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Avg. 

hour 
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Provider 
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hour 
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mix 
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hour 
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mix 

index 

Avg. 

hour 

wage 

050638  .... 

rmm 

24.17 

060033  .... 

01.1476 

1124 

070030  .... 

01.2535 

23.06 

100055  .... 

01.3743 

17.82 

100146  ..„ 

01.1447 

14.10 

050641  .... 

01.2117 

15.92 

060034  .... 

01.4987 

19.01 

070031  .... 

01.3049 

19.23 

100056  .... 

01.4899 

20.15 

100147  .... 

01.0930 

13.00 

050643  .... 

Em 

060036  .... 

01.1813 

12.48 

070033  .... 

01.3033 

24.24 

100057  .... 

01.3746 

15.39 

100150  -.. 

01.2948 

16.60 

050644  .... 

24.48 

060017  .... 

01.0516 

12.26 

070034  .... 

01.3458 

24.14 

100059  .... 

00.9153 

16.60 

100151  .... 

01.7793 

18.68 

050660  .... 

01.2866 

060038  .... 

01.0530 

11.85 

070035  .... 

01.3917 

22.12 

100060  .... 

01.7354 

16.88 

100154  .... 

01.6427 

laoo 

050661  .... 

20.77 

060041  .... 

00.8964 

15.38 

070036  .... 

01.3278 

25.69 

100061  .... 

01.5117 

2028 

100156  .... 

01.1459 

17.50 

050662  .... 

21.30 

060042  .... 

00.9425 

17.68 

070038  .... 

00.9919 

100062  .... 

01.7513 

16.20 

100157  ™. 

01.6054 

18.71 

050663  .... 

01.1139 

22.11 

060043  .... 

00.9975 

14.76 

080001  .... 

01.6573 

23.28 

100063  .... 

01.2214 

15.65 

100159  .... 

01.0322 

1428 

050666  .... 

00.7638 

23.70 

060044  .... 

01.1525 

14.89 

080002  .... 

01.2698 

16.99 

100067  .... 

01.3722 

15.72 

100160  .... 

01.0625 

1724 

050667  .... 

01.1809 

23.89 

060046  .... 

01.1237 

15.46 

080003  .... 

01.3084 

19.43 

100068  .... 

01.4318 

17.17 

100161  .... 

01.5648 

1920 

050668  .... 

01.2274 

26.93 

060047  .... 

01.1030 

09.96 

080004  .... 

01.3271 

16.96 

100069  .... 

01.5169 

1521 

100162  .... 

01.4159 

16.74 

050671  .... 

01.6203 

27.00 

060049  .... 

012107 

17.19 

080005  .... 

01.3183 

15.82 

100070  .... 

01.4353 

17.16 

100165  ..„ 

01.2363 

1321 

050672  .... 

21.17 

060050  .... 

012676 

13.15 

080006  .... 

01.3653 

16.48 

100071  .... 

01.2737 

15.51 

100166  .... 

01.4690 

1928 

050674  .... 

01.2495 

28.26 

060052  .... 

01.1344 

12.88 

080007  .... 

01.2784 

17.63 

100072  .... 

01.2463 

16.34 

100167  .... 

01.4139 

20.48 

050675  .... 

01.7051 

15.00 

060053  .... 

00.9301 

12.60 

090001  .... 

01.4960 

19.94 

100073  .... 

01.7678 

20.14 

100168  .... 

01.3765 

18.12 

050676  .... 

13.25 

060054  .... 

01.3476 

15.54 

090002  .... 

01.1416 

15.96 

100074  .... 

012361 

19.00 

100169  .... 

01.8741 

1822 

050677  .... 

01.3405 

31.12 

060056  .... 

00.8988 

12.65 

090003  .... 

01.3455 

21.55 

100075  .... 

01.6388 

16.40 

100170  .... 

01.4112 

1520 

050678  .... 

01.1794 

24.63 

060057  .... 

01.0220 

20.40 

090004  .... 

01.6239 

22.47 

100076  .... 

01.4024 

16.43 

100172  .... 

01.3624 

1324 

050680  .... 

01.2553 

25.39 

060058  .... 

00.8994 

•  10.18 

090005  .... 

01.2725 

25.88 

100077  .... 

01.3380 

15.83 

100173  .... 

01.5814 

1529 

050682  .... 

13.61 

060060  .... 

00.9656 

12.38 

090006  .... 

01.3232 

19.62 

100078  .... 

01.1723 

14.56 

100174  .... 

01.4758 

18.74 

050684  .... 

01.1759 

21.43 

060062  .... 

00.9881 

14.10 

090007  .... 

01.4799 

19.96 

100079  .... 

01.4619 

18.80 

100175  .... 

01.1062 

15.14 

050685  .... 

01.2662 

27.06 

060063  .... 

01.0031 

11.07 

090008  ..„ 

01.5653 

19.96 

100080  .... 

01.5393 

18.32 

100176  .... 

01.9667 

2521 

050686  .... 

29.52 

060064  .... 

01.3900 

20.49 

090010  „.. 

00.9357 

20.65 

100081  .... 

01.1737 

12.91 

100177  .... 

01.3286 

17.48 

050688  .... 

01.2056 

28.71 

060065  .... 

01.3782 

17.83 

090011  .... 

01.9895 

24.31 

100082  .... 

01.5720 

16.76 

100179  .... 

01.6306 

1727 

050689  .... 

01.4343 

28.59 

060066  .... 

00.9691 

12.11 

100001  .... 

01.5587 

17J27 

100083  .... 

01.3813 

16.09 

100180  .... 

01.4820 

1624 

050690  .... 

01.3986 

28.26 

060068  .... 

01.1369 

14.76 

100002  .... 

01.4599 

18.36 

100084  .... 

01.5159 

16.83 

100181  .... 

01.4152 

1521 

050693  .... 

27.22 

060070  .... 

01.1233 

15.55 

100004  .... 

01.0642 

11.43 

100085  .... 

01.3516 

1923 

100183  .... 

01.3405 

17.45 

050694  .... 

21.73 

060071  .... 

012613 

13.96 

100005  .... 

01.0143 

17.36 

100086  .... 

01.3887 

20.43 

100186  .... 

01.3885 

1420 

050695  .... 

01.1047 

24.12 

060072  .... 

00.9310 

100006  .... 

01.6473 

18.18 

100087  .... 

01.7370 

19.99 

100187  _.. 

01.4505 

1923 

050696  .... 

26.95 

060073  .... 

01.0637 

14.30 

100007  .... 

01.8060 

18.70 

100088  .... 

01.7194 

16.94 

100189  .... 

01.2663 

2123 

050697  .... 

01.1355 

16.30 

060075  .... 

012280 

18.89 

100008  .... 

01.7161 

19.32 

100090  .... 

01.3598 

1522 

100191  .... 

01.3230 

1827 

050698  .... 

01.4891 

21.28 

060076  .... 

01.3825 

16.07 

100009  .... 

01.5540 

19.83 

100092  .... 

01.5115 

16.62 

100199  ..„ 

01.2982 

1827 

050699  .... 

25.39 

060085  .... 

00.9265 

10.79 

100010  .... 

01.4427 

19.21 

100093  .... 

01.4388 

14.09 

100200  .... 

01.3820 

2122 

050700  .... 

01.5233 

30.13 

060087  .... 

01.6314 

20.20 

100012  .... 

01.6373 

17.94 

100098  .... 

01.1755 

16.49 

100203  .... 

01.1492 

ia76 

050701  .... 

01.3466 

27.27 

060088  .... 

00.9716 

13.54 

100014  .... 

01.2434 

17.55 

100099  .... 

012245 

15.33 

100204  .... 

01.5986 

17.77 

050702  .... 

16.26 

060090  .... 

00.9339 

14.20 

100015  .... 

01.3079 

16.81 

100102  .... 

01.0695 

15.80 

100206  .... 

01.3467 

2026 

050704  .... 

01.1765 

■MM 

060096  .... 

00.9593 

19.72 

100017  .... 

01.5767 

16.31 

100103  .... 

01.1072 

15.50 

100207  .... 

01.4218 

23.04 

050705  .... 

liiii 

060100  .... 

01.3764 

20.85 

100018  .... 

01.3236 

18.69 

100105  .... 

01.4167 

17.66 

100208  .... 

01.5597 

2128 

050706  .... 

060103  .... 

012065 

20.37 

100019  .... 

01.5037 

18.79 

100106  .... 

01.0533 

14.76 

100209  .... 

01.6023 

22.01 

050707  .... 

00.8651 

■iiiiii 

060104  .... 

01.3098 

19.86 

100020  .... 

01.3154 

19.55 

100107  .... 

01.3184 

17.58 

100210  .... 

01.7086 

15.89 

050708  .... 
050709  .... 

H 

060106  .... 
070001  .... 

01.3945 

01.7362 

23.62 

100022  .... 
100023  .... 

01.6583 

01.3773 

22.47 

15.61 

100108  .... 
100109  .... 

01.1084 

012226 

15.65 

16.41 

100211  .„. 

100212  .... 

01.3203 

01.6271 

1727 

1&04 

060001  .... 

01.5030 

17.31 

070002  .... 

01.8127 

24.21 

100024  .... 

01.4214 

18.53 

100110  .... 

01.4002 

16.69 

100213  .... 

01.5981 

1724 

060003  .... 

01.3096 

16.54 

070003  .... 

01.1701 

24.23 

100025  .... 

01.6538 

15.42 

100112  .... 

01.0009 

11.56 

100217  .... 

012339 

1821 

060004  .... 

01.1473 

18.71 

070004  .... 

01.1546 

23.01 

100026  .... 

01.6173 

15.46 

100113  .... 

02.1328 

16.92 

100220  .... 

01.8434 

19.78 

060006  .... 

01.1401 

16.47 

070005  .... 

01.3231 

24.75 

100027  .... 

00.9427 

10.01 

100114  .... 

01.4707 

17.68 

100221  .... 

01.4373 

1825 

060007  .... 

01.2317 

12.87 

070006  .... 

01.3732 

25.94 

100028  .... 

01.3008 

16.01 

100117  .... 

01.3068 

17.02 

100222  .... 

01.3493 

1627 

060008  .... 

13.68 

070007  .... 

01.3763 

22.95 

100029  .... 

01.3803 

18.94 

100118  .... 

01.3114 

16.43 

100223  .... 

01.4700 

1624 

060009  .... 

19.83 

070008  .... 

012804 

22.85 

100030  .... 

01.3109 

17.44 

100121  .... 

012688 

14.78 

100224  .... 

01.4555 

18.76 

060010  .... 

01.5768 

21.01 

070009  .... 

01.2496 

23.96 

100032  .... 

01.9713 

17.17 

100122  .... 

01.3418 

15.71 

100225  .... 

01.3723 

1922 

060011  .... 

18.74 

070010  .... 

01.4502 

22.35 

100034  .... 

01.7876 

17.67 

100124  .... 

01.4069 

1825 

100226  .... 

01.3627 

060012  .... 

01.4260 

16.50 

070011  .... 

012736 

22.16 

100035  .... 

01.6278 

16.30 

100125  .... 

01.0866 

16.78 

100227  .... 

01.0034 

17.78 

060013  .... 

01.2804 

17.06 

070012  .... 

01.1874 

22.30 

100038  .... 

01.6744 

20.22 

100126  .... 

01.4434 

18.61 

100228  .... 

012587 

ia85 

060014  .... 

01.7292 

20.66 

070013  .... 

01.3474 

23.92 

100039  .... 

01.7057 

20.59 

100127  .... 

01.5845 

18.03 

100229  .... 

01.3333 

17.11 

060015  .... 

01.6044 

18.45 

070015  .... 

01.3807 

23.42 

100040  .... 

01.6897 

16.11 

100128  .... 

02.1609 

19.42 

100230  .... 

01.3649 

1&43 

060016  .... 

msm 

12.48 

070016  .... 

01.3213 

24.30 

100042  .... 

01.6015 

20.23 

100129  .... 

01.3096 

17.71 

100231  .... 

01.6877 

060018  .... 

01.2240 

14.91 

070017  .... 

01.4158 

23.47 

100043  .... 

01.4283 

19.94 

100130  .... 

01.1928 

17.18 

100232  .... 

012221 

17.96 

060020  .... 

01.4952 

15.53 

070018  .... 

01.4256 

25.83 

100044  .... 

01.4447 

19.01 

100131  .... 

01.3138 

1927 

100234  .... 

01.6152 

ia45 

060022  .... 

01.7419 

16.71 

070019  .... 

012680 

23.06 

100045  .... 

01.4428 

16.70 

100132  .... 

01.4097 

15.18 

100235  .... 

01.4317 

1620 

060023  .... 

01.5247 

17.84 

070020  .... 

01.4289 

23.68 

100046  .... 

01.5106 

16.91 

100134  .... 

012156 

14.50 

100236  .... 

01.4542 

17.71 

060024  .... 

01.7207 

21.41 

070021  .... 

01.2994 

25.55 

100047  .... 

01.7854 

20.80 

100135  .... 

01.4709 

15.53 

100237  .... 

02.1813 

22.74 

060026  .... 

01.4299 

18.52 

070022  .... 

01.6980 

24.10 

100048  .... 

00.9565 

11.55 

100137  .... 

012745 

16.08 

100238  .... 

01.4226 

1625 

060027  .... 

01.5313 

19.14 

070024  .... 

01.3199 

21.90 

100049  .... 

01.3153 

16.74 

100138  .... 

00.9682 

11.92 

100239  .... 

01.4527 

18.66 

060028  „.. 

mSEm 

1  20.00 

070025  .... 

01.6953 

23.66 

100050  .... 

01.2729 

15.06 

100139  .... 

01.0334 

15.70 

100240  .... 

00.8556 

14.86 

060029  .... 

UliiJ 

070026  .... 

01.1185 

23.44 

100051  .... 

01.2310 

16.21 

100140  .... 

01.1773 

16.00 

100241  .... 

00.9113 

1229 

060030  .... 

01.3159 

18.40 

070027  .... 

012450 

24.05 

100052  .... 

01.4041 

14.82 

100142  .... 

01.1827 

1626 

100242  .... 

01.4018 

1525 

060031  .... 

01.5071 

18.31 

070028  .... 

01.4651 

22.94 

100053  .... 

01.3238 

16.23 

100144  .... 

012243 

11.94 

100243  .... 

01.4662 

16.92 

060032  .... 

01.4381 

070029  .... 

012874 

20.71 

100054  .... 

01.2994 

17.88 

100145  .... 

01.4725 

1224 

100244  .... 

01.3863 

17.40 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

100246  .... 

01.3230 

20.75 

110042  .... 

01.1790 

14.31 

110134  .... 

00.8704 

10.30 

120015  .... 

00.8598 

20.16 

140026  .... 

01.1449 

14.78 

100248  .... 

01.6328 

18.68 

110043  .... 

01.6250 

15.19 

110135  .... 

01.1388 

12.78 

120016  .... 

00.8970 

20.47 

140027  .... 

01.2762 

15.39 

100249  .... 

01.3119 

18.19 

110044  .... 

01.1797 

13.21 

110136  .... 

01.1520 

17.56 

120018  .... 

00.9883 

19.81 

140029  .... 

01.2988 

18.41 

100252  .... 

01.1810 

18.33 

110045  .... 

01.2493 

21.95 

110140  .... 

00.8058 

16.43 

120019  .... 

01.1558 

18.50 

140030  .... 

01.5387 

20.92 

100253  .... 

01.3866 

18.25 

110046  .... 

01.1838 

15.37 

110141  .... 

00.8796 

10.46 

120021  .... 

00.9286 

20.79 

140031  .... 

01.1847 

12.51 

100254  .... 

01.5036 

16.89 

110048  .... 

01.2613 

13.55 

110142  .... 

01.0386 

11.73 

120022  .... 

01.6897 

16.62 

140032  .... 

01.2774 

15.20 

1f>0255  .... 

01.2985 

20.20 

110049  .... 

01.0212 

14.46 

110143  .... 

01.3255 

18.71 

120025  .... 

00.9278 

18.26 

140033  .... 

01.2441 

17.93 

100256  .... 

01.8114 

19.59 

110050  .... 

01.0553 

12.45 

110144  .... 

01.1549 

12.85 

120026  .... 

01.2765 

21.37 

140034  .... 

01.1618 

15.80 

100258  .... 

01.6527 

21.05 

110051  .... 

00.9820 

16.34 

110146  .... 

00.9561 

12.45 

120027  .... 

01.4535 

20.92 

140035  .... 

01.0554 

11.09 

100259  .... 

01.4100 

16.77 

110052  ....' 

00.8726 

14.34 

110149  .... 

01.0717 

11.53 

130001  .... 

00.9695 

15.35 

140036  .... 

01.1506 

14.74 

100260  .... 

01.4001 

19.49 

110054  .... 

01.2733 

16.58 

110150  .... 

01.3285 

15.62 

130002  .... 

01.3383 

14.89 

140037  .... 

00.9955 

11.93 

100262  .... 

01.4017 

18.35 

110056  .... 

01.0644 

11.70 

110152  .... 

01.1220 

12.64 

130003  .... 

01.2345 

17.34 

140038  .... 

01.1754 

15.57 

100263  .... 

01.4215 

16.60 

110059  .... 

01.2402 

13.14 

110153  .... 

00.9568 

16.74 

130005  .... 

01.4022 

17.25 

140039  .... 

00.9621 

12.57 

100264  .... 

01.3949 

16.86 

110061  .... 

01.0319 

10.55 

110154  .... 

00.9795 

13.79 

130006  .... 

01.8193 

16.88 

140040  .... 

01.2404 

13.67 

100265  .... 

01.2985 

17.52 

110062  .... 

00.9472 

10.27 

110155  .... 

01.1836 

14.04 

130007  .... 

01.5553 

17.89 

140041  .... 

01.1593 

15.42 

100266  .... 

01.2182 

15.99 

110063  .... 

01.0362 

11.52 

110156  .... 

00.9738 

12.03 

130008  .... 

00.9091 

11.92 

140042  .... 

01.0276 

13.28 

100267  .... 

01.2953 

19.12 

110064  .... 

01.2695 

15.88 

110157  .... 

01.0805 

15.98 

130009  .... 

00.9481 

15.96 

140043  .... 

01.2443 

15.96 

100268  .... 

01.2190 

22.57 

110065  .... 

01.0563 

11.99 

110161  .... 

01.2316 

19.75 

130010  .... 

01.0134 

14.43 

140045  .... 

00.9734 

12.36 

100269  .... 

01.3820 

21.84 

110066  .... 

01.3146 

15.99 

110162  .... 

00.8777 

130011  .... 

01.2663 

15.29 

140046  .... 

01.2920 

15.06 

100270  .... 

00.8854 

08.60 

110069  .... 

01.1375 

16.05 

110163  .... 

01.3592 

18.05 

130012  .... 

01.0033 

17.91 

140047  .... 

01.1556 

12.83 

100271  .... 

01.7876 

16.19 

110070  .... 

00.9918 

10.92 

110164  .... 

01.4399 

18.67 

130013  .... 

01.2907 

16.78 

140048  .... 

01.3210 

21.62 

100273  .... 

01.1555 

16.72 

110071  .... 

00.9799 

09.13 

110165  .... 

01.3380 

16.78 

130014  .... 

01.3583 

16.02 

140049  .... 

01.5612 

18.55 

100275  .... 

01.5128 

21.10 

110072  .... 

01.0385 

11.97 

110166  .... 

01.5044 

16.62 

130015  .... 

00.8456 

11.94 

140051  .... 

01.4159 

19.71 

100276  .... 

01.3266 

21.04 

110073  .... 

01.2536 

12.73 

110168  .... 

01.6390 

19.01 

130016  .... 

00.8863 

16.82 

140052  .... 

01.3254 

15.64 

100277  .... 

01.0704 

13.45 

110074  .... 

01.4550 

17.30 

110169  .... 

00.6684 

19.82 

130017  .... 

01.1662 

14.08 

140053  .... 

01.8281 

17.25 

100278  .... 

00.8470 

17.64 

110075  .... 

01.1944 

14.67 

110171  .... 

01.3974 

21.21 

130018  .... 

01.6857 

18.13 

140054  .... 

01.3179 

22.79 

100279  .... 

01.4017 

19.25 

110076  .... 

01.3738 

18.20 

110172  .... 

01.2170 

130019  .... 

01.1462 

13.98 

140055  .... 

00.9762 

13.01 

100280  .... 

01.4128 

17.83 

110078  .... 

01.6419 

20.48 

110174  .... 

00.9987 

13.50 

130021  .... 

00.9430 

10.36 

140058  .... 

01.1683 

14.76 

100281  .... 

01.2713 

19.04 

110079  .... 

01.3867 

19.71 

110176  .... 

01.0961 

19.01 

130022  .... 

01.2896 

15.71 

140059  .... 

01.1460 

13.34 

100282  .... 

01.1035 

110080  .... 

01.1510 

15.47 

110177  .... 

01.4732 

18.73 

130024  .... 

01.0074 

15.03 

140061  .... 

01.0905 

13.15 

100283  .... 

01.4423 

110082  .... 

02.0423 

20.22 

110178  .... 

01.0701 

19.58 

130025  .... 

01.1165 

16.20 

140062  .... 

01.2773 

21.56 

110001  .... 

01.2829 

16.74 

110083  .... 

01.6304 

20.25 

110179  .... 

01.2084 

21.20 

130026  .... 

01.1560 

16.79 

140063  .... 

01.3587 

20.34 

110002  .... 

01.2029 

14.85 

110086  .... 

01.1579 

13.70 

110181  .... 

00.9605 

11.66 

130027  .... 

00.8922 

16.96 

140064  .... 

01.2366 

15.63 

110003  .... 

01.3085 

12.29 

110087  .... 

01.2659 

18.36 

110183  .... 

01.4004 

18.69 

130028  .... 

01.2052 

15.05 

140065  .... 

01.4654 

23.04 

110004  .... 

01.2453 

16.00 

110088  .... 

01.0863 

10.58 

110184  .... 

01.1402 

17.71 

130029  .... 

01.0312 

15.58 

140066  .... 

01.2979 

13.08 

110005  .... 

01.2307 

17.68 

110089  .... 

01.1961 

14.54 

110185  .... 

01.1390 

12.05 

130030  .... 

01.0209 

14.67 

140067  .... 

01.8106 

17.15 

110006  .... 

01.3275 

17.10 

110091  .... 

01.3517 

17.32 

110186  .... 

01.2511 

15.58 

130031  .... 

01.0486 

11.89 

140068  .... 

01.3772 

17.79 

n0X7  .... 

01.4301 

15.73 

110092  .... 

01.0992 

1256 

110187  .... 

01.1357 

17.43 

130034  .... 

01.0508 

14.58 

140069  „.. 

01.0914 

14.27 

1 1  XX)8  .... 

01.1769 

14.50 

110093  .... 

00.9452 

09.30 

110188  .... 

01.4760 

17.46 

130035  .... 

00.9454 

13.51 

140070  .... 

01.3464 

15.36 

11.X)09  .... 

01.0443 

15.28 

110094  .... 

01.0216 

11.93 

110189  .... 

01.2039 

18.59 

130036  .... 

01J2470 

09.19 

140074  .... 

01.0354 

15.11 

110010  .... 

02.0526 

23.06 

110095  .... 

01.2630 

12.81 

110190  .... 

01.1387 

13.01 

130037  .... 

01.1733 

15.01 

140075  .... 

01.4482 

17.74 

110011  .... 

01.2551 

15.54 

110096  .... 

01.0913 

12.34 

110191  .... 

01.3062 

17.97 

130043  .... 

01.0364 

14.00 

140077  .... 

01.1222 

14.95 

110013  .... 

01.1134 

13.82 

110097  .... 

01.0512 

14.03 

110192  .... 

01.3434 

20.20 

130044  .... 

01.0674 

10.65 

140079  .... 

01.2611 

20.63 

110014  .... 

01.0738 

13.26 

110098  .... 

01.0322 

12.30 

110193  .... 

01.1627 

15.60 

130045  .... 

01i)030 

12.30 

140080  .... 

01.6786 

18.56 

110015  .... 

01.2788 

16.72 

110100  .... 

01.0601 

11.30 

110194  .... 

00.9472 

12.58 

130048  .... 

01.0330 

10.31 

140081  .... 

01.1023 

12.45 

110016  .... 

01.2194 

14.43 

110101  .... 

01.0740 

10.28 

110195  .... 

01.1321 

10.00 

130049  .... 

01J2151 

16.73 

140082  .... 

01.5490 

20.34 

110017  .... 

00.9514 

11.20 

110103  .... 

00.9390 

09.39 

110198  .... 

01.3765 

22.76 

130054  .... 

00.9330 

18.69 

140083  .... 

01.2899 

15.67 

110018  .... 

01.1881 

15.66 

110104  .... 

01.1922 

12.01 

110200  .... 

01.9396 

15.32 

130056  .... 

00.9020 

09.97 

140084  .... 

01.2165 

18.03 

1.0020  .... 

01.2051 

17.27 

110105  .... 

01.0766 

14.09 

110201  .... 

01.3759 

16.18 

130058  .... 

01.0275 

13.32 

140086  .... 

0T.1518 

11.92 

*10023  .... 

01.2964 

16.89 

110107  .... 

01.7532 

17.13 

110203  .... 

00.9931 

15.24 

130060  .... 

01.2292 

17.97 

140087  .... 

01.2902 

17.36 

110024  .... 

01.4085 

16.46 

110108  .... 

01.0779 

10.44 

110204  .... 

00.7983 

16.64 

140001  .... 

01.2446 

14.00 

140088  .... 

01.5977 

23.06 

110025  .... 

01.4202 

15.36 

110109  .... 

01.1110 

13.54 

110205  .... 

01.0713 

13.28 

140002  .... 

01.3090 

■  16.16 

140089  .... 

01.2351 

15.16 

110026  .... 

01.1955 

13.12 

110111  .... 

01.1008 

13.66 

110207  .... 

01.0576 

13.48 

140003  .... 

01 .0231 

12.69 

140090  .... 

01.4626 

24.80 

.0027  .... 

01.0801 

14.33 

110112  .... 

00.9810 

15.61 

110208  .... 

00.9109 

12.52 

140004  .... 

01.0152 

14.64 

140091  .... 

01.7797 

16.35 

110028  .... 

01.6087 

17.60 

110113  .... 

01.0754 

12.69 

110209  .... 

00.9130 

140005  .... 

00.9445 

09.86 

140093  .... 

01.1615 

15.98 

110029  .... 

01.3243 

17.70 

110114  .... 

01.1082 

13.17 

110210  .... 

01.0869 

140007  .... 

01.4546 

20.34 

140094  .... 

01.2618 

17.89 

110^.0  .... 

01.2231 

17.52 

110115  .... 

01.6517 

18.21 

120001  .... 

01.7122 

23.07 

140008  .... 

01.4279 

20.25 

140095  .... 

01.5124 

18.79 

110031  .... 

01.3455 

20.47 

110118  .... 

01.0138 

11.40 

120002  .... 

01.2031 

17.55 

140010  .... 

01.3181 

21.78 

140097  .... 

00.9517 

12.93 

110032  .... 

01.2138 

14.40 

110120  .... 

01.1050 

11.39 

120003  .... 

01.1117 

21.38 

140011  .... 

01.0968 

13-.89 

140098  .... 

01.6019 

18.91 

0033  .... 

01.4241 

20.02 

110121  .... 

01.1562 

12.05 

120004  .... 

01.2411 

19.86 

140012  .... 

01.2725 

15.85 

140100  .... 

01.3360 

17.74 

1.0034  .... 

01.5155 

15.82 

110122  .... 

01.2984 

15.88 

120005  .... 

01.2737 

18.43 

140013  .... 

01.6368 

15.47 

140101  .... 

01.1394 

17.56 

110035  .... 

01.3200 

18.11 

110124  .... 

01.0454 

14.58 

120006  .... 

01.1713 

22.51 

140014  .... 

01.1626 

15.87 

140102  .... 

01.0394 

13.57 

110036  .... 

01.6154 

18.45 

110125  .... 

015007 

15.34 

120007  .... 

01.6238 

19.33 

140015  .... 

01.2858 

13.12 

140103  .... 

01.3496 

17.19 

110037  .... 

01.0626 

09.72 

110127  .... 

00.9893 

12.30 

120009  .... 

01.0106 

18.94 

140016  .... 

00.9209 

10.97 

140105  .... 

01.2716 

19.12 

110038  .... 

01.4567 

14.12 

110128  .... 

01.1836 

1755 

120010  .... 

01.8065 

21.30 

140018  .... 

01.3546 

18.18 

140107  .... 

01.0636 

11.30 

110039  .... 

01.3732 

17.07 

110129  .... 

01.6398 

12.75 

120011  .... 

01.2612 

28.18 

140Cn  .... 

00.9450 

12.11 

140108  .... 

01.3514 

20.09 

110040  .... 

01.0515 

15.13 

110130  .... 

01.0589 

09.58 

120012  .... 

00.9554 

19.45 

140024  .... 

01.0061 

13.82 

140109  .... 

01.0897 

12.38 

110041  .... 

01.2778 

13.87 

110132  .... 

01.1404 

12.55 

120014  .... 

01.2507 

20.16 

140025  .... 

01.0811 

15.57 

140110  .... 

01.2892 

15.34 
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Provider 

Case 

mix 

Irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxiex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxiex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxiex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxiex 

Avg. 

hour 

wage 

140112  .... 

01.0965 

13.56 

140202  .... 

01.3426 

19.33 

150022  .... 

01.0980 

17.53 

150101  .... 

01.1104 

15.07 

160048  .... 

01.1233 

11.75 

140113  .... 

01.4687 

17.23 

140203  .... 

01.1739 

17.40 

150023  .... 

01.4769 

16.92 

150102  .... 

01.0650 

13.94 

160049  .... 

00.9284 

11.56 

140114  .... 

01.3274 

17.70 

140205  .... 

00.9214 

13.44 

150024  .... 

01.3035 

15.60 

150103  .... 

01.0279 

15.64 

160050  .... 

01.0311 

13.62 

140115  .... 

01.2848 

16.57 

140206  .... 

00.9779 

18.13 

150025  .... 

01.4971 

17.14 

150104  .... 

01.1084 

14.82 

160051  .... 

01.1187 

14.21 

140116  .... 

01.2435 

17.79 

140207  .... 

01.3688 

19.80 

150026  „.. 

01.1675 

16.48 

150105  .... 

01.3107 

15.63 

160052  .... 

01.0489 

12.86 

140117  .... 

01.4090 

16.72 

140208  .... 

01.5927 

22.03 

150027  .... 

01.0157 

15.66 

150106  .... 

01.0815 

15.53 

160054  .... 

00.9694 

11.05 

140418  .... 

01.6957 

21.24 

140209  .... 

01.7149 

16.20 

150029  .... 

01.2769 

17.73 

150109  .... 

01.4210 

14.54 

160055  .... 

01.0271 

140119  .... 

01.6578 

20.94 

140210  .... 

01.0283 

11.46 

150030  .... 

01.0675 

15.26 

150110  .... 

00.9954 

14.35 

160056  .... 

01.0362 

12.73 

140120  .... 

01.4814 

14.18 

140211  .... 

01.1928 

18.69 

150031  .... 

01.0304 

13.82 

150111 

01.2159 

13.31 

160057  .... 

01.3290 

14.53 

140121  .... 

01.4762 

10.01 

140212  .... 

01.1562 

21.62 

150032  .... 

01.8129 

18.37 

150112  L 

01.2079 

16.65 

160058  .... 

01.6641 

17.91 

140122  .... 

01.5373 

20.90 

140213  .... 

01.2707 

21.23 

150033  .... 

01.5682 

18.86 

150113  .... 

01.1647 

16.07 

160060  .... 

01.0516 

13.01 

140124  .... 

01.1333 

21.99 

140215  .... 

01.1481 

13.29 

150034  .... 

01.3594 

18.13 

150114  .... 

01.0006 

12.64 

160061  .... 

01.0052 

12.04 

140125  .... 

01.3141 

14.30 

140217  .... 

01.2000 

20.19 

150035  .... 

01.4091 

17.89 

150115  .... 

01.3358 

16.31 

160062  .... 

01.0359 

11.11 

140127  .... 

01.3094 

16.12 

140218  .... 

00.9759 

13.27 

150036  .... 

01.0182 

16.72 

150122  .... 

01.1316 

16.92 

160063  .... 

01.1735 

12.72 

140128  .... 

01.0912 

15.47 

140220  .... 

01.1237 

14.02 

150037  .... 

01.2532 

16.88 

150123  .... 

01.2559 

13.21 

160064  .... 

01.5804 

16.66 

140129  .... 

01.0377 

13.55 

140223  .... 

01.5250 

21.42 

150038  .... 

01.3406 

15.77 

150124  .... 

01.1502 

14.29 

160065  .... 

01.0796 

13.11 

140130  .... 

01.1725 

19.93 

140224  .... 

01.3763 

20.01 

150039  .... 

00.9542 

14.21 

150125  .... 

01.3991 

17.70 

160066  .... 

01.1325 

13.51 

140132  .... 

01.4217 

18.36 

140228  .... 

01.5757 

16.72 

150042  .... 

01.2377 

14.39 

150126  .... 

01.5033 

18.93 

160067  .... 

01.4111 

15.81 

140133  .... 

01.3843 

19.25 

140230  .... 

00.9812 

14.89 

150043  .... 

01.0398 

18.18 

150127  .... 

01.1534 

12.34 

160068  .... 

00.9913 

13.55 

140135  .... 

01.2412 

13.86 

140231  .... 

01.5483 

19.72 

150044  .... 

01.2436 

17.15 

150128  .... 

01.2294 

17.33 

160069  .... 

01.3977 

15.53 

140137  .... 

01.0158 

13.42 

140233  .... 

01.7552 

15.55 

150045  .... 

01.1638 

15.56 

150129  .... 

01.1748 

19.71 

160070  .... 

00.9804 

140138  .... 

00.9707 

11.80 

140234  .... 

01.1921 

15.04 

150046  .... 

01.4977 

16.06 

150130  .... 

01.0588 

13.99 

160072  .... 

01.0797 

12.24 

140139  .... 

01.0718 

13.33 

140236  .... 

00.9891 

11.86 

150047  .... 

01.6539 

17.32 

150132  .... 

01.3503 

18.09 

160073  .... 

00.9651 

10.93 

140140  .... 

01.1676 

12.45 

140239  .... 

01.5695 

17.90 

150048  .... 

01.1741 

15.68 

150133  .... 

01.1933 

15.64 

160074  .... 

00.9967 

12.64 

140141  .... 

00.9239 

12.09 

140240  .... 

01.4712 

21.75 

150049  .... 

01.1587 

12.40 

150134  .... 

01.2884 

15i!4 

160075  .... 

01.0724 

13.49 

140143  .... 

01.1190 

15.80 

140242  .... 

01.5193 

20.44 

150050  .... 

01.1485 

14.30 

150136  .... 

00.9179 

18.60 

160076  .... 

01.0566 

1554 

140144  .... 

01.0202 

13.85 

140245  .... 

01.1141 

12.96 

150051  .... 

01.2735 

15.96 

150137  .... 

03.1313 

160077  .... 

01.2005 

1022 

140145  .... 

01.1235 

15.06 

140246  .... 

01.0607 

11.58 

150052  .... 

01.1241 

11.23 

150138  .... 

01.1910 

160079  .... 

01.4063 

15.08 

140146  .... 

00.9399 

14.65 

140250  .... 

01.2721 

21.19 

150053  .... 

01.0216 

15.93 

150140  .... 

02.4842 

160080  .... 

01.2127 

15.51 

140147  .... 

01.1689 

13.02 

140251  .... 

01.3111 

17.14 

150054  .... 

01.1266 

13.30 

150141  .... 

00.9198 

160081  .... 

01.0831 

13.91 

140148  .... 

01.7026 

16.79 

140252  .... 

01.4481 

21.67 

150056  .... 

01.6530 

19.66 

150897  .... 

05.1218 

160082  .... 

01.6924 

16.88 

140150  .... 

01.5334 

22.42 

140253  .... 

01.4610 

14.43 

150057  .... 

02.4338 

14.55 

160001  .... 

01.2439 

16.04 

160083  .... 

01.5064 

16.82 

140151  .... 

01.1688 

16.06 

140258  .... 

01.5165 

20.74 

150058  .... 

01.6757 

17.54 

160002  .... 

01.2061 

12.61 

160085  .... 

01.0754 

11.90 

140152  .... 

01.0932 

21.14 

140271  .... 

01.0467 

13.77 

150059  .... 

01.3249 

18.15 

160003  .... 

01.0308 

12.40 

160086  .... 

00.9602 

12.15 

140155  .... 

01.2094 

16.91 

140275  .... 

01.2155 

15.26 

150060  .... 

01.1564 

15.01 

160005  .... 

01.0538 

12.42 

160088  .... 

01.0433 

13.89 

140158  .... 

01.3335 

20.44 

140276  .... 

01.9959 

19.03 

150061  .... 

01.2447 

14.90 

160007  .... 

01.0184 

12.24 

160089  .... 

01.2073 

13.54 

140160  .... 

01.2063 

14.61 

140280  .... 

01.2762 

16.62 

150062  .... 

01.0233 

14.82 

160008  .... 

01.1335 

14.26 

160090  .... 

01.0580 

14.34 

140161  .... 

01.1250 

16.18 

140281  .... 

01.5943 

19.85 

150063  .... 

01.0873 

19.83 

160009  .... 

01.2106 

13.13 

160091  .... 

01.1695 

10.55 

140162  .... 

01.6805 

17.28 

140285  .... 

01.2309 

14.65 

150064  .... 

01.0346 

16.55 

160012  .... 

01.1292 

13.88 

160092  .... 

00.9649 

12.70 

140164  .... 

01.2497 

15.27 

140286  .... 

01.0922 

16.58 

150065  .... 

01.0989 

16.08 

160013  .... 

01.2580 

14.28 

160093  .... 

01.1424 

12.92 

140165  .... 

01.0894 

12.83 

140288  .... 

01.6787 

21.28 

150066  .... 

00.9891 

■  13.07 

160014  .... 

00.9703 

12.72 

160094  .... 

01.2097 

14.65 

140166  .... 

01.2670 

15.81 

140289  .... 

01.2885 

14.43 

150067  .... 

01.0729 

13.96 

160016  .... 

01.2622 

15.22 

160095  .... 

01.0123 

15.81 

140167  .... 

01.1570 

13.88 

140290  .... 

01.3203 

19.56 

150069  .... 

01.2194 

16.18 

160018  .... 

00.9108 

12.92 

160097  .... 

01.1814 

13.10 

140168  .... 

01.2012 

14.64 

140291  .... 

01.3419 

22.01 

150070  .... 

01.0530 

14.00 

160020  .... 

01.0625 

11.57 

160098  .... 

01.0188 

12.41 

140170  .... 

01.1306 

11.77 

140292  .... 

01.1778 

18.63 

150071  .... 

01.2019 

11.71 

160021  .... 

01.0819 

14.23 

160099  .... 

00.9949 

11.94 

140171  .... 

00.8944 

10.42 

140294  .... 

01.1511 

15.03 

150072  .... 

01.1576 

15.53 

160023  .... 

01.0941 

13.47 

160101  .... 

01.1236 

17.13 

140172  .... 

01.5026 

17.11 

140297  .... 

01.1950 

21.49 

150073  .... 

00.9918 

17.12 

160024  .... 

01.5923 

16.25 

160102  .... 

01.3050 

15.06 

140173  .... 

00.9836 

12.88 

140300  .... 

01.0367 

150074  .... 

01.5594 

18.05 

160025  .... 

01.7778 

15.89 

160103  .... 

00.9911 

1223 

140174  .... 

01.4124 

17.67 

150001  .... 

01.0972 

16.90 

150075  .... 

01.1754 

13.29 

160026  .... 

01.1442 

14.15 

160104  .... 

01.1581 

16.70 

140176  .... 

01.2493 

19.10 

150002  .... 

01.4373 

17.08 

150076  .... 

01.0745 

16.60 

160027  .... 

01.1974 

12.61 

160106  .... 

01.0904 

13.40 

140177  .... 

01.2799 

15.29 

150003  .... 

01.7331 

16.59 

150077  .... 

01.3123 

15.22 

160028  .... 

01.3029 

17.45 

160107  .... 

01.1461 

14.31 

140179  .... 

01.3034 

18.61 

150004  .... 

01.4468 

18.37 

150078  .... 

01.0196 

18.19 

160029  .... 

01.4799 

16.57 

160108  .... 

01.1020 

13.59 

140180  .... 

01.4730 

20.05 

150005  .... 

01.2178 

16.87 

150079  .... 

01.2034 

13.37 

160030  .... 

01.2650 

15.65 

160109  .... 

00.9338 

11.85 

140181  .... 

01.3412 

17.28 

150006  .... 

01.1904 

15.77 

150082  .... 

01.4896 

16.98 

160031  .... 

01.1968 

12.60 

160110  .... 

01.5430 

17.18 

140182  .... 

01.3058 

19.45 

150007  .... 

01.2625 

17.48 

150084  .... 

01.8655 

21.52 

160032  .... 

01.1969 

14.22 

160111  .... 

00.9992 

10.53 

140184  .... 

01.1675 

13.87 

150008  .... 

01.3341 

18.07 

150086  .... 

01.2770 

15.03 

160033  .... 

01.5017 

15.45 

160112  .... 

01.4460 

14.36 

140185  .... 

01.4725 

15.34 

150009  .... 

01.2833 

16.85 

150088  .... 

01.1849 

16.25 

160034  .... 

01.0027 

13.04 

160113  .... 

01.0071 

11.13 

140186  .... 

01.2813 

17.46 

150010  .... 

01.1806 

16.38 

150089  .... 

01.3686 

17.27 

160035  .... 

00.9960 

11.50 

160114  .... 

01.0526 

13.89 

140187  .... 

01.4143 

15.70 

150011  .... 

012160 

15.65 

150090  .... 

01.2297 

17.84 

160036  .... 

01.0488 

13.58 

160115  .... 

00.9897 

12.83 

140188  .... 

00.9687 

10.93 

150012  .... 

01.6434 

18.77 

150091  .... 

01.0696 

15.33 

160037  .... 

01.1651 

14.19 

160116  .... 

01.1879 

14.80 

140189  .... 

01.1508 

15.87 

150013  .... 

01.1117 

12.68 

150092  .... 

01.0246 

12.84 

160039  .... 

01.0370 

14.71 

160117  .... 

01.2924 

14.70 

140190  .... 

01.1530 

13.53 

150014  .... 

01.4271 

18.85 

150094  .... 

01.0291 

16.14 

160040  .... 

01.3268 

15.44 

160118  .... 

01.0051 

11.77 

140191  .... 

01.4154 

20.56 

150015  .... 

012677 

16.77 

150095  .... 

01.0866 

15.17 

160041  .... 

01.0084 

12.61 

160120  .... 

00.9931 

09.44 

140192  .... 

01.1322 

16.11 

150017  .... 

01.7977 

15.68 

150096  .... 

01.0528 

17.76 

160043  .... 

01.0207 

13.56 

160122  .... 

01.1748 

14.31 

140193  .... 

01.0104 

11.79 

150018  .... 

012591 

16.65 

150097  .... 

01.0892 

16.38 

160044  .... 

01.1698 

12.51 

160123  .... 

01.1808 

14.15 

140197  .... 

01.3690 

16.76 

150019  .... 

01.0382 

13.59 

150098  .... 

01,1575 

11.86 

160045  .... 

01.6667 

16.35 

160124  .... 

01.2394 

imam 

140199  .... 

01.0260 

14.73 

150020  .... 

01.1643 

12.34 

150099  .... 

01.2997 

16.16 

160046  .... 

01.0636 

11.86 

160126  .... 

01.0838 

16.15 

140200  .... 

01.4494 

20.10 

150021  .... 

01.6412 

17.52 

150100  .... 

01.6382 

17.23 

160047  .... 

01.3421 

15.29 

160129  ... 

01.0127 

12.82 
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Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

160130  .... 

01.0625 

12.49 

170067  .... 

00.9103 

11.65 

170160  .... 

01.0407 

11.13 

180067  .... 

01.9277 

1527 

190034  .... 

01.1602 

160131  .... 

01.1371 

12.28 

170068  .... 

01.3094 

BSu 

170164  .... 

00.9906 

13.92 

180069  .... 

01.0350 

15.39 

190035  .... 

01.4469 

160133  .... 

01.1892 

17.39 

170069  .... 

01.1645 

170166  .... 

01.1623 

13.71 

180070  .... 

01.0759 

13.59 

190036  .... 

01.6233 

18.08 

160134  .... 

01.0327 

12.24 

170070  .... 

01.0065 

1^ 

170168  .... 

00.8805 

10.83 

180072  .’... 

00.9953 

14.39 

190037  .... 

01.0251 

10.21 

160135  .... 

00.9953 

10.69 

170072  .... 

00.9187 

10.54 

170171  .... 

01.0870 

10.44 

180075  .... 

00.9673 

1229 

190039  .... 

01.4452 

17.58 

160138  .... 

01.1205 

12.71 

170073  .... 

01.0171 

12.99 

170172  .... 

00.9598 

12.70 

180078  .... 

01.0960 

16.85 

190040  .... 

01.3872 

17.91 

160140  .... 

01.0812 

14.30 

170074  ....  1 

01.1095 

12.85 

170174  .... 

01.0175 

10.87 

180079  .... 

01.2252 

13.16 

190041  .... 

01.4886 

16.84 

160142  .... 

01.0411 

13.08 

170075  .... 

00.8614 

10.41 

170175  .... 

01.2756 

17.46 

180080  .... 

01.0560 

13.90 

190043  .... 

01.0919 

12.42 

160143  .... 

01.0401 

12.58 

170076  .... 

01.0513 

10.87 

170176  .... 

01.5076 

19.27 

180085  .... 

01.2867 

16.89 

190044  .... 

01.1587 

17.86 

160145  .... 

01.1178 

11.55 

170077  .... 

00.9750 

10.85 

170181  .... 

01.1767 

180087  .... 

01.0977 

1307 

190045  .... 

01.3452 

18.67 

160146  .... 

01.3788 

14.96 

170079  .... 

01.0894 

10.45 

180001  .... 

01.2221 

15.86 

180088  .... 

01  6293 

18.09 

190046  .... 

01.4675 

1626 

160147  .... 

01.2215 

14.07 

170080  .... 

00.9829 

11.16 

180002  .... 

01.0469 

16.25 

180092  .... 

01.0862 

13.78 

190047  .... 

01.0592 

16.48 

160151  .... 

01.0912 

13.10 

170081  .... 

00.9978 

10.32 

180004  .... 

01.1119 

13.38 

180093  .... 

01.3382 

14.08 

190048  .... 

01.0642 

13.69 

160152  .... 

00.9447 

12.41 

170082  .... 

00.9942 

10.30 

180005  .... 

01.0618 

17.26 

180094  .... 

00.9419 

11.42 

190049  .... 

01.0172 

13.95 

160153  .... 

01.7242 

16.90 

170084  .... 

00.9622 

10.65 

180006  .... 

00.9274 

08.63 

180095  .... 

01.1899 

12.50 

190050  .... 

01.0694 

13.14 

170001  .... 

01.2131 

14.88 

170085  .... 

00.8999 

11.95 

180007  .... 

01.3845 

14.33 

180099  .... 

01.2077 

10.89 

190053  .... 

01.0354 

1225 

170004  ...; 

01.0693 

12.69 

170086  .... 

01.6679 

17.55 

180009  .... 

01.3240 

16.50 

180101  .... 

01.3186 

18.68 

190054  .... 

01.3615 

1323 

170006  .... 

01.2010 

15.19 

170087  .... 

01.4303 

18.81 

180010  .... 

01.8396 

16.23 

180102  .... 

01.4368 

14.54 

190059  .... 

00.9426 

13.39 

170008  .... 

00.9801 

12.92 

170088  .... 

00.8977 

09.76 

180011  .... 

01.1454 

15.42 

180103  .... 

02.0493 

17.52 

190060  .... 

01.4785 

15.16 

170009  .... 

01.1155 

17.18 

170089  .... 

01.0612 

12.95 

180012  .... 

01.3085 

16.85 

180104  .... 

01.4735 

15.55 

190064  .... 

01.4974 

16.92 

170010  .... 

01.1763 

14.08 

170090  .... 

01.0082 

09.95 

180013  .... 

01.4626 

15.12 

180105  .... 

00.9012 

12.43 

190065  .... 

01.4931 

17.04 

170011  .... 

01.3537 

14.19 

170092  .... 

00.8129 

11.15 

180014  .... 

01.5910 

17.73 

180106  .... 

00.9012 

11.83 

190071  .... 

00.8498 

11.85 

170012  .... 

01.4645 

15.64 

170093  .... 

00.8838 

11.10 

180015  .... 

01.1845 

14.35 

180108  .... 

00.8747 

12.16 

190075  .... 

01.4543 

18.92 

170013  .... 

01.3540 

13.97 

170094  .  .. 

01.0632 

13.44 

180016  .... 

01.2633 

14.75 

180115  .... 

00.9720 

14.02 

190077  .... 

00.9541 

11.73 

170014  .... 

01.0794 

14.53 

170095  .... 

01.1095 

13.17 

180017  .... 

01.2913 

13.27 

180116  .... 

01.3169 

15.01 

190078  .... 

01.1817 

11.43 

170015  .... 

00.9806 

13.60 

170097  .... 

00.9789 

10.48 

180018  .... 

01.1740 

13.63 

180117  .... 

01.2367 

15.41 

190079  .... 

01.2300 

14.73 

170016  .... 

01.6091 

19.51 

170098  .... 

01.0225 

15.18 

180019  .... 

01.3293 

16.80 

180118  .... 

01.0391 

11.92 

190081  .... 

00.9047 

08.99 

170017  .... 

01.1922 

15.10 

170099  .... 

01.3189 

10.77 

180020  .... 

01.0556 

15.49 

180120  .... 

00.9822 

12.26 

190083  .... 

00.9672 

11.08 

170018  .... 

01.0161 

11.92 

170100  .... 

01.0247 

13.48 

180021  .... 

01.1618 

12.98 

180121  .... 

01.0719 

12.71 

190086  .... 

01.3024 

14.53 

170019  .... 

01.1399 

14.63 

170101  .... 

00.9913 

13.45 

180023  .... 

00.8798 

10.99 

180122  .... 

01.0623 

12.63 

190088  .... 

01.2370 

16.38 

170020  .... 

01.3110 

14.68 

170102  .... 

00.9680 

12.36 

180024  .... 

01.2590 

15.48 

180123  .... 

01.4446 

17.30 

190089  .... 

01.0711 

0926 

170022  .... 

01.1413 

13.47 

170103  .... 

01.2817 

14.83 

180025  .... 

01.1179 

15.19 

180124  .... 

01.4142 

15.91 

190090  .... 

01.1668 

14.43 

170023  .... 

01.3799 

15.56 

170104  .... 

01.4279 

19.34 

180026  .... 

01.1606 

11.76 

180125  ..„ 

00.9599 

15.97 

190092  .... 

01.2573 

1224 

170024  .... 

01.2165 

11.95 

170105  .... 

00.9750 

13J23 

180027  .... 

01.2141 

14.17 

180126  .... 

01.2179 

11.31 

190095  .... 

01.0284 

13.52 

170025  .... 

01.3789 

14.29 

170106  .... 

00.8751 

12.19 

180028  .... 

00.9833 

16.46 

180127  .... 

01.2600 

16.63 

190098  .... 

01.5166 

17.10 

170026  .... 

01.0526 

13.40 

170108  .... 

00.9812 

10.51 

180029  .... 

01.2220 

15.43 

180128  .... 

01.1607 

13.00 

1900^  .... 

01.1300 

17.03 

170027  .... 

01.2573 

14.72 

170109  .... 

01.0068 

13.96 

180030  .... 

01.1336 

09.54 

180129  .... 

01.0456 

15.03 

190102  .... 

01.5245 

15.33 

170030  .... 

01.0235 

13.67 

170110  .... 

00.9179 

15.29 

180031  .... 

00.9296 

12.11 

180130  .... 

01.4167 

17.27 

190103  .... 

00.8384 

09.39 

170031  .... 

00.9325 

11.65 

170112  .... 

00.9238 

12.74 

180032  .... 

01.0559 

15.53 

180132  .... 

01.1821 

14.40 

190106  .... 

01.1220 

15.42 

170032  .... 

01.1074 

13.49 

170113  .... 

01.1925 

13.04 

180033  .... 

01.1073 

12.13 

180133  .... 

01.2386 

17.31 

190109  .... 

01.2162 

14.04 

170033  .... 

01.2882 

14.68 

170114  .... 

01.0133 

12.48 

180034  .... 

00.9890 

14.93 

180134  .... 

00.9786 

12.39 

190110  .... 

01.0315 

11.76 

170034  .... 

00.9131 

13.26 

170115  .... 

01.0216 

10.73 

180035  .... 

01.4971 

16.92 

180136  .... 

01.4161 

16.84 

190111  .... 

01.5568 

17.17 

170035  .... 

00.8750 

12.11 

170116  .... 

01.0387 

13.57 

180036  .... 

01.1477 

16.65 

180137  .... 

01.6839 

17.08 

190112  .... 

01.4902 

17.35 

170036  .... 

00.8821 

11.44 

170117  .... 

00.9050 

12.83 

180037  .... 

01.2434 

19.20 

180138  .... 

01.1826 

16.52 

190113  .... 

01.3396 

17.08 

170037  .... 

01.1169 

15.23 

170119  .... 

00.9649 

10.20 

180038  .... 

01.3562 

14.14 

180139  .... 

01.1051 

15.33 

190114  .... 

00.9851 

1228 

170038  .... 

00.9551 

11.29 

170120  .... 

01.3299 

14.75 

180040  .... 

01.9301 

19.09 

190001  .... 

00.9644 

16.01 

190115  .... 

01.2542 

17.60 

170039  .... 

01.0968 

12J22 

170121  .... 

00.9411 

11.71 

180041  .... 

01.0478 

13.28 

190002  .... 

01.6374 

18.16 

190116  .... 

01.2858 

13.30 

170040  .... 

01.4401 

16.25 

170122  .... 

01.8098 

18.62 

180042  .... 

01.1672 

12.00 

190003  .... 

01.4074 

1823 

190118  .... 

01.0092 

12.00 

170041  .... 

01.0143 

11.04 

170123  .... 

01.7901 

18.27 

180043  .... 

01.0935 

15.39 

190004  .... 

01.3544 

14.02 

190120  .... 

01.0309 

13.37 

170043  .... 

01.0640 

12.94 

170124  .... 

00.9830 

12.46 

180044  .... 

01.0544 

13.83 

190005  .... 

01.5020 

15.78 

190122  .... 

01.2919 

13.38 

170044  .... 

01.1084 

14.61 

170126  .... 

00.9847 

10.58 

180045  .... 

01.2217 

16.28 

190006  .... 

01.2258 

13.74 

190124  .... 

01.4639 

18.66 

170045  .... 

00.9976 

12.44 

170128  .... 

00.9854 

13.53 

180046  .... 

01.0915 

16.36 

190007  .... 

01.0434 

1227 

190125  .... 

01.4620 

15.18 

170049  .... 

01.3162 

17.80 

170131  .... 

01.1350 

09.38 

180047  .... 

01.0650 

13.71 

190008  .... 

01.6475 

16.82 

190127  .... 

01.4558 

19.90 

170050  .... 

01.0199 

10.54 

170133  .... 

01.1703 

14.32 

180048  .... 

01.1869 

15.40 

190009  .... 

01.1425 

13.81 

190128  .... 

01.0642 

16.60 

170051  .... 

00.9951 

12.83 

170134  .... 

00.9502 

12.07 

180049  .... 

01.3278 

14.26 

190010  .... 

01.1244 

13.57 

190130  .... 

01.0520 

11.86 

170052  .... 

01.1045 

12.81 

170137  .... 

01.1506 

16.18 

180050  .... 

01.2987 

15.06 

190011  .... 

01.1585 

1325 

190131  .... 

01.2964 

14.32 

170053  .... 

00.8956 

11.99 

170139  .... 

01.0518 

11.91 

180051  .... 

01.3456 

13.60 

190013  .... 

01.3692 

15.51 

190133  .... 

01.0540 

10.90 

170054  .... 

01.0671 

12.27 

170140  .... 

01.0645 

11.61 

180053  .... 

01.2163 

13.52 

190014  .... 

01.0595 

13.49 

190134  .... 

00.9924 

11.85 

170055  .... 

01.1158 

14.16 

170142  .... 

01.2551 

15.60 

180054  .... 

01.0523 

12.43 

190015  .... 

01.2040 

16.70 

190135  .... 

01.4554 

20.08 

170056  .... 

00.9899 

10.07 

170143  .... 

01.1521 

13.23 

180055  .... 

01.1054 

13.29 

190017  .... 

01.2604 

14.98 

190136  .... 

01.1399 

12.08 

170057  .... 

01.0076 

14.13 

170144  .... 

01.6074 

14.82 

180056  .... 

01.0784 

15.70 

190018  .... 

01.2232 

15.07 

190138  .... 

00.7376 

18.82 

170058  .... 

01.1368 

16.33 

170145  .... 

01.1826 

13.74 

180058  .... 

00.9120 

12.01 

190019  .... 

01.4599 

15.79 

190140  .... 

00.9870 

11.41 

170060  .... 

01.0095 

12.67 

170146  .... 

01.3553 

17.87 

180059  .... 

00.8790 

11.19 

190020  .... 

01.1434 

16.43 

190142  .... 

00.9693 

13.12 

170061  .... 

01.2333 

11.89 

170147  .... 

01.1927 

17.94 

180060  .... 

00.9768 

11.01 

190025  .... 

01.2407 

12.09 

190144  .... 

01.1976 

14.30 

170062  .... 

00.9532 

11.22 

170148  .... 

01.4374 

17.40 

180063  .... 

01.0505 

09.44 

190026  .... 

01.4204 

14.85 

190145  .... 

00.9489 

1328 

170063  .... 

00.9660 

09.03 

170150  .... 

01.1431 

14.56 

180064  .... 

01.2302 

12.70 

190027  .... 

01.4175 

15.44 

190146  .... 

01.5725 

17.87 

170064  .... 

00.9331 

11.28 

170151  .... 

01.0535 

11.47 

180065  .... 

01.0596 

09.61 

190029  .... 

01.1868 

15.59 

190147  .... 

00.9619 

12.68 

170066  .... 

00.9185 

11.39 

170152  .... 

00.9490 

13.46 

180066  .... 

01.2304 

17.26 

190033  .... 

00.8818 

09.88 

190148  .... 

00.9425 

11.65 
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Case 
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Avg. 
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Provider 
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mix 
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Avg. 

hour 

wage 

190149  .... 

00.9929 

10.60 

200021  .... 

01.1487 

17.17 

210055  .... 

01.2113 

26.02 

220090  .... 

01.1993 

20.51 

230058  .... 

01.1252 

15.97 

190151  .... 

01.0876 

11.14 

200023  .... 

00.8912 

1525 

210056  .... 

01.4275 

15.73 

220092  .... 

01.2503 

20.92 

230059  .... 

01.4661 

18.12 

190152  .... 

01.4102 

19.90 

200024  .... 

01.2557 

18.55 

210057  .... 

01.3256 

22.58 

220094  .... 

01.2099 

18.76 

230060  .... 

01.3317 

16.27 

190155  .... 

00.9849 

14.75 

200025  .... 

01.1783 

18.48 

210058  .... 

01.7447 

17.53 

220095  .... 

01.2315 

17.94 

230062  _.. 

01.1130 

14.71 

190156  .... 

00.8862 

11.37 

200026  .... 

01.0457 

15.56 

210059  ..„ 

01.3134 

21.97 

220097  .... 

01.1025 

19.24 

230063  .... 

01.3458 

17.81 

190158  .... 

01.3048 

20.92 

200027  .... 

01.2207 

15.52 

210060  .... 

01.0967 

21.07 

220098  .... 

01.2361 

17.34 

230065  .... 

01.4526 

18.13 

190160  .... 

01.2539 

14.82 

200028  .... 

00.9634 

15.57 

210061  .... 

01.0430 

220099  .... 

01.1392 

16.77 

230066  .... 

01.3152 

18.55 

190161  .... 

01.0117 

13.12 

200031  .... 

012310 

14.32 

220001  .... 

01.1976 

20.13 

220100  .... 

01.2219 

21.66 

230066  .... 

01.4296 

20.00 

190162  .... 

01.2364 

21.67 

200032  .... 

012057 

17.73 

220002  .... 

01.5483 

21.50 

220101  .... 

01.4460 

23.37 

230069  .... 

01.1205 

18.20 

190164  .... 

01.0920 

16.49 

200033  .... 

01.6964 

19.02 

220003  .... 

01.0701 

16.57 

220104  .... 

01.2209 

22.59 

230070  .„. 

01.4620 

18.67 

190166  .... 

01.0211 

13.69 

200034  .... 

012233 

16.82 

220004  .... 

01.1907 

19.23 

220105  .... 

01.1869 

21.38 

230071  .... 

00.8421 

20.02 

190167  .... 

01.2466 

17.25 

200037  .... 

01.1715 

1527 

220006  .... 

01.3611 

20.97 

220106  ..„ 

01.2377 

21.02 

230072  .„. 

01.2440 

17.55 

190170  .... 

00.9827 

12.41 

200038  .... 

01.0836 

17.59 

220008  .... 

01.2043 

16.57 

220107  .... 

01.1978 

18.62 

230075  .... 

01.5034 

18.69 

190173  .... 

01.4630 

20.83 

200039  .... 

012581 

16.94 

220010  .... 

01.2376 

2ai9 

220108  .... 

01.1328 

20.00 

230076  .... 

01.3257 

18.86 

190175  .... 

01.4110 

. 

200040  .... 

01.0808 

15.62 

220011  .... 

01.1200 

28.03 

220110  .... 

02.0106 

29.37 

230077  .... 

02.0001 

18.35 

190176  .... 

01.6417 

17.06 

200041  .... 

01.1404 

16.98 

220012  .... 

01.3024 

26.53 

220111  .... 

01.2194 

19.33 

230078  .... 

01.2068 

14.77 

190177  .... 

01.6197 

20.78 

200043  .... 

00.6087 

16.71 

220015  .... 

01.1897 

19.96 

220114  .... 

01.4568 

18.43 

230080  .... 

01.1882 

18.22 

190178  .... 

00.9582 

10.79 

200050  .... 

01.1492 

15.77 

220016  .... 

01.2459 

19.14 

220116  .... 

01.8553 

23.87 

230081  .... 

01.1626 

16.37 

190182  .... 

00.9566 

20.15 

200051  .... 

00.9912 

1723 

220017  .... 

01.3072 

23.11 

220118  .... 

02.0244 

25.34 

230082  .... 

01.1171 

14.65 

190183  .... 

01.1614 

12.24 

200052  .... 

01.0230 

13.59 

220019  .... 

01.1584 

18.25 

220119  .... 

01.3055 

23.40 

230085  .... 

01.0995 

16.38 

190184  .... 

01.0158 

11.69 

200055  .... 

01.0929 

15.03 

220020  .... 

01.1232 

17.89 

220120  .... 

01.2446 

18.85 

230086  .... 

01.0390 

14.27 

190185  .... 

01J2193 

19.21 

200062  .... 

00.9693 

14.32 

220021  .... 

01.3770 

22.08 

220123  .... 

00.9948 

22.88 

230087  .... 

01.0361 

13.82 

190186  .... 

00.9482 

12.11 

200063  .... 

01.1759 

16.86 

220023  .... 

01.1947 

18.44 

220126  .... 

01.2639 

17.78 

230089  .... 

01.3695 

21.88 

190187  .... 

00.9318 

12.65 

200066  .... 

012341 

14.87 

220024  .... 

01.1843 

18.45 

220128  .... 

01.1216 

2223 

230092  .... 

01.2787 

17.42 

190189  .... 

00.7764 

16.06 

210001  .... 

01.3646 

17.18 

220025  „.. 

01.1360 

17.91 

220133  .... 

00.8589 

28.96 

230093  .... 

01.2534 

18.00 

190190  .... 

01.0161 

1&65 

210002  .... 

02.0515 

16.27 

220028  .... 

01.4387 

20.23 

220135  .... 

01.1607 

22.89 

230095  .... 

01.1863 

15.62 

190191 

01.2715 

20.41 

210003  .... 

01.5173 

26.44 

220029  .... 

01.1282 

21.86 

220153  .... 

00.9800 

17.41 

230096  .... 

01.1620 

18.32 

190193  .... 

01.2707 

19.19 

210004  .... 

01.3041 

24.62 

220030  .._ 

01.0843 

15.28 

220154  .... 

00.9489 

19.60 

230097  .... 

01.5679 

17.19 

190194  .... 

01.1518 

18.53 

210005  .... 

01.1988 

18.75 

220031  .... 

01.6928 

25.43 

220156  .... 

01.3161 

19.38 

230099  .... 

01.2435 

18.35 

190196  .... 

00.8489 

16.88 

210006  .... 

01.0805 

16.17 

220033  .... 

01.3632 

19.43 

220162  .... 

01.4775 

230100  .... 

01.2387 

14.49 

190197  .... 

01.2858 

17.69 

210007  .... 

01.5575 

19.41 

220035  .... 

01.2434 

20.33 

220163  .... 

01.9504 

22.98 

230101  .„. 

01.0969 

15.97 

190199  .... 

01.3781 

12.37 

210008  .... 

01.3734 

19.80 

220036  .... 

01.6474 

21.93 

220171  .... 

01.7211 

22.19 

230102  .... 

00.7834 

190200  .... 

01.5574 

18.93 

210009  .... 

01.7273 

18.18 

220038  .... 

01.3326 

20.40 

220697  .... 

04.8013 

230103  .... 

01.0500 

16.10 

190201  .... 

01.2697 

17.92 

210010  .... 

012191 

15.74 

220041  .... 

01.1978 

20.15 

230001  .... 

01.2107 

15.09 

230104  .... 

01.6245 

19.92 

190202  .... 

01.5201 

18.78 

210011  .... 

012655 

19.58 

220042  .... 

01.2521 

22.65 

230002  .... 

01.2674 

18.51 

230105  .... 

01.5944 

18.07 

190203  .... 

01.5031 

19.57 

210012  .... 

01.5475 

20.57 

220046  .... 

01.4143 

21.28 

230003  .... 

01.1446 

17.63 

230106  .... 

01.1545 

16.99 

190204  .... 

01.4792 

20.13 

210013  .... 

012654 

2026 

220049  .... 

01.2639 

21.92 

230004  .... 

01.6481 

20.75 

230107  .... 

00.8769 

11.85 

190205  .... 

01.8112 

16.91 

210015  .... 

01.1746 

18.47 

220050  .... 

01.0680 

16.72 

230005  .... 

01.2896 

17.44 

230108  .... 

01.2212 

15.90 

190206  -.. 

01.4616 

20.80 

210016  .... 

01.7430 

19.90 

220051  _.. 

01.2295 

20.11 

230006  .... 

01.1046 

15.62 

230110  .... 

01.2393 

16.49 

190207  .... 

01.1994 

18.41 

210017  .... 

01.1089 

15.93 

220052  .... 

01.2703 

23.12 

230007  .... 

01.0047 

16.93 

230111  .... 

01.0595 

14.14 

190208  .... 

00.8324 

09.96 

210018  .... 

012700 

20.00 

220053  .... 

01.2871 

19.36 

230012  .... 

00.6001 

12.54 

230113  .... 

00.9922 

17.34 

190211  .... 

00.6056 

11.52 

210019  .... 

01.3205 

16.54 

220055  .... 

01.3639 

19.25 

230013  .... 

01.3303 

19.57 

230114  .... 

00.6287 

20.38 

190212  .... 

00.7321 

12.23 

210022  .... 

01.4198 

19.43 

220057  .... 

01.3603 

22.51 

230015  .... 

01.1594 

18.65 

230115  .... 

00.9767 

14.41 

190216  .... 

00.6297 

18.37 

210023  .... 

01.3483 

19.46 

220058  .... 

01.0610 

18.83 

230017  .... 

01.5654 

20.01 

230116  .... 

00.9194 

14.42 

190217  .... 

00.9191 

210024  „.. 

01.3754 

17.35 

220060  .... 

01.1489 

23.11 

230019  .... 

01.4946 

20.56 

230117  .... 

01.8754 

22.68 

190218  .... 

01.0516 

210025  .... 

01.3202 

17.00 

220062  .... 

00.6790 

18.68 

230020  .... 

01.6382 

19.60 

230118  .... 

01.2164 

15.76 

190223  .... 

00.5207 

210026  .... 

01.3603 

22.97 

220063  .... 

01.2217 

18.81 

230021  .... 

01.5867 

16.12 

230119  .... 

01.3453 

22.01 

190226  .... 

00.8135 

210027  .... 

012333 

15.59 

220064  .... 

01.1869 

20.35 

230022  .... 

01.3133 

16.98 

230120  „.. 

01.1522 

23.67 

190227  .... 

00.8873 

210028  .... 

012118 

16.10 

220065  .... 

01.1891 

19.93 

230024  .... 

01.4936 

23.87 

230121  .... 

01.3023 

18.60 

190229  .... 

02.4642 

210029  .... 

01.3271 

17.21 

220066  .... 

01.3085 

18.74 

230027  .... 

01.1037 

14.80 

230122  -.. 

01.3015 

17.81 

190230  .... 

00.8400 

210030  .... 

01.0685 

18.36 

220067  .... 

01.2643 

22.39 

230029  .... 

01.5937 

20.50 

230124  .... 

01.1111 

16.69 

190231  .... 

01.1981 

210031  .... 

01.6197 

17.91 

220068  .... 

00.5785 

15.96 

230030  .... 

01.2668 

16.14 

230125  .... 

01.3058 

13.25 

190232  .... 

01.7205 

210032  .... 

01.1992 

18.14 

220070  .... 

01.2733 

17.86 

230031  .... 

01.4708 

18.10 

230128  .... 

01.4402 

19.92 

200001  .... 

01.2566 

14.52 

210033  .... 

01.1728 

17.70 

220071  .... 

01.8242 

24.13 

230032  .... 

01.7439 

18.41 

230129  ..„ 

01.9293 

19.58 

200002  .... 

01.0559 

16.63 

210034  .... 

01.3497 

19.13 

220073  .... 

01.3852 

23.80 

230034  .... 

01.1872 

15.14 

230130  .... 

01.6340 

21.89 

200003  .... 

01.1171 

15.66 

210035  .... 

012142 

20.18 

220074  .... 

01.2794 

20.97 

230035  .... 

01.1903 

16.81 

230132  .... 

01.4283 

21.06 

200006  .... 

01.1701 

15.38 

210037  .... 

012548 

15.17 

220075  .... 

01.2079 

18.15 

230036  .... 

01.2920 

18.69 

230133  .... 

01.2463 

14.88 

200007  .... 

00.9811 

14.93 

21003B  ..„ 

01.4342 

19.79 

220076  .... 

01.1689 

21.63 

230037  .... 

01.1725 

16.35 

230134  .... 

01.1369 

16.43 

200008  .... 

01.2424 

18.02 

210039  .... 

01.1532 

15.16 

220077  .... 

01.6349 

21.71 

230038  .... 

01.6738 

20.24 

230135  .... 

01.2139 

19.52 

200009  .... 

01.7323 

19.47 

210040  .... 

01.3767 

19.85 

220079  .... 

01.0974 

20.24 

230040  .... 

01.2196 

17.05 

230137  .... 

01.1843 

17.53 

200012  .... 

01.1162 

15,58 

210043  .... 

012576 

20.43 

220080  .... 

01.2793 

17.64 

230041  .... 

01.1727 

17.55 

230141  .... 

01.6069 

20.25 

200013  .... 

01.1207 

14.58 

210044  .... 

012302 

20.56 

220081  .... 

01.0455 

21.45 

230042  .... 

01.1831 

18.66 

230142  .... 

01.1826 

19.33 

200015  .... 

01.2633 

16.46 

210045  .... 

00.9736 

11.99 

220082  .... 

01.2554 

17.24 

230046  .... 

01.7722 

2527 

230143  .... 

01.2154 

15.80 

200016  .... 

01.0159 

16.05 

210046  .... 

01.1333 

12.11 

220083  .... 

01.1952 

19.46 

230047  .... 

01.2937 

19.18 

230144  .... 

01.1448 

20.99 

200017  .... 

01.2461 

17.38 

210048  .... 

01.2058 

21.96 

220084  .... 

01.2206 

23.28 

230053  .... 

01.5048 

23.90 

230145  .... 

01.1262 

14.78 

200018  .... 

01.1752 

14.04 

210049  .... 

01.1165 

16.76 

220086  .... 

01.5367 

24.89 

230054  .... 

01.7859 

18.80 

230146  .... 

01.2901 

19.28 

200019  .... 

01.2513 

17.59 

210051  .... 

01.3824 

13.41 

220088  .... 

01.5488 

21.94 

230055  .... 

01.1569 

16.59 

230147  .... 

01.5230 

19.33 

200020  .... 

01.1539 

19.52 

210054  .... 

01.2555 

19.16 

220089  .... 

01.2981 

23.19 

230056  .... 

00.9682 

13.06 

230149  .... 

01.2085 

14.21 
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230151  .... 

01.3233  ! 

19.88 

240002  .... 

01.6725 

19.53 

240090  .... 

01.0732 

13.12 

240193  .... 

01.0606 

14.44 

250081  .... 

01.2292 

14.24 

230153  .... 

01.0349  : 

14.92 

240003  .... 

01.1479 

23.37 

240091  .... 

01.0937 

10.92  : 

240196  .... 

00.6031 

18.69 

250082  .... 

01.2324 

12.01 

230154  .... 

00.9714  i 

12.93  : 

240004  .... 

01.4625 

19.26 

240093  .... 

01.3102 

15.75 

240200  .... 

00.8656 

12.36 

250083  .... 

01.0859 

11.71 

230155  .„. 

01.0761 

13.24 

240005  .... 

00.8750 

13.13 

240094  .... 

00.9900 

16.21 

240205  .... 

00.9024 

250084  .... 

01.1326 

12.46 

230156  .... 

01.6534 

21.08 

240006  ....  j 

01.0912 

18.30 

240096  .... 

01.0972 

15.05 

240206  .... 

00.8925 

250085  .... 

01.0384 

11.38 

230157  .... 

01.2631 

18.67 

240007  .... 

01.1001 

14.77 

240097  .... 

01.0203 

16.73 

240207  .... 

01.2148 

20.96 

250088  .... 

00.9623 

14.19 

230159  .... 

01.3273 

18.09 

240008  .... 

01.1026 

13.42 

240098  .... 

00.9520 

14.88 

240210  .... 

01.2573 

21.49 

250089  .... 

01.1194 

11.05 

230161  .... 

00.9933 

12.75 

240009  .... 

01.0008 

15.30 

240099  .... 

01.0626 

11.12 

240211  .... 

00.9051 

11.55 

250093  .... 

01.1480 

12.10 

230162  .... 

00.9084 

14.55 

240010  .... 

01.9591 

20.03 

240100  .... 

01.2660 

18.09 

250001  .... 

01.6028 

15.00 

250094  .... 

01.2904 

13.80 

230165  .... 

01.8106 

20.30 

240011  .... 

01.1175 

15.51 

240101  .... 

01.2004 

16.22 

250002  .... 

00.7930 

12.37 

250095  .... 

00.9758 

12.64 

230167  .... 

01.2554 

18.08 

240013  .... 

01.2838 

15.46 

240102  .... 

00.9699 

13.30 

250003  .... 

01.0075 

12.86 

250096  .... 

01.2819 

15.13 

230169  .  .. 

01.3305 

20.76 

240014  .... 

01.0662 

16.73 

240103  .... 

01.1370 

14.12  ■ 

250004  .... 

01.4407 

14.26 

250097  .... 

01.1086 

13.52 

230171  .... 

01.0332 

14.03 

240016  .... 

01.3937 

14.72 

240104  .... 

01.1893 

19.56 

250005  .... 

00.9885 

09.59 

250098  .... 

00.8759 

11.22 

230172  .... 

01.2727 

22.25 

240017  .... 

01.1536 

14.77 

240105  .... 

01.0763 

13.71 

250006  .... 

00.9874 

13.07 

250099  .... 

01.2391 

11.86 

230174  .... 

01.2418 

17.96 

240018  .... 

01.2886 

15.31 

240106  .... 

01.2773 

22.45 

250007  .... 

01.2429 

16.54 

250100  .... 

01.2131 

12.66 

230175  .... 

02.6753 

14.23 

240019  .... 

01.2248 

19.80 

240107  .... 

00.9785 

13.40 

250008  .... 

00.9665 

10.63 

250101  .... 

00.9434 

09.57 

230176  .... 

01.2043 

19.69 

240020  .... 

01.1723 

17.23 

240108  .... 

00.9827 

11.10 

250009  .... 

01.1540 

12.76 

250102  .... 

01.4660 

13.97 

230178  .... 

01.0119 

14.97 

240021  .... 

00.9716 

12.83 

240109  .... 

00.9555 

13.75 

250010  .... 

01.0241 

11.13 

250104  .... 

01.2793 

14.47 

230180  .... 

01.1001 

14.82 

240022  .... 

01.1386 

16.66 

240110  .... 

00.9468 

14.99 

250012  .... 

00.9571 

14.17 

250105  .... 

00.8550 

11.42 

230184  .... 

01.1705 

16.11 

240023  .... 

01.0863 

15.38 

240111  .... 

00.9794 

12.94  i 

250015  .... 

01.0999 

12.36 

250107  .... 

00.8983 

13.99 

230186  .... 

01.3015 

15.69 

240025  .... 

01.2377 

13.94 

240112  .... 

01.0860 

13.13 

250017  .... 

00.9522 

12.98 

250109  .... 

00.9693 

12.07 

230188  .... 

01.1288 

15.61 

240027  .... 

01.0029 

12.39 

240114  .... 

01.0045 

10.23 

250018  .... 

00.9424 

10.22 

250112  .... 

00.9521 

12.65 

230189  .... 

00.9168 

14.34 

240028  .... 

01.1422 

15.53  : 

240115  .... 

01.6327 

21.28 

250019  .... 

01.3283 

16.89 

250117  .... 

01.0319 

12.65 

230190  .... 

01.0148 

20.60 

240029  .... 

01.2204 

15.39 

240116  .... 

00.8833 

12.64 

250020  .... 

00.9812 

09.79 

250119  .... 

01.2539 

11.54 

230191  .... 

00.9038 

14.34 

240030  .... 

01.3116 

16.01 

240117  .... 

01.0892 

16.56 

250021  .... 

00.8899 

07.83 

250120  .... 

01.0502 

11.96 

230193  .... 

01.2146 

16.81 

240031  .... 

00.9538 

12.78 

240119  .... 

00.8532 

16.27 

250023  .... 

00.8958 

09.70 

250122  .... 

01.3088 

14.29 

230194  .... 

01.1621 

13.35 

240036  .... 

01.4871 

18.61 

240121  .... 

00.8919 

17.30 

250024  .... 

00.9704 

08.93 

250123  .... 

01.4131 

18.33 

230195  .... 

01.2654 

21.05 

240037  .... 

01.0790 

15.12 

240122  .... 

01.0333 

16.04 

250025  .... 

01.1605 

14.21 

250124  .... 

00.8930 

11.34 

230197  .... 

01.2729 

20.03 

240038  .... 

01.4674 

21.40 

240123  .... 

01.0160 

12.31 

250027  .... 

01.0442 

10.04 

250125  .... 

01.3329 

15.75 

230199  .... 

01.1844 

16.77 

240040  .... 

01.2418 

18.94 

240124  .... 

01.0500 

15.19 

250029  .... 

00.8985 

11.10 

250126  .... 

01.0024 

12.25 

230201  .... 

01.0422 

13.64 

240041  .... 

01.1943 

14.12 

240125  .... 

00.9073 

10.62 

250030  .... 

00.9668 

11.80 

250127  .... 

00.7908 

230204  .... 

01.3354 

19.61 

240043  .... 

01.2025 

16.03 

240127  .... 

00.9941 

11.24 

250031  .... 

01.3816 

17.69 

250128  .... 

00.9436 

10.61 

230205  .... 

01.1139 

15.36 

240044  .... 

01.1743 

15.76 

240128  .... 

01.0878 

13.49 

250032  .... 

01.2589 

15.96 

250131  ,... 

01.0283 

09.45 

230207  .... 

01.2058 

19.06 

240045  .... 

01.0584 

16.81 

240129  .... 

00.9651 

11.01 

250033  .... 

00.9355 

12.59 

250134  .... 

00.9520 

11.58 

230208  .... 

01.1852 

14.67 

240047  .... 

01.4203 

17.39 

240130  .... 

00.9793 

14.34 

250034  .... 

01.4922 

12.38 

250136  .... 

00.8671 

16.62 

230211  .... 

00.9895 

13.41 

240048  .... 

01.2660 

20.88 

240132  .... 

01.2199 

21.55 

250035  .... 

00.8666 

12.03 

250138  .... 

01.3257 

16.03 

230212  .... 

01.0473 

19.14 

i  240049  .... 

01.6889 

20.76 

240133  .... 

01.1223 

15.52 

250036  .... 

00.9908 

10.24 

250140  .... 

00.8057 

09.41 

230213  .... 

01.0531 

11.90 

240050  .... 

01.1268 

17.74 

240135  .... 

00.9209 

11.04 

250037  .... 

00.8841 

08.83 

250141  .... 

01.2412 

14.89 

230216  .... 

01.4062 

14.96 

240051  .... 

00.9170 

16.00 

240137  .... 

01.1889 

14.43 

250038  .... 

00.9733 

09.93 

250144  .... 

00.9467 

230217  .... 

01.1401 

17.17 

240052  .... 

01.2359 

16.24 

240138  .... 

00.9656 

11.55 

250039  .... 

01.0067 

10.13 

250145  .... 

00.8829 

230219  .... 

00.9667 

12.74 

240053  .... 

01.5047 

19.08 

240139  .... 

00.9549 

14.97 

250040  .... 

01.3264 

14.88 

250146  .... 

01.0100 

230221  .... 

01.2982 

18.57 

240056  .... 

01.2934 

19.39 

:  240141  .... 

01.1105 

19.61 

250042  .... 

01.1532 

13.22 

250148  .... 

01.0637 

23CQ22  .... 

01.3345 

17.89 

240057  .... 

01.7457 

21.23 

240142  .... 

01.1063 

14.42 

250043  .... 

00.8809 

10.27 

!  250149  .... 

00.9111 

230223  .... 

01.3148 

19.52 

1  240058  .... 

00.9587 

09.56 

240143  .... 

00.9185 

11.41 

250044  .... 

01.0076 

12.85 

j  260001  .... 

01.6498 

15.91 

230227  .... 

01.4498 

20.47 

240059  .... 

01.0818 

17.97 

240144  .... 

00.9655 

13.73 

250045  .... 

01.2115 

15.80 

260002  .... 

01.4327 

19.48 

230228  .... 

01.2890 

17.02 

240061  .... 

01.7137 

19.93 

240145  .... 

01.0049 

11.38 

250047  .... 

00.9196 

08.87 

260003  .... 

00.9751 

12.78 

230230  .... 

01.3845 

20.01 

240063  .... 

01.5305 

20.52 

240146  .... 

00.9799 

14.99 

250048  .... 

01.4047 

12.62 

260004  .... 

01.0432 

12.06 

230232  .... 

01.0545 

16.94 

240064  .... 

01.1601 

17.31 

240148  .... 

01.0008 

10.45 

250049  .... 

00.8974 

10.42 

260005  .... 

01.5844 

19.17 

230235  .... 

01.0046 

14.62 

240065  .... 

00.9338 

10.64 

;  240150  .... 

00.8780 

10.86 

250050  .... 

01.2596 

11.28 

260006  .... 

01.4804 

16.01 

230236  .... 

01.3262 

20.31 

:  240066  .... 

01.3795 

19.06 

240152  .... 

01.0006 

17.14 

250051  .... 

00.8750 

08.96 

260007  .... 

01.4060 

16.14 

230239  .... 

01.1482 

14.99 

240069  .... 

01.1330 

17.24 

240153  .... 

01.0192 

14.24 

.  250057  .... 

01.1491 

12.74 

260008  .... 

01.2376 

13.90 

230241  .... 

01.1550 

16.43 

240071  .... 

01.1292 

17.46 

240154  .... 

00.9905 

14.61 

250058  .... 

01.1665 

12.27 

260009  .... 

01.2653 

15.01 

230244  .... 

01.3835 

18.88 

240072  .... 

01.0019 

15.57 

240155  .... 

00.9286 

16.12 

250059  .... 

01.1891 

11.77 

260011  .... 

01.6051 

16.63 

230253  .... 

01.0636 

16.84 

240073  .... 

00.9783 

;  14.01 

240157  .... 

01.0225 

12.12 

250060  .... 

00.8058 

11.28 

260012  .... 

01.0636 

11.88 

230254  .... 

01.2272 

21.93 

240075  .... 

01.2057 

18.33 

240160  .... 

00.9496 

14.46 

250061  .... 

00.8775 

09.15 

260013  .... 

01.1493 

13.50 

230257  .... 

01.1250 

17.12 

240076  .... 

01.1450 

19.11 

240161  .... 

00.9605 

14.31 

250063  .... 

00.8500 

12.49 

260014  .... 

01.7535 

17.79 

230259  .... 

:  01.2698 

18.67 

240077  .... 

00.9211 

12.69 

240162  .... 

00.9630 

;  14.88 

250065  .... 

00.901 1 

10.82 

260015  .... 

01.2443 

12.97 

230264  .... 

01.2471 

16.92 

240078  .... 

01.4412 

19.92 

240163  .... 

00.8630 

13.46 

250066  .... 

00.9326 

12.03 

260017  .... 

01.1937 

12.42 

230269  .... 

01.2450 

21.14 

240079  .... 

01.0116 

13.47 

240166  .... 

01.1232 

14.50 

250067  .... 

01.0946 

12.22 

260018  .... 

00.9428 

08.66 

230270  .... 

01.2233 

18.95 

240080  .... 

01.4123 

;  19.62 

240169  .... 

00.9513 

13.93 

!  250068  .... 

00.8683 

12.14 

260019  .... 

01.0687 

13.01 

230273  .... 

01.5933 

19.35 

240082  .... 

01.1392 

14.18 

240170  .... 

01.1212 

14.12 

1  250069  .... 

01.2544 

12.65 

260020  .... 

01.6841 

19.79 

230275  .... 

00.6409 

15.75 

240083  .... 

01.3350 

17.68 

240171  .... 

01.0074 

13.83 

250071  .... 

00.9869 

11.25 

260021  .... 

01.4693 

16.68 

230276  .... 

i  00.8837 

15.48 

240084  .... 

01.3215 

16.20 

240172  .... 

01.0814 

14.56 

250072  .... 

01.2924 

15.11 

260022  .... 

01.3476 

14.85 

230277  .... 

:  01.2088 

18.95 

■  240085  .... 

00.9135 

15.23 

!  240173  .... 

01.0091 

14.49 

250073  .... 

01.0574 

09.16 

260023  .... 

01.2169 

14.03 

230278  .... 

1  01.6978 

17.19 

240086  .... 

01.0879 

14.33 

240179  .... 

01.0502 

14.05 

1  250076  .... 

01.0126 

11.04 

260024  .... 

00.9975 

11.71 

230280  .... 

00.9203 

240087  .... 

01.1561 

14.21 

240180  .... 

00.9111 

10.44 

!  250077  .... 

00.9418 

10.20 

260025  .... 

01.3026 

13.16 

230281  .„. 

1  01.4676 

240088  .... 

:  01.4415 

17.29 

240184  .... 

00.9037 

11.75 

:  250078  .... 

01.3897 

13.77 

260027  .... 

01.5904 

18.65 

240001  .... 

01.5227 

20.18 

240089  .... 

:  01.0048 

J _ 

■  14.73 

240187  .... 

01.2634 

15.97 

1  250079  .... 
h _ 

00.8444 

12.64 

260029  .... 

01.1107 

17.08 
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Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

260030  .... 

01.3033 

260137  .... 

Eoai 

14.24 

270050  .... 

01.0455 

280058  .... 

01.1987 

13.63 

290036  .... 

01.0268 

260031  .... 

01.4678 

18.03 

260138  .... 

01.8420 

19.32 

270051  .... 

012741 

280060  .... 

01.5876 

1829 

290037  .... 

01.7750 

260032  .... 

01.6073 

13.18 

260141  .... 

01.8940 

17.33 

270052  .... 

01.0618 

01.4422 

14.63 

290038  .... 

01.1870 

260034  .... 

01.0152 

12.93 

260142  .... 

01.1868 

14.08 

270053  .... 

00.9970 

280062  .... 

01.1923 

10.12 

300001  .... 

01.4047 

19.78 

260035  .... 

01.0652 

11.41 

260143  .... 

09.51 

270057  .... 

01.1713 

15.18 

280064  .... 

00.9693 

12.15 

300003  .... 

01.7941 

21.09 

260036  .... 

01.0897 

14.27 

260146  .... 

01.4828 

19.71 

270058  .... 

00.9807 

280065  .... 

01.2507 

15.96 

300005  .... 

01.2685 

17.44 

260037  .... 

01.3303 

01.0149 

12.16 

270059  .... 

00.8267 

280066  .... 

01.0279 

11.07 

300006  .... 

01.1101 

15.99 

260039  .... 

01.2388 

1  ^ 

260148  .... 

12.55 

270060  .... 

00.9644 

13.42 

280068  .... 

00.9847 

08.59 

300007  .... 

01.1781 

17.72 

260040  .... 

01.6153 

L  S 

260158  .... 

01.1788 

11.40 

270063  .... 

00.9125 

13.15 

280070  .... 

01.0000 

09.86 

300008  .... 

01.2270 

16.18 

260042  .... 

01.3286 

260159  .... 

01.3434 

18.30 

270068  .... 

00.9184 

12.25 

280073  .... 

01.0751 

12.53 

300009  .... 

01.1985 

15.47 

260044  .... 

01.0828 

i  ^  2r 

260160  .... 

01.0914 

12.54 

270072  .... 

00.9576 

12.39 

280074  .... 

01.0409 

1224 

300010  .... 

01.2030 

17.36 

260047  .... 

01.4248 

260162  .... 

01.5099 

16.23 

270073  .... 

01.1034 

10.27 

280075  .... 

01.3095 

11.50 

300011  .... 

01.3272 

21.08 

260048  .... 

01.2491 

1  fi 

260163  .... 

01.1785 

13.51 

270074  .... 

00.9035 

280076  .... 

01.0748 

12.42 

300012  .... 

01i>920 

21.68 

260050  .... 

01.1065 

13.74 

260164  .... 

01.0462 

11.93 

270075  .... 

00.8783 

280077  .... 

01.3632 

1620 

300013  .... 

01.1784 

16.16 

260052  .... 

01.2727 

16.70 

260166  .... 

01.1547 

18.14 

270076  .... 

00.7732 

280079  .... 

01.0096 

08.85 

300014  .... 

01.2554 

17.01 

260053  .... 

01.1634 

09.81 

260172  .... 

11.31 

270079  .... 

00.8806 

13.15 

280080  .... 

01.2501 

10.50 

300015  .... 

01.1415 

16.94 

260054  .... 

01.2584 

15.10 

260173  .... 

00.9894 

10.67 

270080  .... 

01.1206 

14.02 

01.7016 

18.52 

300016  .... 

01.2632 

19.06 

260055  .... 

01.0724 

12.81 

260175  .... 

01.1485 

13.86 

270081  .... 

01.0037 

10.21 

01.0906 

11.81 

300017  .... 

01.1739 

19.63 

260057  .... 

01.1608 

13.77 

260176  .... 

01.5967 

15.21 

270082  .... 

00.9086 

16.06 

01.0470 

12.63 

300018  .... 

01.2143 

18.68 

260059  .... 

01.1236 

12.90 

260177  .... 

01.2822 

18.47 

270083  .... 

01.0332 

11.82 

280084  .... 

01.0205 

10.55 

300019  .... 

01.2254 

18.15 

260061  .... 

01.1071 

11.10 

260178  .... 

01.4986 

19.19 

270084  .... 

00.8579 

13.29 

280085  .... 

00.5745 

1322 

300020  .... 

01.2443 

18.81 

260062  .... 

01.1874 

15.30 

260179  .... 

01.5429 

20.22 

270085  .... 

01.1363 

280088  .... 

01.6955 

17.05 

300021  .... 

01.1653 

15.20 

260063  .... 

01.0964 

14.23 

260180  .... 

01.7170 

17.79 

280001  .... 

01.1549 

14.18 

280089  .... 

01.0291 

13.15 

300022  .... 

01.1082 

16.54 

260064  .... 

01.3736 

14.63 

260183  .... 

01.6342 

15.54 

280003  .... 

01.9107 

17.34 

280090  .... 

01.0387 

11.51 

300023  .... 

01.2794 

19.11 

260065  .... 

01.7362 

14.50 

260186  .... 

01.1915 

14.51 

280005  .... 

01.4470 

16.78 

01.1348 

1423 

300024  .... 

01.2872 

17.09 

260066  .... 

01.1245 

12.18 

260188  .... 

01.2978 

16.33 

280009  .... 

01.5926 

15.76 

280092  .... 

00.8866 

11.69 

300028  .... 

01.3059 

15.13 

260067  .... 

00.9050 

10.16 

260189  .... 

00.9718 

09.35 

280010  .... 

00.9153 

13.81 

280094  .... 

01.1289 

13.71 

300029  .... 

01.2839 

20.32 

260068  .... 

01.7168 

18.00 

260190  .... 

01.1852 

1850 

280011  .... 

00.9466 

11.03 

280097  .... 

00.9848 

12.08 

300033  .... 

01.0583 

13.69 

260070  .... 

01.2656 

11.28 

260191  .... 

01.1932 

16.21 

280012  .... 

01.1851 

13.28 

280098  .... 

00.9036 

09.92 

300034  .... 

01.9240 

21.01 

260073  .... 

01.0078 

11.49 

260193  .... 

01.2087 

17.30 

280013  .... 

01.9950 

20.71 

280101  .... 

01.0669 

09.77 

310001  .... 

01.6930 

23.44 

260074  .... 

01.3208 

14.05 

260195  .... 

01.1672 

13.70 

280014  .... 

00.9454 

10.97 

280102  .... 

01.1276 

10.31 

310002  .... 

01.6575 

24.76 

260077  .... 

01.5591 

16.08 

260197  .... 

01.2675 

22.49 

280015  .... 

01.1157 

12.78. 

280104  .... 

01.0155 

10.32 

310003  .... 

01.2015 

21.26 

260078  .... 

01.1100 

14.31 

260198  .... 

01.2556 

14.73 

280017  .... 

01.1947 

13.37 

280105  .... 

01.2556 

15.99 

310005  .... 

01.1831 

20.09 

260079  .... 

01.0374 

11.13 

260200  .... 

01.2580 

20.58 

280018  .... 

01.0064 

12.08 

280106  .... 

00.9271 

13.01 

310006  .... 

01.2093 

20.07 

260080  .... 

00.9466 

09.28 

260202  .... 

01.1449 

17.37 

280020  .... 

01.5132 

17.44 

280107  .... 

01.0584 

10.79 

310008  .... 

01.2635 

19.90 

260081  .... 

01.3870 

17.21 

260204  .... 

00.6808 

280021  .... 

012597 

14.03 

280108  .... 

01.1035 

12.56 

310009  .... 

01.2280 

20.09 

260082  .... 

01.1706 

13.16 

270002  .... 

01.2061 

14.67 

280022  .... 

00.9537 

10.41 

280109  .... 

00.8849 

1022 

310010  .... 

01.3079 

17.46 

260085  .... 

01.5221 

18.65 

270003  .... 

01.2427 

17.35 

280023  .... 

01.3719 

14.33 

280110  .... 

01.0153 

10.55 

310011  .... 

01.2881 

19.99 

260086  .... 

01.0078 

12.28 

270004  .... 

01.6741 

16.44 

280024  .... 

00.9370 

10.93 

280111  .... 

01.2565 

15.55 

310012  .... 

01.5330 

22.98 

260089  .... 

01.0433 

12.88 

270006  .... 

11.79 

280025  .... 

01.0059 

10.58 

280114  .... 

00.9330 

10.07 

310013  .... 

01.3256 

19.19 

260091  .... 

01.6144 

18.97 

270007  .... 

00.9035 

12.34 

280026  .... 

01.0774 

12.62 

280115  .... 

00.9760 

13.60 

310014  .... 

01.6329 

22.95 

260094  .... 

01.0888 

14.92 

270009  .... 

01.0522 

18.56 

280028  .... 

01.0505 

12.46 

280117  .... 

01.1662 

14.07 

310015  .... 

01.7741 

23.86 

260095  .... 

01.4311 

16.21 

270011  .... 

01.1422 

14.69 

280029  .... 

01.0102 

12.23 

280118  .... 

00.9862 

1325 

310016  .... 

01.2302 

21.83 

260096  .... 

01.5493 

19.82 

270012  .... 

01.4573 

17.25 

280030  .... 

01.7873 

22.60 

280119  .... 

00.9944 

310017  .... 

01.3436 

21.36 

260097  .... 

01.1488 

14.83 

270013  .... 

01.3235 

16.27 

280031  .... 

01.0720 

12.01 

280123  .... 

00.9270 

15.00 

310018  .... 

01.2156 

21.47 

260100  .... 

01.1269 

12.77 

270014  -.. 

01.6560 

15.12 

280032  .... 

012383 

14.78 

01.7427 

21.82 

310019  .... 

01.6949 

21.25 

260102  .... 

01.0363 

15.72 

270016  .... 

00.8256 

10.20 

280033  .... 

01.0153 

13.52 

290002  .... 

00.9190 

17.72 

310020  .... 

01.1972 

18.78 

260103  .... 

01.3221 

mm 

270017  .... 

01.2740 

1653 

280034  .... 

01.1911 

13.66 

290003  .... 

01.6587 

20.91 

310021  .... 

01.2836 

19.65 

260104  .... 

01.6613 

270019  .... 

00.9937 

12.23 

280035  .... 

00.8819 

11.62 

290005  .... 

01.2678 

19.56 

310022  .... 

01.2485 

18.19 

260105  .... 

01.8256 

270021  .... 

01.1369 

14.71 

280037  .... 

00.9979 

12.06 

290006  .... 

01.0337 

16.63 

310024  .... 

01.2319 

21.47 

260107  .... 

01.3910 

17.90 

270023  .... 

01.3182 

msm 

280038  .... 

01.0597 

12.86 

290007  .... 

01.7782 

2222 

310025  .... 

01.1869 

20.24 

260108  .... 

01.7513 

17.38 

270024  .... 

00.9847 

11.35 

280039  .... 

012712 

13.10 

290008  .... 

01.2063 

17.86 

310026  .... 

01.2706 

21.12 

260109  .... 

01.0046 

11.51 

270026  .... 

00.9131 

12.56 

280040  .... 

01.6146 

18.26 

290009  .... 

01.5580 

2026 

310027  .... 

01.3144 

17.61 

260110  .... 

01.5467 

14.55 

270027  .... 

■Sil] 

280041  .... 

01.0572 

10.95 

290010  .... 

01.1552 

17.50 

310028  .... 

01.1385 

19.28 

260111  .... 

00.8939 

m  1 

270028  .... 

01.0693 

14.45 

280042  .... 

01.1705 

13.58 

00.9691 

13.05 

310029  .... 

01.7872 

20.90 

260112  .... 

01.4469 

270029  .... 

EH 

14.46 

280043  .... 

01.0597 

12.23 

290012  .... 

01.4465 

19.66 

310031  .... 

02.6050 

23.85 

260113  .... 

01.1577 

B  t  it: 

09.71 

280045  .... 

01.1825 

13.09 

290013  .... 

01.1414 

15.42 

310032  .... 

01.2557 

19.04 

260115  .... 

01.1768 

B  f  ifi 

270032  .... 

01.1444 

15.72 

280046  .... 

01.0708 

10.66 

290014  .... 

01.0009 

16.60 

310034  .... 

01.2014 

18.21 

260116  .... 

01.1359 

270033  .... 

00.8783 

21.10 

280047  .... 

01.1624 

16.07 

290015  .... 

00.9889 

12.99 

310036  ... 

01.2138 

17.92 

260119  .... 

01.1926 

B  c  ^ 

00.9894 

14.73 

280048  .... 

01.0499 

10.85 

290016  .... 

01.3306 

15.75 

310037  .... 

01.2388 

24.01 

260120  .... 

01.2261 

14.49 

270036  .... 

01.0120 

09.12 

280049  .... 

01.1043 

13.00 

290018  .... 

00.9628 

22.74 

310038  .... 

01.7727 

22.21 

260122  .... 

01.1602 

12.04 

270039  .... 

00.9390 

12.62 

280050  .... 

01.0174 

11.53 

290019  .... 

01.2518 

17.47 

310039  .... 

01.2783 

19.78 

260123  .... 

01.0178 

mm 

270040  .... 

19.48 

280051  .... 

01.0446 

14.71 

290020  .... 

01.2240 

18.37 

310040  .... 

01.2683 

21.87 

260127  .... 

00.9980 

01.0725 

10.12 

280052  .... 

01.1260 

10.91 

01.5718 

20.67 

310041  .... 

01.2889 

20.71 

260128  .... 

01.0173 

270044  .... 

015618 

14.10 

280054  .... 

012447 

14.44 

wvjjAM  I  1 

01.6200 

23.07 

310042  .... 

01.1596 

20.03 

260129  .... 

01.1495 

13.09 

270046  .... 

15.13 

280055  .... 

00.9253 

iai2 

01.0027 

13.90 

310043  .... 

01.1812 

20.19 

260131  .... 

01.3359 

15.39 

270048  .... 

01.0910 

12.39 

280056  .... 

01.0855 

10.24 

290029  .... 

00.8842 

310044  .... 

01.3145 

19.51 

260134  ... 

01.1840 

13.51 

270049  .... 

01.7658 

16.51 

280057  . .. 

00.9872 

14.21 

290032  .... 

01.3433 

19.50 

310045  .... 

01.3120 

24.22 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

310047  .... 

01.2978 

21.60 

320032  .... 

00.9776 

20J28 

330061  .... 

01.3120 

22.35 

330171  .... 

01.2992 

21.23 

330268  .... 

01.0090 

310048  .... 

01.2227 

2026 

320033  .... 

01.0818 

19.40 

330062  .... 

01.0664 

15.08 

330175  .... 

01.1063 

13.41 

330270  .... 

01.9642 

310049  .... 

012908 

20.19 

320035  .... 

01.1660 

13.24 

330064  .... 

01.3911 

27.78 

330177  .... 

01.0514 

12.91 

330273  .... 

01.2855 

310050  .... 

012017 

20.51 

320037  „.. 

01.3899 

12.74 

330065  .... 

01.1624 

16.59 

330179  .... 

00.8581 

12.51 

330275  .... 

01.2081 

310051  .... 

01.3227 

22.94 

320038  .... 

01.2002 

14.49 

330066  .... 

01.2995 

17.69 

330180  .... 

01.1690 

15.30 

330276  .... 

01.2082 

310052  .... 

01.2366 

19.79 

320046  .... 

01.1906 

18.36 

330067  .... 

01.3225 

20.03 

330181  .... 

01.3008 

27.47 

330277  .... 

01.1319 

310054  .... 

012848 

22.08 

320048  .... 

01.2872 

14.65 

330072  .... 

01.3563 

26.92 

330182  .... 

02.4742 

26.72 

330279  .... 

01.3510 

310056  .... 

012278 

18.60 

320056  .... 

00.8819 

. 

330073  .... 

01.1841 

13.26 

330183  .... 

01.3763 

18.32 

330281  .... 

00.5568 

310057  .... 

012648 

18.67 

320057  .... 

00.9639 

330074  .... 

01.2524 

16.33 

330184  .... 

01.3472 

23.65 

330285  .... 

01.7116 

310058  .... 

01.1165 

22.53 

320058  .... 

00.7808 

330075  .... 

01.0753 

16.05 

330185  .... 

01.1723 

22.73 

330286  .... 

01.3041 

310060  .... 

01.1764 

15.81 

320059  .... 

01.0425 

330078  .... 

01.4389 

16.68 

330186  .... 

00.9130 

19.17 

330288  .... 

01.0139 

310061  .... 

01.1722 

18.96 

320060  .... 

00.9410 

330079  .... 

01.2684 

15.57 

330188  .... 

01.2063 

16.77 

330290  .... 

01.6417 

310062  .... 

012970 

26.34 

320061  .... 

01.1664 

330080  .... 

01.4665 

23.97 

330189  .... 

00.7331 

12.31 

330293  .... 

01.1276 

310063  .... 

01.3226 

20.46 

320062  .... 

00.8931 

330082  .... 

01.1808 

17.10 

330191  .... 

01.2892 

18.01 

330304  .... 

01.2716 

310064  .... 

012668 

20.47 

320063  .... 

01.3211 

15.46 

330084  „.. 

00.9833 

15.94 

330193  .... 

01.3482 

24.81 

330306  .... 

01.3707 

310067  .... 

012594 

20.36 

320065  .... 

01.2430 

17.01 

330085  .... 

01.3460 

17.68 

330194  .... 

01.8210 

24.97 

330307  .... 

01.1721 

310069  .... 

01.1730 

17.01 

320067  .... 

00.8539 

10.32 

330086  .... 

01.2503 

23.08 

330195  .... 

01.5873 

27.49 

330308  .... 

01.2466 

310070  .... 

01.3502 

21.60 

320068  .... 

00.9034 

16.83 

330088  .... 

01.0977 

22.97 

330196 . 

01.3950 

24.75 

330309  .... 

01.1999 

310072  .... 

01.2374 

19.41 

320069  .... 

01.0835 

13.56 

330090  .... 

01.5160 

16.20 

330197  .... 

01.0524 

14.34 

330314  .... 

01.4338 

310073  .... 

01.4817 

21.39 

320070  .... 

00.9428 

330091  .... 

01.3705 

17.15 

330198  .... 

01.3620 

25.91 

330315  .... 

01.2292 

310074  .... 

01.3262 

20.59 

320074  .... 

01.1259 

17.57 

330092  .... 

00.9957 

14.04 

330199  .... 

01.2860 

23.44 

330316  .... 

01.3096 

310075  .... 

01.3128 

20.53 

320076  .... 

00.9991 

16.21 

330094  .... 

01.1855 

14.91 

330201  .... 

01.4531 

24.83 

330327  .... 

00.8781 

310076  .... 

01.3226 

26.50 

320079  .... 

01.1685 

18.53 

330095  .... 

01.2824 

16.28 

330202  .... 

01.3373 

24.50 

330331  .... 

01.1813 

310077  .... 

01.4994 

22.03 

320082  .... 

01.8075 

330096  .... 

01.0596 

14.40 

330203  .... 

01.3430 

18.69 

330332  .... 

01.2836 

310078  .... 

012791 

22.48 

330001  .... 

01.2027 

23.04 

330097  .... 

01.1475 

14.94 

330204  .... 

01.2933 

23.88 

330333  .... 

01.2926 

310081  .... 

01.2164 

19.38 

330002  .... 

01.4124 

23.83 

330100  .... 

00.6684 

24.57 

330205  .... 

01.1975 

17.54 

330336  .... 

01.3502 

310083  .... 

012378 

21.39 

330003  .... 

01.3158 

17.46 

330101  .... 

01.7755 

29.73 

330208  .... 

01.2274 

22.74 

330338  .... 

01.2396 

310084  .... 

012075 

20.18 

330004  .... 

01.2561 

19.60 

330102  .... 

01.3522 

16.65 

330209  .... 

01.1848 

20.53 

330339  .... 

00.8669 

310086  .... 

012176 

19.38 

330005  .... 

01.7620 

18.94 

330103  .... 

01.2524 

15.29 

330211  .... 

01.2925 

15.74 

330340  .... 

01.1608 

310087  .„. 

012313 

18.62 

330006  .... 

01.3185 

23.17 

330104  .... 

01.4242 

25.67 

330212  .... 

01.1932 

19.47 

330350  .... 

01.8072 

310088  .... 

01.1789 

21.00 

330007  .... 

01.3208 

16.57 

330106  .... 

01.5662 

31.07 

330213  .... 

01.0876 

15.58 

330353  .... 

01.2882 

310090  .... 

01.1946 

21.38 

330008  .... 

01.1370 

16.15 

330107  .... 

01.2052 

22.95 

330214  .... 

01.7088 

27.08 

330354  .... 

01.3874 

310091  .... 

012415 

18.79 

330009  .... 

01.3261 

27.98 

330108  .... 

01.1972 

15.71 

330215  .... 

01.1519 

16.55 

330357  .... 

01.3452 

310092  .... 

01.3962 

19.24 

330010  .... 

01.2191 

14.38 

330111  .... 

01.0845 

14.47 

330218  .... 

01.1659 

15.36 

330359  .... 

00.9345 

310093  .... 

01.1435 

19.43 

330011  .... 

01.2428 

16.56 

330114  .... 

00.9193 

15.00 

330219  .... 

01.7195 

18.75 

330372  .... 

01.2575 

310096  .... 

01.8860 

21.72 

330012  .... 

01.6258 

25.68 

330115  .... 

01.1851 

14.41 

330221  .... 

01.2718 

25.64 

330381  .... 

01.2114 

310105  .... 

012351 

20.43 

330013  .... 

02.0631 

17.16 

330116  .... 

00.9613 

13.66 

330222  .... 

01.2469 

15.21 

330383  .... 

01.3259 

310108  .... 

01.3621 

19.59 

330014  .... 

01.3639 

26.33 

330118  .... 

01.5979 

17.36 

330223  .... 

01.1104 

15.86 

330385  .... 

01.2184 

310110  .... 

012191 

19.32 

330016  .... 

00.9847 

15.57 

330119  .... 

01.7237 

28.24 

330224  .... 

01.2700 

19.31 

330386  .... 

01.2294 

310111  .... 

012455 

18.13 

330019  .... 

01.2313 

23.83 

330121  .... 

01.0667 

13.42 

330225  .... 

01.1576 

23.75 

330387  .... 

00.7536 

310112  .... 

012943 

19.42 

330020  .... 

01.0911 

14.70 

330122  .... 

01.2895 

21.37 

330226  .... 

01.2811 

16.82 

330389  .... 

01.8055 

310113  .... 

012243 

19.35 

330023  .... 

01.1830 

21.41 

330125  .... 

01.7519 

18.89 

330229  .... 

01.3299 

14.48 

330390  .... 

01.2316 

310115  .... 

012390 

19.80 

330024  .... 

01.8062 

27.93 

330126  .... 

01.1469 

19.06 

330230  .... 

01.5420 

25.52 

330393  .... 

01.6790 

310116  .... 

012166 

20.61 

330025  .... 

01.1635 

13.45 

330127  .... 

01.3574 

24.53 

330231  .... 

01.1472 

26.40 

330394  .... 

01.4862 

310118  .... 

012191 

21.18 

330027  .... 

01.4312 

29.92 

330128  .... 

01.3303 

25.17 

330232  .... 

01.2389 

14.65 

330395  .... 

01.3351 

310119  ._. 

01.5589 

29.46 

330028  .... 

01.3524 

23.16 

330132  .... 

01.0796 

13.15 

330233  .... 

01.5462 

30.00 

330396  .... 

01.2611 

310120  .... 

01.0810 

17.02 

330029  .... 

01.0937 

16.36 

330133  .... 

01.3290 

28.20 

330234  .... 

02.1509 

27.03 

330397  .... 

01.4810 

310121  .... 

01.0724 

17.85 

330030  .... 

01.2392 

15.26 

330135  .... 

01.2226 

16.47 

330235  .... 

01.1618 

16.46 

330398  .... 

01.2131 

320001  .... 

01.4366 

16.14 

330033  .... 

01.2024 

13.36 

330136  .... 

01.2683 

19.79 

330236  .... 

01.3663 

25.32 

330399  .... 

01.3136 

320002  .... 

01.3563 

21.36 

330034  .... 

00.8669 

29.10 

330140  .... 

01.6881 

17.07 

330238  .... 

01.1419 

13.64 

340001  .... 

01.4375 

320003  .... 

012298 

14.20 

330036  .... 

01.2237 

21.09 

330141  .... 

01.3453 

23.29 

330239  .... 

01.2266 

14.38 

340002  .... 

01.8274 

320004  .... 

01.1229 

16.38 

330037  .... 

01.1795 

14.71 

330144  .... 

01.0398 

-13.45 

330240  .... 

01.3143 

26.41 

340003  .... 

01.1539 

320005  .... 

01.3257 

18.36 

330038  .... 

01.1869 

13.86 

330148  .... 

01.0294 

13.70 

330241  .... 

01.9309 

20.81 

340004  .... 

01.4844 

320006  .... 

01.4173 

14.16 

330039  .... 

00.8701 

13.51 

330151  .... 

01.0525 

12.53 

330242  .... 

01.3377 

20.60 

340005  .... 

01.2380 

320009  .... 

01.5156 

16.90 

330041  .... 

01.3624 

26.36 

330152  .... 

01.3980 

26.57 

330245  .... 

01.2460 

17.22 

340006  .... 

01.1128 

320011  .... 

01.0249 

17.65 

330043  .... 

01.2325 

24.15 

330153  .... 

01.6410 

17.53 

330246  .... 

01.2726 

22.67 

340007  .... 

01.1584 

320012  .... 

01.0428 

17.37 

330044  .... 

01.2066 

16.10 

330154  .... 

01.5523 

330247  .... 

00.7884 

25.42 

340008  .... 

01.2193 

320013  .... 

01.0889 

17.38 

330045  .... 

01.3974 

23.27 

330157  .... 

01.2584 

18.01 

330249  .... 

01.2357 

15.87 

340009  .... 

01.1741 

320014  .... 

01.0454 

09.02 

330046  .... 

01.4962 

26.80 

330158  .... 

01.3006 

22.12 

330250  .... 

01.2316 

15.80 

340010  .... 

01.3038 

320016  .... 

01.1562 

14.52 

330047  .... 

01.2200 

16.37 

330159  .... 

01.3142 

17.37 

330252  .... 

00.9099 

15.14 

340011  .... 

01.1066 

320017  .... 

01.1504 

17.38 

330048  .... 

01.2674 

15.50 

330160  .... 

01.4544 

27.75 

330254  .... 

00.9916 

15.51 

340012  .... 

01.2143 

320018  .... 

01.4185 

16.77 

330049  .... 

01.2673 

17.22 

330161  .... 

00.9392 

15.60 

330258  .... 

01.3589 

23.96 

340013  .... 

01.2166 

320019  .... 

01.4846 

18.67 

330053  .... 

01.1259 

14.20 

330162  .... 

01.2563 

24.16 

330259  .... 

01.3537 

21.55 

340014  .... 

01.5912 

320021  .... 

01.7030 

20.73 

330055  .... 

01.3713 

27.96 

330163  .... 

01.1593 

16.79 

330261  .... 

01.2206 

23.08 

340015  .... 

01.2407 

320022  .... 

01.2443 

17.51 

330056  .... 

01.3550 

27.22 

330164  .... 

01.3538 

18.48 

330263  .... 

01.0437 

15.85 

340016  .... 

01.1503 

320023  .... 

01.0444 

14.13 

330057  .... 

01.6043 

17.28 

330166  .... 

00.9855 

13.97 

330264  .... 

01.2549 

19.42 

340017  .... 

01.3015 

320030  .... 

01.0646 

18.67 

330058  .... 

01.2642 

15.35 

330167  .... 

01.5896 

26.67 

330265  .... 

01.3454 

14.34 

340018  .... 

01.0825 

320031  .... 

00.9696 

11.41 

330059  .... 

01.5861 

27.24 

330169  .... 

01.4497 

29.07 

330267  .... 

01.2471 

21.54 

340019  .... 

01.0463 

Avg. 

hour 

wage 

14.96 

27.18 
21.42 
18.08 

16.38 
16.03 

16.78 
23.06 
20.80 
22.10 
17.60 
27.25 

13.51 
23.24 

24.98 
17.04 
25.87 

23.47 
20.37 
23.02 

24.11 

15.44 

25.65 

22.41 

23.11 

27.66 
22.06 

17.94 
23.73 

26.95 
28.01 

29.51 
19.17 
21.28 

26.55 

25.67 

19.79 

36.27 

28.55 

24.96 
25.15 

17.28 
26.58 

23.98 

23.47 
25.84 

27.41 
18.69 

17.46 

17.44 

16.48 

12.65 

14.19 

14.94 

15.82 
19.21 

15.46 

13.94 

15.39 
14.57 

18.83 
15.33 

14.55 

14.65 

14.66 

10.97 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45877 


Page  11  of  16 


Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irKlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

340020  .... 

01.2214 

19.33 

340114  .... 

01.4370 

18.91 

350030  .... 

01.0782 

15.42 

360052  .... 

01.6706 

380129  .... 

01.0212 

iHBl 

340021  .... 

01.2429 

15.10 

340115  .... 

01.5516 

17.01 

350033  .... 

00.9414 

13.28 

360054  .... 

01.2364 

360130  .... 

01.0803 

340022  .... 

01.0861 

14.07 

340116  .... 

01.7556 

19.43 

350034  .... 

00.9862 

14.00 

360055  .... 

01.1887 

360131  .... 

015766 

340023  .... 

01.3551 

16.96 

340119  .... 

01.2827 

14.92 

350035  .... 

00.8461 

10.06 

360056  .... 

01.4023 

14.80 

360132  ..„ 

01.3067 

18.64 

340024  .... 

01.2088 

14.35 

340120  .... 

01.0627 

12.83 

350038  .... 

00.9999 

13.01 

360057  .... 

01.0618 

12.70 

360133  .... 

01.4340 

17.01 

340025  .... 

01.1085 

14.27 

340121  .... 

01.0948 

13.86 

350039  .... 

01.0331 

13.63 

360058  .... 

01.1741 

15.10 

360134  .... 

01.6313 

17.77 

340027  .... 

01.2066 

14.87 

340122  .... 

01.0074 

12.44 

350041  .... 

01.0451 

11.63 

360059  .... 

01.5386 

19.71 

360135  .... 

01.1456 

15.15 

340028  .... 

01.5189 

16.47 

340123  .... 

01.1032 

14.48 

350042  .... 

01.0138 

13.85 

360062  .... 

01.4513 

18.00 

360136  .... 

01.0358 

14.10 

340030  .... 

01.9236 

18.03 

340124  .... 

01.0598 

13.16 

350043  .... 

01.4085 

15.08 

360063  .... 

01.0436 

17.30 

360137  .... 

01.5633 

17.61 

340031  .... 

01.0073 

11.38 

340125  _.. 

01.4126 

16.38 

350044  .... 

00.8723 

10.01 

360064  .... 

01.4685 

18.71 

360140  .... 

00.9977 

15.13 

340032  .... 

01.2722 

16.65 

340126  .... 

01.4006 

16.98 

350047  .... 

01.1514 

15.96 

360065  .... 

01.2562 

16.05 

360141  .... 

01.4459 

19.09 

340034  .... 

01.2862 

17.26 

340127  .... 

01.3145 

15.68 

350049  .... 

01.0973 

09.92 

360066  .... 

01.3256 

16.87 

360142  .... 

00.9941 

14.51 

340035  .... 

01.1055 

14.26 

340129  .... 

01.2766 

18.25 

350050  .... 

01.0007 

10.35 

360067  .... 

01.1115 

11.73 

360143  .... 

01.3138 

17.32 

340036  .... 

01.2272 

16.44 

340130  .... 

01.3380 

15.99 

350051  .... 

00.9666 

11.29 

360068  .... 

01.6362 

20.80 

360144  .... 

01.3278 

19.94 

340037  .... 

01.1607 

14.58 

340131  .... 

01.3791 

16.02 

350053  .... 

01.0840 

09.16 

360069  .... 

01.0676 

15.90 

360145  .... 

01.6473 

15.96 

340038  .... 

01.1622 

14.65 

340132  .... 

01.2661 

12.80 

350055  .... 

00.9493 

11.52 

360070  .... 

01.5784 

16.33 

360147  .... 

015733 

14.83 

340039  .... 

01.2728 

17.98 

340133  .... 

01.1294 

14.24 

350056  .... 

00.9567 

12.07 

360071  .... 

01.2933 

15.64 

360148  .... 

01.1734 

1559 

340040  .... 

01.7442 

17.23 

340136  .... 

01.0903 

16.92 

350058  .... 

01.0054 

11.46 

360072  .... 

01.1550 

14.77 

360149  .... 

01.1353 

18.99 

340041  .... 

01.2497 

15.28 

340137  .... 

01.1904 

13.07 

350060  .... 

00.9061 

07.20 

360074  .... 

01.3468 

18.13 

360150  .... 

01.3102 

16.70 

340042  .... 

01.1070 

13.11 

340138  .... 

01.1282 

14.31 

350061  .... 

01.0508 

14.13 

360075  .... 

01.4104 

18.42 

360151  .... 

01.3471 

1650 

340044  .... 

01.0368 

12.58 

340141  .... 

01.5336 

18.20 

350063  .... 

00.8168 

360076  .... 

01.3080 

17.06 

360152  .... 

01.5274 

17.02 

340045  .... 

01.0070 

08.49 

340142  .... 

01.1924 

15.16 

350064  .... 

00.8453 

360077  .... 

01.4463 

18.22 

360153  .... 

01.1435 

13.32 

340047  .... 

01.8771 

17.46 

340143  .... 

01.3424 

18.36 

350065  .... 

00.8966 

09.89 

360078  .... 

01.2808 

18.19 

360154  .... 

01.0543 

12.01 

340048  .... 

00.7695 

08.62 

340144  .... 

01.3526 

16.96 

350066  .... 

00.8594 

360079  .... 

01.6831 

19.06 

360155  .... 

01.3084 

1850 

340049  .... 

00.6050 

15.68 

340145  .... 

01.3006 

15.79 

360001  .... 

01.2737 

16.58 

360080  .... 

01.0833 

14.79 

360156  .... 

01.3318 

16.30 

340050  .... 

01.1906 

16.12 

340146  .... 

01.0912 

12.76 

360002  .... 

01.1539 

14.90 

360081  .... 

01.3730 

18.30 

360159  .... 

01.1477 

17.70 

340051  .... 

01.2434 

15.76 

340147  .... 

01.2928 

16.80 

360003  .... 

01.7163 

19.44 

360082  .... 

01.2993 

18.90 

360161  .... 

01.3554 

18.52 

340052  .... 

01.0229 

18.45 

340148  .... 

01.4258 

17.75 

360006  .... 

01.7248 

19.60 

360083  .... 

01.2953 

360162  .... 

01.1934 

15.50 

340053  .... 

01.6219 

18.66 

340151  .... 

01.1784 

13.81 

360007  .... 

01.0537 

15.57 

360084  .... 

01.6280 

17.52 

360163  .... 

01.8277 

18.81 

340054  .... 

01.0768 

12.74 

340153  .... 

01.9573 

19.41 

360008  .... 

01.2393 

15.77 

360085  .... 

01.7866 

18.85 

360164  .... 

00.8939 

13.53 

340055  .... 

01.2107 

16.29 

340154  .... 

01.0753 

14.94 

360009  .... 

01.3585 

17.14 

360086  .... 

01.4650 

15.62 

360165  .... 

01.1586 

14.66 

340060  .... 

01.1365 

15.32 

340155  .... 

01.4445 

19.22 

360010  .... 

01.1699 

15.09 

360087  .... 

01.3579 

17.19 

360166  .... 

01.1803 

16.68 

340061  .... 

01.7024 

18.17 

340156  .... 

00.7888 

360011  .... 

01.2316 

17.13 

360088  .... 

01.2297 

15.09 

360169  .... 

01.0152 

16.77 

340063  .... 

01.0854 

14.50 

340158  .... 

01.1620 

16.37 

360012  .... 

01.2575 

18.10 

360089  .... 

01.1095 

16.46 

360170  .... 

015081 

17.19 

340064  .... 

01.2236 

15.48 

340159  .... 

01.1374 

15.06 

360013  .... 

01.1234 

15.10 

360090  .... 

01.2171 

18.32 

360172  .... 

01.4144 

16.01 

340065  .... 

01.2563 

11.40 

340160  .... 

01.1423 

12.04 

360014  .... 

01.1305 

16.24 

360091  .... 

01.2693 

18.20 

360174  .... 

015615 

16.86 

340067  .... 

01.2050 

13.69 

340162  .... 

01.3232 

16.41 

360016  .... 

01.5690 

17.58 

360092  .... 

01.3081 

17.29 

360175  .... 

015606 

17.31 

340068  .... 

01.2906 

12.83 

340164  .... 

01.4023 

17.72 

360017  .... 

01.6623 

19.27 

360093  .... 

01.2115 

15.93 

360176  .... 

01.1864 

13.50 

340069  .... 

01.6454 

17.99 

340166  .... 

01.3806 

18.12 

360018  .... 

01.5828 

18.43 

360094  .... 

01.2319 

19.09 

360177  .... 

015503 

15.44 

340070  .... 

01.2856 

16.22 

340168  .... 

00.4892 

16.61 

360019  .... 

01.2602 

18.17 

360095  .... 

01.3224 

15.76 

360178  .... 

015477 

15.16 

340071  .... 

01.0192 

13.98 

340170  .... 

01i!903 

360020  .... 

01.4408 

17.58 

360096  .... 

01.0972 

15.60 

360179  .... 

01.3059 

18.53 

340072  .... 

01.1001 

13.96 

340171  .... 

01.1886 

360021  .... 

01.2308 

17.68 

360098  .... 

01.3847 

17.38 

360180  .... 

02.0926 

22.00 

340073  .... 

01.4140 

19.33 

350001  .... 

01.1048 

11.68 

360024  .... 

01.4150 

17.78 

360099  .... 

00.9965 

15.45 

360184  .... 

00.5635 

15.74 

340075  .... 

01.2118 

15.40 

350002  .... 

01.7422 

16.34 

360025  .... 

01.1647 

16.65 

360100  .... 

01.3185 

15.79 

360185  .... 

015250 

16.35 

340080  .... 

01.1487 

10.79 

350003  .... 

01.1706 

15.20 

360026  .... 

01.1441 

15.74 

360101  .... 

01.7121 

19.44 

360186  .... 

015001 

15.60 

340084  .... 

01.0637 

13.21 

350004  .... 

01.9130 

17.61 

360027  .... 

01.5510 

18.78 

360102  .... 

01.2239 

18.95 

360187  .... 

01.2755 

15.63 

340085  .... 

01.2350 

14.60 

350005  .... 

01.1536 

11.38 

360028  .... 

01.3557 

15.35 

360103  .... 

01.3601 

19.18 

360188  .... 

01.0228 

14.47 

340087  .... 

01.2050 

16.57 

350006  .... 

01.3190 

15.87 

360029  .... 

01.1328 

15.69 

360104  .... 

01.2382 

18.94 

360189  .... 

01.0674 

14.86 

340088  .... 

01.1530 

16.20 

350007  .... 

00.9819 

11.64 

360030  .... 

01.1077 

14.24 

360106  .... 

01.0728 

14.17 

360192  .... 

01.3026 

18.10 

340089  .... 

00.9587 

11.53 

1  350008  .... 

01.0282 

17.11 

360031  .... 

01.2692 

14.01 

360107  .... 

01.2622 

15.52 

360193  .... 

01.2990 

14.39 

340090  .... 

01.1072 

15.15 

350009  .... 

01.1700 

15.04 

360032  .... 

01.1041 

15.63 

360108  .... 

01.0507 

14.22 

360194  .... 

01.1138 

15.67 

340091  .... 

01.6938 

18.09 

350010  .... 

01.0948 

11.48 

360034  .... 

01.2332 

12.05 

360109  .... 

01.1010 

16.95 

360195  .... 

01.1665 

16.12 

340093  .... 

01.0960 

12.41 

350011  .... 

01.8078 

16.90 

360035  .... 

01.5032 

19.25 

360112  .... 

01.7037 

21.03 

360197  .... 

01.1624 

16.55 

340094  .... 

01.2541 

16.46 

350012  .... 

01.0559 

11.94 

360036  .... 

01.1697 

17.01 

360113  .... 

01.3399 

17.68 

360200  .... 

01.0671 

12.61 

340096  .... 

01.2466 

15.59 

350013  .... 

01.1172 

14.23 

360037  .... 

02.0688 

19.75 

360114  .... 

01.1335 

15.45 

360203  .... 

01.1252 

1553 

340097  .... 

01.1638 

14.13 

350014  .... 

01.0793 

10.84 

360038  .... 

01.5302 

16.88 

360115  .... 

01.2330 

18.39 

360204  .... 

015108 

15.84 

340098  .... 

01.6534 

17.84 

350015  .... 

01.5962 

15.49 

360039  .... 

01.2972 

15.46 

360116  .... 

01.0463 

15.21 

360210  .... 

01.1859 

18.60 

340099  .... 

01.1570 

13.04 

350016  .... 

01.0047 

10.29 

360040  .... 

01.2865 

17.57 

360118  .... 

01.3302 

16.33 

360211  .... 

01.1862 

17.02 

340100  .... 

00.9781 

350017  .... 

01.3945 

14.02 

360041  .... 

01.3229 

17.13 

360119  .... 

01.2505 

16.21 

360212  .... 

01.4129 

18.54 

340101  .... 

00.9994 

11.37 

350018  .... 

01.1037 

10.15 

360042  .... 

01.1307 

15.94 

360120  .... 

00.6082 

360213  .... 

01.1319 

15.72 

340104  .... 

00.9394 

10.52 

350019  .... 

01.6020 

17.70 

360044  .... 

01.0998 

15.06 

360121  .... 

01.2473 

16.95 

360218  .... 

01.2494 

15.77 

340105  .... 

01.3234 

17.43 

350020  .... 

01.3474 

15.80 

360045  .... 

01.5166 

19.48 

360122  .... 

01.3128 

17.15 

360230  .... 

01.2932 

19.39 

340106  .... 

01.0977 

16.14 

350021  .... 

01.0671 

10.47 

360046  .... 

01.0676 

17.35 

360123  .... 

01.2101 

17.96 

360231  .... 

01.0985 

12.30 

340107  .... 

01.2666 

15.88 

350023  .... 

00.8750 

14.45 

360047  .... 

01.1655 

13.68 

360124  .... 

01.2525 

16.62 

360232  .... 

015411 

2055 

340109  .... 

01.3020 

15.08 

350024  .... 

01.0840 

12.46 

360048  .... 

01.7585 

20.91 

360125  .... 

01.0866 

15.71 

360234  .„. 

01.3135 

17.37 

340111  .... 

01.2307 

13.16 

350025  .... 

01.0046 

13.17 

360049  .... 

01.3468 

17.28 

360126  .... 

01.2385 

18.24 

360236  .... 

01.1914 

16.82 

340112  .... 

01.0315 

12.98 

350027  .... 

00.9939 

13.76 

360050  .... 

01.0922 

11.e2 

360127  .... 

01.0931 

1554 

360238  .... 

01.0788 

12.57 

340113  .... 

01.9539 

19.22 

350029  .... 

00.9491 

10.79 

360051  .... 

01.4681 

19.97 

360128  .... 

01.1129 

13.39 

360239  .... 

01.1676 

18.44 
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360240  .... 

00.4529 

09.64 

370085  .... 

00.7965 

12.79 

380013  .... 

01.1950 

19.76 

390016  .... 

01.1958 

15.75 

390098  .... 

01.7221 

19.80 

360241  .... 

00.5971 

16.19 

370086  .... 

01.1603 

09.31 

380014  .... 

01.3873 

18.00 

390017  .... 

01.1833 

13.74 

390100  .... 

01.6581 

18.56 

360242  .... 

01.6504 

370089  .... 

01.2840 

11.32 

380017  .... 

01.7679 

21.74 

390018  .... 

01.1902 

18.44 

390101  .... 

01.2352 

15.40 

360243  .... 

00.8333 

15.66 

370091  .... 

01.6606 

15.44 

380018  .... 

01.7785 

18.54 

390019  .... 

01.1196 

15.02  1 

390102  .... 

01.3553 

19.54 

360244  .... 

00.8182 

14.72 

370092  .... 

01.0516 

11.97 

380019  .... 

01.1920 

17.57 

390022  .... 

01.3562 

20.09 

390103  .... 

01.0890 

16.83 

360245  .... 

00.8606 

14.97 

370093  .... 

01.8102 

18.31 

380020  .... 

01.4631 

19.42 

390023  .... 

01.2620 

20.25 

390104  .... 

01.1238 

13.92 

360246  .... 

00.8831 

370094  .... 

01.3503 

16.33 

380021  .... 

01.2003 

19.11 

390024  .... 

00.7630 

21.76 

390106  .... 

00.9494 

16.62 

370001  .... 

01.7432 

18.38 

370095  .... 

00.9025 

10.78 

380022  .... 

01.1792 

17.88 

390025  .... 

00.7561 

15.82 

390107  .... 

01.2140 

17.78 

370002  .... 

01.2128 

13.52 

370097  .... 

01.3556 

18.32 

380023  .... 

01.2933 

16.49 

390026  .... 

01.2627 

20.06 

390108  .... 

01.3539 

1721 

370004  .... 

01.3050 

13.98 

370099  .... 

01.1988 

13.57 

380025  .... 

01.2496 

21.04 

390027  .... 

01.9362 

22.10 

390109  .... 

01.1417 

13.32 

370005  .... 

01.0163 

11.81 

370100  .... 

00.9930 

10.79 

380026  .... 

01.3246 

16.19 

390028  .... 

01.7661 

18.59 

390110  .... 

01.5526 

18.76 

370006  .... 

01.1880 

14.35 

370103  .... 

00.9353 

11.13 

380027  .... 

01.2259 

18.77 

390029  .... 

01.7547 

17.52 

390111  .... 

01.7889 

26.50 

370007  .... 

01.1282 

13.12 

370105  .... 

01.9314 

16.18 

380029  ....• 

01.1923 

15.70 

390030  .... 

01.2137 

15.42 

390112  .... 

01.2051 

12.38 

370008  .... 

01.4032 

14.97 

370106  .... 

01.4815 

16.09 

380031  .... 

01.0018 

14.64 

390031  .... 

01.1392 

17.02 

390113  .... 

01.2139 

14.98 

370011  .... 

01.0534 

13.17 

370108  .... 

01.0799 

10.32 

380033  .... 

01.6739 

21.91 

390032  .... 

01.2170 

17.70 

390114  .... 

01.0997 

2024 

370012  .... 

00.9141 

11.46 

370112  .... 

01.0585 

11.98 

380035  .... 

01.3441 

18.88 

390035  .... 

01.2980 

17.23 

390115  .... 

01.3237 

20.80 

370013  .... 

01.7263 

17.86 

370113  .... 

01.1333 

13.21 

380036  .... 

01.0279 

16.34 

390036  .... 

01.2563 

16.92 

390116  .... 

01.1823 

1921 

370014  .... 

01.2868 

17.05 

370114  .... 

01.6294 

14.92 

380037  .... 

01.2562 

19.57 

390037  .... 

01.2991 

17.90 

390117  .... 

01.1278 

15.07 

370015  .... 

01.2342 

13.90 

370121  .... 

01.2113 

13.37 

380038  .... 

01.3261 

20.34 

390039  .... 

01.0821 

15.36 

390118  .... 

01.2364 

15.74 

370016  .... 

01.3725 

15.42 

370122  .... 

01.1492 

09.31 

380039  .... 

01.2600 

20.17 

390040  .... 

00.9405 

12.87 

390119  .... 

01.3644 

17.02 

370017  .... 

01.1287 

10.87 

370123  .... 

01.2248 

13.70 

380040  .... 

01.3376 

18.06 

390041  .... 

01.2776 

17.41 

390121  .... 

01.3191 

1722 

370018  .... 

01.2937 

16.87 

370125  .... 

00.9676 

11.42 

380042  .... 

01.1747 

21.92 

390042  .... 

01.3876 

20.08 

390122  .... 

01.0374 

15.47 

370019  .... 

01.3530 

11.35 

370126  .... 

01.1557 

09.48 

380047  .... 

01.6487 

19.29 

390043  .... 

01.1087 

14.27 

390123  .... 

01.2533 

19.42 

370020  .... 

01.3032 

11.92 

370131  .... 

00.9570 

12.42 

380048  .... 

01.0224 

13.14 

390044  .... 

01.5701 

18.24 

390125  .... 

01.2123 

15.75 

370021  .... 

00.9264 

10.11 

370133  .... 

01.0789 

09.65 

380050  .... 

01.3167 

16.38 

390045  .... 

01.5158 

16.69 

390126  .... 

01.2807 

20.35 

370022  .... 

01.3140 

15.01 

370138  .... 

01.0804 

15.13 

380051  .... 

01.5315 

18.38 

390046  .... 

01.4888 

17.71 

390127  .... 

01.1718 

19.86 

370023  .... 

01.3457 

14.52 

370139  .... 

00.9646 

09.78 

380052  .... 

01.1595 

15.90 

390047  .... 

01.6328 

22.95 

390128  .... 

01.1729 

17.17 

370025  .... 

01.3493 

14.57 

370140  .... 

00.9612 

11.36 

380055  .... 

01.1802 

23.98 

390048  .... 

01.1701 

15.25 

390130  .... 

01.1049 

1723 

370026  .... 

01.4655 

15.54 

370141  .... 

01.3618 

19.76 

380056  .... 

01.0308 

15.19 

390049  .... 

01.5133 

19.09 

390131  .... 

01.2505 

15.35 

370028  .... 

01.8025 

17.10 

370146  .... 

01.1923 

10.18 

380060  .... 

01.4607 

21.21 

390050  .... 

02.0254 

20.30 

390132  .... 

01.2306 

18.08 

370029  .... 

01.2379 

11.52 

370148  .... 

01.4229 

17.76 

380061  .... 

01.5092 

21.74 

390051  .... 

02.1917 

23.77 

390133  .... 

01.7637 

2023 

370030  .... 

01.2303 

11.25 

370149  .... 

01.1566 

14.18 

380062  .... 

01.1219 

13.68 

390052  .... 

01.1552 

15.52 

390135  .... 

01.2401 

19.41 

370032  .... 

01.4686 

14.67 

370153  .... 

01.0837 

14.50 

380063  .... 

01.2709 

22.15 

390054  .... 

01.1515 

13.42 

390136  .... 

01.2190 

15.59 

370033  .... 

01.1587 

10.89 

370154  .... 

01.0306 

12.64 

380064  .... 

01.3409 

18.16 

390055  .... 

01.7095 

20.40 

390137  .... 

01.1696 

17.43 

370034  .... 

01.2251 

12.87 

370156  .... 

01.1282 

12.99 

380065  .... 

00.9805 

17.74 

390056  .... 

01.1719 

15.60 

390138  .... 

01.2397 

16.41 

370035  .... 

01.5390 

14.70 

370158  .... 

01.0248 

12.52 

380066  .... 

01.3503 

17.09 

390057  .... 

01.2912 

18.37 

390139  .... 

01.4632 

21.08 

370036  .... 

01.0287 

09.08 

370159  .... 

01.3498 

13.48 

380068  .... 

01.0131 

18.61 

390058  .... 

01.2889 

16.75 

390142  .... 

01.6767 

21.77 

370037  .... 

01.5897 

16.07 

370163  .... 

00.9111 

10.33 

380069  .... 

01.1321 

17.14 

390060  .... 

01.1142 

15.65 

390145  .... 

01.3345 

18.30 

370038  .... 

00.9678 

10.86 

370165  .... 

01.1694 

11.10 

380070  .... 

01.3005 

19.47 

390061  .... 

01.5073 

20.59 

390146  .... 

01.2340 

15.37 

370039  .... 

01.2989 

15.91 

370166  .... 

01.1522 

16.13 

380071  .... 

01.2980 

19.74 

390062  .... 

01.1205 

14.75 

390147  .... 

01.2315 

18.19 

370040  .... 

01.0664 

11.17 

370169  .... 

01.0487 

10.14 

380072  .... 

00.9304 

14.25 

390063  .... 

01.7188 

18.14 

390148  .... 

01.1846 

17.53 

370041  .... 

00.9314 

13.21 

370170  .... 

00.9331 

380075  .... 

01.4127 

19.35 

390064  .... 

01.5206 

15.84 

390149  .... 

01.2472 

19.33 

370042  .... 

00.8323 

11.93 

370171  .... 

01.0282 

380078  .... 

01.0299 

16.80 

390065  .... 

01.2194 

17.97 

1  390150  .... 

01.1446 

17.62 

370043  .... 

01.0171 

11.72 

370172  .... 

00.8595 

380081  .... 

01.1232 

16.57 

390066  .... 

01.3031 

16.55 

390151  .... 

01.2996 

17.35 

370045  .... 

01.0563 

10.29 

370173  .... 

01.2978 

380082  .... 

01.3175 

20.54 

390067  .... 

01.7360 

18.65 

390152  .... 

01.0265 

15.13 

370046  .... 

00.9411 

11.89 

370174  .... 

00.6125 

380083  .... 

01.3362 

17.08 

390068  .... 

01.3209 

17.00 

390153  .... 

01.1973 

21.16 

370047  .... 

01.3164 

13.84 

370176  .... 

01.1825 

16.22 

380084  .... 

01.2653 

18.54 

390069  .... 

01.2822 

18.31 

390154  .... 

01.1643 

13.88 

370048  .... 

01.1517 

12.59 

370177  .... 

00.9262 

10.16 

380087  .... 

01.0074 

13.59 

390070  .... 

01.3131 

19.08 

390155  .... 

01.3050 

17.65 

370049  .... 

01.3213 

15.14 

370178  .... 

00.9819 

10.53 

380088  .... 

00.9674 

15.05 

390071  .... 

01.0983 

13.09 

390156  .... 

01.3758 

21.65 

370051  .... 

00.9489 

13.39 

370179  .... 

00.8489 

13.14 

380089  .... 

01.2979 

20.02 

390072  .... 

01.0753 

15.84 

390157  .... 

01.2559 

16.75 

370054  .... 

01.2306 

14.66 

370180  .... 

00.9753 

380090  .... 

01.3074 

21.62 

390073  .... 

01.5189 

17.44 

390158  .... 

01.4547 

18.63 

370056  .... 

01.5068 

15.57 

370183  .... 

01.2609 

12.03 

380091  .... 

01.1984 

23.39 

390074  .... 

01.2306 

16.29 

390159  .... 

01.2909 

19.66 

370057  .... 

01.1350 

14.30 

370186  .... 

00.9700 

10.36 

380897  .... 

04.7366 

390075  .... 

01.3391 

15.51 

390160  .... 

01.2003 

17.44 

370059  .... 

01.1386 

12.80 

370189  .... 

01.0967 

11.81 

390001  .... 

01.2957 

17.00 

390076  .... 

01.2601 

20.04 

390161  .... 

01.0387 

13.71 

370060  .... 

01.0833 

14.13 

370190  .... 

01.5659 

16.45 

390002  .... 

01.3114 

17.45 

390078  .... 

01.0443 

14.92 

390162  .... 

01.3081 

19.03 

370063  .... 

01.1256 

10.89 

370192  .... 

01.0518 

390003  .... 

01.2089 

16.14 

390079  .... 

01.6752 

15.99 

390163  .... 

01.1829 

16.45 

370064  .... 

00.9724 

09.12 

370193  .... 

01.5813 

390004  .... 

01.3574 

16.37 

390080  .... 

01.2217 

17.76 

390164  .... 

01.8500 

18.93 

370065  .... 

01.0831 

14.46 

380001  .... 

01.2941 

18.46 

390005  .... 

01.0234 

13.53 

390081  .... 

01.3066 

20.10 

390166  .... 

01.1614 

16.81 

370071  .... 

01.0248 

10.53 

380002  .... 

01.2496 

17.64 

390006  .... 

01.7687 

17.25 

390083  .... 

01.1851 

20.41 

390167  .... 

01.2638 

20.38 

370072  .... 

00.9459 

11.97 

380003  .... 

01.1800 

17.46 

390007  .... 

01.1626 

20.95 

390084 . 

01.2284 

14.79 

390168  .... 

01.1943 

17.18 

370076  .... 

01.2870 

11.71 

380004  .... 

01.6210 

22.25 

390008  .... 

01.0940 

15.45 

390086  .... 

01.0903 

15.51 

390169  .... 

01.2157 

1722 

370077  .... 

01.3610 

15.34 

380005  .... 

01.1604 

19.10 

390009  .... 

01.6057 

17.97 

390088  .... 

01.3463 

19.25 

390170  .... 

01.8561 

23.09 

370078  .... 

01.6915 

14.53 

380006  .... 

01.3742 

16.46 

390010  .... 

01.2048 

16.98 

390090  .... 

01.7218 

19.42 

390173  .... 

01.2147 

17.58 

370079  .... 

00.9190 

11.99 

380007  .... 

01.6261 

20.55 

390011  .... 

01.1973 

16.82 

390091  .... 

01.1478 

18.41 

390174  .... 

01.7096 

2329 

370080  .... 

00.9794 

11.31 

380008  .... 

01.0644 

16.93 

390012  .... 

01.2118 

18.59 

390093  .... 

01.1830 

14.61 

390176  .... 

01.1355 

1628 

370082  .... 

00.9188 

10.54 

380009  .... 

01.8099 

21.55 

390013  .... 

01.2043 

15.89 

390095  .... 

01.1731 

14.43 

390178  .... 

01.2800 

17.36 

370083  .... 

01.0320 

10.95 

380010  .... 

01.1001 

19.18 

390014  .... 

01.5661 

15.29 

390096  .... 

01.2822 

16.50 

390179  .... 

01.2574 

20.80 

370084  .... 

01.0538 

08.49 

380011  .... 

01.1580 

14.12 

390015  .... 

01.1363 

12.32 

390097  .... 

01.3255 

20.69 

390180  .... 

01.5909 

22.45 
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Provider 

Case 

mix 

irxJex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxiex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

390181  .... 

01.0567 

16.51 

400009  .... 

00.9585 

07.08 

420018  .... 

01.6744 

17.26 

430015  .... 

01.1953 

13.84 

440029  .... 

01.3354 

15.62 

390183  .... 

01.1579 

17.62 

400010  .... 

00.9770 

10.23 

420019  .... 

01.2114 

14.47 

430016  .... 

01.7002 

17.29 

440030  .... 

01.1477 

12.68 

390184  .... 

01.1162 

17.14 

400011  .... 

01.0729 

06.77 

420020  .... 

01.2550 

16.07 

430018  .... 

00.9508 

13.20 

440031  .... 

00.9745 

11.83 

390185  .... 

01.1728 

15.64 

400012  .... 

01.1136 

0754 

420022  .... 

00.9393 

15.80 

430022  .... 

00.9341 

10.22 

440032  .... 

01.0065 

12.50 

390186  .... 

01.1975 

12.18 

400013  .... 

01.1634 

09.09 

420023  .... 

01.3918 

18.61 

430023  .... 

00.9430 

09.74 

440033  .... 

01.1147 

14.66 

390189  .... 

Q1.0744 

16.34 

400014  .... 

01.4222 

07.31 

420026  .... 

01.8511 

17.80 

430024  .... 

00.8545 

11.51 

440034  .... 

01.4727 

17.16 

390191  .... 

01.0451 

14.03 

400015  .... 

01.3962 

10.35 

420027  .... 

01.3601 

14.55 

430025  .... 

00.9418 

10.29 

440035  .... 

01.2814 

14.81 

390192  .... 

01.1105 

16.42 

400016  .... 

01.3551 

09.54 

420028  .... 

01.0490 

14.33 

430026  .... 

01.0159 

10.38 

440039  .... 

01.5604 

16.47 

390193  .... 

01.1499 

15.76 

400017  .... 

01.1630 

06.80 

420029  .... 

01.7205 

14.74 

430027  .... 

01.7393 

16.35 

440040  .... 

00.9573 

11.47 

390194  .... 

01.0783 

18.49 

400018  .... 

01.2999 

08.93 

420030  .... 

01.2787 

17.01 

430028  .... 

01.0746 

12.21 

440041  .... 

01.0356 

390195  .... 

01.8149 

21.40 

400019  .... 

01.6166 

09.45 

420031  .... 

01.0044 

10.97 

430029  .... 

01.0015 

12.56 

440046  .... 

01.3480 

14.06 

390196  .... 

01.3571 

400021  .... 

01.3458 

07.96 

420033  .... 

01.2457 

19.01 

430031  .... 

00.9411 

10.95 

440047  .... 

00.9832 

12.05 

390197  .... 

01.2759 

18.62 

400022  .... 

01.3107 

09.75 

420035  .... 

00.8101 

11.93 

430033  .... 

01.0803 

11.10 

440048  .... 

01.7516 

15.85 

390198  .... 

01.2288 

14.41 

400024  .... 

00.9882 

07.75 

420036  .... 

01.2244 

15.01 

430034  .... 

01.0196 

10.93 

440049  .... 

01.6359 

15.45 

390199  .... 

01.2242 

14.46 

400026  .... 

00.9404 

07.20 

420037  .... 

01.3233 

19.81 

430036  .... 

01.0422 

09.44 

440050  .... 

01.2307 

13.86 

390200  .... 

01.0074 

12.74 

400027  .... 

01.1225 

06.87 

420038  .... 

01.2403 

14.65 

430037  .... 

00.9525 

12.46 

440051  .... 

00.8902 

13.44 

390201  .... 

01.2922 

18.28 

400028  .... 

01.1413 

07.08 

420039  .... 

01.2260 

13.96 

430038  .... 

01.0411 

10.31 

440052  .... 

01.2700 

17.91 

390203  .... 

01.3020 

18.63 

400029  .... 

01.1113 

07.59 

420040  .... 

01.2120 

14.36 

430039  .... 

00.9738 

10.63 

440053  .... 

01.2982 

16.09 

390204  .... 

01.2596 

18.31 

400031  .... 

01.0365 

07.37 

420042  .... 

01.1943 

13.01 

430040  .... 

00.9048 

11.88 

440054  .... 

01.2513 

13.93 

3902(*  .... 

01.2210 

22.42 

400032  .... 

01.1747 

07.75 

420043  .... 

01.1777 

16.87 

430041  .... 

00.9680 

11.58 

440056  .... 

01.0740 

10.33 

390206  .... 

01.3668 

m  i 

400044  .... 

01.1248 

09.07 

420044  .... 

01.1942 

15.94 

430042  .... 

01.0001 

10.28 

440057  .... 

01.0255 

10.50 

390209  .... 

01.0381 

400048  .... 

01.0912 

08.01 

420048  .... 

01.1167 

13.96 

430043  .... 

01.1190 

12.47 

440058  .... 

01.3908 

18.36 

390211  .... 

01.2078 

I ;  r; 

400061  .... 

01.4735 

12.57 

420049  .... 

01.1468 

14.52 

430044  .... 

00.9331 

12.62 

440059  .... 

01.1604 

13.84 

390213  .... 

01.0973 

■  ?  Ti 

400079  .... 

01.2413 

09.48 

420051  .... 

01.5754 

16.86 

430047  .... 

01.1161 

11.03 

440060  .... 

01.1519 

13.95 

390215  .... 

01.1567 

Kfi 

400087  .... 

01.3227 

08.37 

420053  .... 

01.0676 

14.06 

430048  .... 

01.2139 

15.58 

440061  .... 

01.1571 

14.49 

390217  .... 

01.2291 

17.56 

400094  .... 

01.0188 

07.41 

420054  .... 

01.3914 

16.63 

430049  .... 

00.9343 

11.35 

440063  .... 

01.5537 

17.05 

390219  .... 

01.2478 

15.84 

400098  .... 

01.2470 

07.68 

420055  .... 

01.1239 

12.86 

430051  .... 

00.9707 

11.88 

440064  .... 

01.1859 

15.87 

390220  .... 

01.1967 

18.50 

400102  .... 

01.2005 

07.47 

420056  .... 

01.0941 

13.40 

430054  .... 

00.9389 

14.12 

440065  .... 

01.2217 

14.09 

390222  .... 

01.2922 

19.29 

400103  .... 

01.4900 

1051 

420057  .... 

01.2682 

12.58 

430056  .... 

00.8709 

08.95 

440067  .... 

01.1662 

15.85 

390223  .... 

01.6287 

22.05 

400104  .... 

01.2323 

09.13 

420059  .... 

00.9558 

13.16 

430057  .... 

00.9123 

10.35 

440068  .... 

01.1840 

16.22 

390224  .... 

00.9142 

13.29 

400105  .... 

01.2642 

07.81 

420061  .... 

01.2214 

15.80 

430060  .... 

00.9948 

08.97 

440069  .... 

01.0893 

13.34 

390225  _.. 

01.2212 

15.41 

400106  .... 

01.2411 

07.28 

420062  .... 

01.4737 

15.07 

430062  .... 

00.8308 

10.10 

440070  .... 

01.1199 

13.07 

390226  .... 

01.7113 

22.03 

400109  .... 

01.5822 

08.85 

420064  .... 

01.1420 

12.36 

430064  .... 

01.1525 

11.35 

440a71  .._ 

01.4836 

15.35 

390228  .... 

01.1936 

17.98 

400110  .... 

01.0953 

08.90 

420065  .... 

01.3499 

16.17 

430065  .... 

01.0287 

09.01 

440072  .... 

01.4293 

13.45 

390231  .... 

01.3451 

20.59 

400111  .... 

01.1494 

07.90 

420066  .... 

00.9394 

13.87 

430066  .... 

00.9826 

10.61 

440073  .... 

01.2767 

16.09 

390233  .... 

01.2767 

17.67 

400112  .... 

01.2510 

07.00 

420067  .... 

01.1965 

15.84 

430073  .... 

01.1944 

13.35 

440078  .... 

00.9790 

12.17 

390235  .... 

01.7664 

23.05 

400113  .... 

01.1838 

07.07 

420068  .... 

01.2582 

15.36 

430076  .... 

00.9618 

08.60 

440081  .... 

01.1398 

14.51 

390236  .... 

01.1535 

16.00 

400114  .... 

01.0673 

07.53 

420069  .... 

01.0854 

13.87 

430077  .... 

01.5420 

15.65 

440082  .... 

01.8991 

19.65 

390237  .... 

01.5568 

18.82 

400115  .... 

01.0127 

08.28 

420070  .... 

01.2534 

15.79 

430079  .... 

00.9545 

10.60 

440083  .... 

01.1648 

10.26 

390238  .... 

01.0894 

16.51 

400117  .... 

01.2052 

08.75 

420071  .... 

01.3360 

15.95 

430080  .... 

00.8917 

08.87 

440084  .... 

01.1705 

11.11 

390242  .... 

01.3227 

18.78 

400118  .... 

01.1427 

07.88 

420072  .... 

01.0021 

09.92 

430081  .... 

00.9763 

440087  .... 

00.9796 

11.67 

390244  .... 

00.9153 

12.37 

400120  .... 

01.2844 

08.63 

420073  .... 

01.2975 

17.80 

430082  .... 

00.7899 

440090  .... 

00.9808 

13.53 

390245  .... 

01.3582 

20.14 

400121  .... 

00.8973 

07.05 

420074  .... 

00.9444 

09.76 

430083  .... 

00.8400 

440091  .... 

01.5310 

16.83 

390246  .... 

01.1577 

15.60 

400122  .... 

00.9790 

06.35 

420075  .... 

01.0336 

13.97 

430084  .... 

00.8592 

440095  .... 

01.2178 

19.62 

390247  .... 

01.0044 

16.83 

400123  .... 

01.1528 

08.39 

420076  .... 

01.1230 

20.04 

430085  .... 

00.8528 

440100  .... 

01.0220 

12.92 

390249  .... 

00.9992 

11.06 

400124  .... 

02.7935 

420078  .... 

01.7109 

18.68 

430087  .... 

00.9462 

09.28 

440102  .... 

01.0894 

12.32 

390256  .... 

01.6957 

20.51 

410001  .... 

01.3181 

21.94 

420079  .... 

01.5207 

17.23 

440001  .... 

01.1438 

11.96 

440103  .... 

01.2356 

16.26 

390258  .... 

01.3229 

19.30 

410004  .... 

01.3535 

20.28 

420080  .... 

01.2176 

17.43 

440002  .... 

01.5819 

16.12 

440104  .... 

01.5496 

17.72 

390260  .... 

01.2454 

17.74 

410005  .... 

01.3614 

20.46 

420081  .... 

00.7967 

18.94 

440003  .... 

01.0982 

14.90 

440105  .... 

01.4359 

16.93 

390262  .... 

01.9001 

17.06 

410006  .... 

01.2126 

21.65 

420082  .... 

01.3460 

18.34 

440006  .... 

01.4833 

16.87 

440109  .... 

01.0518 

12.33 

390263  .... 

01.4742 

18.55 

410007  .... 

01.6863 

19.83 

420083  .... 

01.2177 

17.28 

440007  .... 

01.0100 

11.40 

440110  .... 

00.9963 

14.21 

390265  .... 

01.3075 

17.62 

410008  .... 

01.1749 

20.30 

420084  .... 

00.9239 

12.71 

440008  .... 

01.0294 

14.41 

440111  .... 

01.3776 

18.41 

390266  .... 

01.1996 

15.69 

410009  .... 

01.3416 

20.77 

420085  .... 

01.2801 

17.16 

440009  .... 

01.1191 

12.87 

440114  .... 

01.0168 

11.73 

390267  .... 

01.2662 

19.03 

410010  .... 

01.0352 

24.28 

420086  .... 

01.4018 

16.97 

440010  .... 

00.9290 

10.52 

440115  .... 

01.0917 

13.98 

390268  .... 

01.3883 

19.24 

410011  .... 

01.2176 

21.48 

420087  .... 

01.6123 

15.64 

440011  .... 

01.2479 

15.18 

440120  .... 

01.4814 

15.84 

390270  .... 

01.3047 

16.33 

410012  .... 

01.7204 

18.98 

420088  .... 

01.1687 

16.05 

440012  .... 

01.4314 

16.29 

440121  .... 

01.9731 

390272  .... 

00.5347 

20.70 

410013  .... 

01.2564 

24.87 

420089  .... 

01.2401 

19.72 

440014  .... 

00.9936 

10.17 

440125  .... 

01.4135 

16.36 

390277  .... 

00.5685 

19.80 

420002  .... 

01.3076 

20.09 

420091  .... 

01.1896 

15.91 

440015  .... 

01.5414 

15.38 

440130  .... 

01.1216 

13.51 

390278  .... 

00.8123 

16.44 

420004  .... 

01.8572 

17.72 

430004  .... 

01.0162 

14.56 

440016  .... 

00.9709 

10.91 

440131  .... 

01.0820 

13.17 

390279  .... 

01.1355 

420005  .... 

01.1291 

14.18 

430005  .... 

01.2522 

13.79 

440017  .... 

01.5885 

17.33 

440132  .... 

01.1216 

13.29 

390280  .... 

00.8687 

420006  .... 

01.3106 

15.86 

430007  .... 

01.1290 

11.45 

440018  .... 

01.4879 

15.33 

440133  .... 

01.5290 

17.70 

400001  .... 

01.2171 

08.19 

420007  .... 

01.5047 

15.99 

430008  .... 

01.1381 

13.47 

440019  .... 

01.5921 

18.39 

440135  .... 

01.3506 

19.68 

400002  .... 

01.4419 

10.77 

420009  .... 

015531 

15.89 

430009  .... 

01.0883 

10.81 

440020  .... 

01.2181 

16.73 

440137  .... 

00.9636 

11.88 

400003  .... 

01.2195 

08.34 

420010  .... 

01.0854 

13.22 

430010  .... 

01.1134 

08.78 

440022  .... 

01.2003 

12.79 

440141  .... 

01.1777 

12.78 

400004  .... 

01.2103 

08.02 

420011  .... 

01.0971 

14.00 

430011  .... 

01.3615 

14.10 

440023  .... 

01.0157 

11.52 

440142  .... 

01.0517 

10.83 

400005  .... 

01.0871 

06.34 

420014  .... 

01.0714 

13.05 

430012  .... 

01.3050 

14.13 

440024  .... 

01.3814 

16.35 

440143  .... 

01.1010 

16.30 

400006  .... 

01.2516 

06.86 

420015  .... 

01.3661 

16.20 

430013  .... 

01.1996 

15.09 

440025  .... 

01.0818 

12.19 

440144  .... 

01.2163 

17.90 

400007  .... 

01.1884 

07.19 

420016  .... 

01.1283 

13.46 

430014  .... 

01.2671 

16.05 

440026  .... 

00.9153 

15.63 

440145  .... 

01.0539 

13.40 
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Provider 

Case 

mix 

irKiex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

aux 

irxlex 

Avg. 

hour 

wage 

440146  .... 

01.2978 

12.03 

450051  .... 

01.5096 

18.04 

450153  .... 

01.5438 

17.33 

450292  .... 

01.2600 

450465  .... 

91.1813 

11.39 

440148  .... 

01.1549 

15.81 

450052  .... 

01.0230 

13.39 

450154  .... 

01.1285 

10.93 

450293  .... 

01.0277 

450467  .... 

00.9691 

13.77 

440149  .... 

01.2150 

15.70 

450053  .... 

01.0703 

15.65 

450155  .... 

01.0107 

10.09 

450296  .... 

01.3571 

16.97 

450469  .... 

01.3473 

15.87 

440150  .... 

01.2583 

18.75 

450054  .... 

01.7336 

21.09 

450157  .... 

01.0311 

14.31 

450297  .... 

00.8956 

13.66 

450473  .... 

01.0491 

15.90 

440151  .... 

01.4156 

15.89 

450055  .... 

01.1093 

11.71 

450160  .... 

00.9356 

17.51 

450299  .... 

01.4096 

17.66 

450475  .... 

01.1874 

14.99 

440152  .... 

01.6578 

17.32 

450056  .... 

01.6499 

17.62 

450162  .... 

01.1964 

17.13 

450303  .... 

00.9720 

10.74 

450484  .... 

01.5173 

17.72 

440153  .... 

01.2633 

14.46 

450058  .... 

01.5208 

14.43 

450163  .... 

01.1423 

16.18 

450306  .... 

01.0838 

11.84 

450488  .... 

01.2219 

19.43 

440156  .... 

01.5231 

18.76 

450059  .... 

01.2787 

12.62 

450164  .... 

01.1333 

12.97 

450307  .... 

00.9772 

13.59 

450489  .... 

00.9989 

14.86 

440157  .... 

01.0053 

13.12 

450060  .... 

01.3766 

19.96 

450165  .... 

01.0054 

14.05 

450309  .... 

01.0505 

11.15 

450497  .... 

01.1598 

12.54 

440159  .... 

01.2421 

450063  .... 

01.0234 

11.54 

450166  .... 

00.9211 

11.39 

450315  .... 

01.2119 

19.84 

450498  .... 

01.1296 

13.21 

440161  .... 

01.5951 

20.02 

450064  .... 

01.5106 

15.53 

450169  .... 

00.8607 

14.45 

450320  .... 

01.3603 

17.73 

450508  .... 

01.5551 

15.68 

440166  .... 

01.4014 

17.40 

450065  .... 

01.1189 

13.86 

450170  .... 

00.9895 

12.30 

450321  .... 

00.9793 

10.98 

450514  .... 

01.1878 

16.22 

440168  .... 

01.0191 

13.32 

450068  .... 

01.7833 

M27 

450176  .... 

01.2578 

14.33 

450322  .... 

00.8870 

15.26 

450517  .... 

01.0115 

11.00 

440173  .... 

01.4900 

16.51 

450070  .... 

01.1662 

13.40 

450177  .... 

01.1371 

12.72 

450324  .... 

01.5522 

15.53 

450518  .... 

01.5165 

15.17 

440174  .... 

00.9730 

14.29 

450072  .... 

01.2259 

17.28 

450178  .... 

01.0836 

15.65 

450325  .... 

01.1881 

09.56 

450523  .... 

01.5622 

20.04 

440175  .... 

01.2420 

17.24 

450073  .... 

01.1191 

10.92 

450181  .... 

00.9133 

15.39 

450327  .... 

00.9869 

10.00 

450530  .... 

01.2882 

19.74 

440176  .... 

01.3017 

17.31 

450074  .... 

00.8492 

16.51 

450184  .... 

01.5011 

19.61 

450330  .... 

01.1758 

14.47 

450534  .... 

00.9344 

17.01 

440178  .... 

01.2129 

18.01 

450076  .... 

01.5227 

450185  .... 

01.1232 

09.25 

450334  .... 

01.0079 

11.79 

450535  .... 

01.1966 

16.74 

440180  .... 

01.1306 

16.13 

450078  .... 

00.9592 

10.69 

450187  .... 

01.3348 

15.83 

450337  .... 

01.2726 

14.42 

450537  .... 

01.3800 

16.07 

440181  .... 

01.0368 

12.30 

450079  .... 

01.4470 

19.51 

450188  .... 

00.9808 

12.13 

450340  .... 

01.3364 

14.79 

450538  .... 

01.2233 

18.62 

440182  .... 

00.9087 

14.69 

450080  ..„ 

01.2576 

14.43 

450190  .... 

01.1818 

17.82 

450341  .... 

00.9763 

16.17 

450539  .... 

01.2718 

14.11 

440183  .... 

01.4914 

15.92 

450081  .... 

01.0910 

12.40 

450191  .... 

01.1079 

15.11 

450346  .... 

01.3821 

15.86 

450544  .... 

01.4394 

19.57 

440184  .... 

01.4104 

18.05 

450082  .... 

00.9799 

14.21 

450192  .... 

01.0655 

15.77 

450347  .... 

01.1385 

14.95 

450545  .... 

01.1893 

16.75 

440185  .... 

00.9987 

17.19 

450083  .... 

01.6927 

16.91 

01.8455 

20.78 

450348  .... 

00.9936 

10.99 

450546  .... 

01.3009 

15.56 

440186  .... 

01.2154 

16.59 

450085  .... 

01.1191 

13.44 

450194  .... 

01.2628 

16.17 

450349  .... 

01.0976 

25.54 

450547  .... 

01.1799 

13.04 

440187  „.. 

01.2318 

16.58 

450087  .... 

01.4765 

20.99 

450195  .... 

01.1649 

17.01 

450351  .... 

01.2378 

20.82 

450550  .... 

00.9777 

17.28 

440189  .... 

01.4607 

16.08 

450090  .... 

01.0814 

11.92 

450196  .... 

01.4781 

13.63 

450352  .... 

01.1492 

15.51 

450551  .... 

01.1352 

12.64 

440192  .... 

01.1078 

14.00 

450092  ..„ 

01.3766 

12.51 

450197  .... 

01.1513 

18.21 

460353  .... 

01.2989 

17.12 

450558  .... 

01.7485 

18.18 

440193  „.. 

01.3105 

17.42 

450094  .... 

01.2950 

17.42 

450200  .... 

01.4362 

15.19 

450355  .... 

01.1550 

11.43 

450559  .... 

00.8703 

10.67 

440194  .... 

01.3026 

17.11 

450096  .... 

01.5012 

18.60 

450201  .... 

00.9844 

14.55 

450358  .... 

02.0824 

19.02 

450561  .... 

01.5458 

16.77 

440196  .... 

00.9296 

14.68 

450097  .... 

01.4119 

17.99 

450203  .... 

01.2264 

15.81 

450362  .... 

01.0825 

11.91 

450563  .... 

01.2669 

21.61 

440197  .... 

01.3620 

19.48 

450098  .... 

01.2552 

13.96 

450209  .... 

01.5849 

16.60 

450366  .... 

01.6443 

18.85 

450565  .... 

01.2714 

14.73 

440200  .... 

01.2074 

16.77 

450099  .... 

01.3037 

16.51 

450210  .... 

01.1197 

12.40 

450369  .... 

01.1403 

10.97 

450570  .... 

01.0643 

12.15 

440203  .... 

00.9627 

11.16 

450101  .... 

01.4061 

14.92 

450211  .... 

01.3930 

14.50 

450370  .... 

01.2110 

11.99 

450571  _.. 

01.4160 

14.67 

440205  .... 

01.3025 

14.19 

450102  .... 

01.6381 

17.29 

450213  .... 

01.5335 

15.73 

450371  .... 

01.1823 

10.92 

450573  .... 

00.9645 

13.22 

440206  .... 

01.0764 

13.22 

450104  .... 

01.2372 

13.07 

450214  .... 

01.3888 

17.29 

450372  .... 

01.3285 

22.86 

450574  .... 

00.9827 

13.75 

450002  .... 

01.4686 

18.34 

450107  .... 

01.5476 

18.16 

450217  .... 

01.1331 

11.65 

460373  .... 

01.2235 

13.96 

450575  .... 

00.9515 

14.24 

450004  .... 

01.1281 

12.11 

450108  .... 

01.0272 

12.16 

450219  .... 

01.1040 

13.42 

450374  .... 

00.9039 

11.71 

450578  .... 

01.0238 

14.27 

450005  .... 

01.0892 

14.37 

450109  .... 

01.0396 

16.18 

450221  .... 

00.9863 

13.35 

450376  .„. 

01.4734 

14.76 

450580  .... 

01.1179 

12.70 

450007  .... 

01.3197 

13.04 

450110  .... 

01.2341 

14.61 

450222  .... 

01.7067 

17.58 

450378  .... 

01.0687 

18.25 

450583  .... 

00.9814 

12.02 

450008  .... 

01.4103 

14.15 

450111  .... 

Oi.1514 

18.57 

450224  .... 

01.3981 

15.77 

460379  .... 

01.5572 

20.78 

450584  .... 

01.2182 

12.25 

450010  .... 

01.3556 

14.39 

450112  .... 

01.3449 

12.60 

450229  .... 

01.5394 

15.30 

450381  .... 

00.9491 

12.16 

450586  .... 

01.0168 

12.00 

450011  .... 

01.5223 

16.73 

450113  .... 

01.2319 

14.59 

450231  .... 

01.5327 

17.95 

450388  .... 

01.7306 

17.23 

450587  .... 

01.2802 

15.54 

450014  .... 

01.1081 

13.51 

450118  .... 

01.5353 

15.96 

450234  .... 

01.0317 

11.57 

450389  .... 

01.2099 

17.39 

450591  .... 

01.1080 

15.20 

450015  .... 

01.6382 

14.59 

450119  .... 

01.2988 

15.78 

450235  .... 

00.9859 

12.40 

450393  .... 

01.2470 

21.55 

450596  .... 

01.2924 

16.49 

450016  .... 

01.5859 

18.64 

450121  .... 

01.5746 

18.89 

450236  .... 

01.0705 

13.45 

450395  .... 

01.0148 

14.21 

450597  .... 

01.0598 

15.32 

450018  .... 

01.4858 

19.82 

450123  .... 

01.1617 

16.60 

450237  .... 

01.5886 

15.96 

450399  .... 

01.0278 

12.52 

450603  .... 

00.8258 

11,74 

450020  .... 

01.0466 

14.94 

450124  .... 

01.4856 

18.15 

450239  .... 

01.2557 

12.21 

460400  .... 

01.1214 

13.83 

450604  .... 

01.3711 

12.85 

450021  .... 

01.8443 

19.58 

450126  .... 

01.3582 

16.49 

450241  .... 

00.9480 

13.71 

460403  .... 

01.3371 

19.91 

450605  .... 

01.2926 

18.17 

450023  .... 

01.4041 

15.21 

450128  .... 

01.2520 

13.45 

450243  .... 

00.8275 

11.52 

450410  .... 

00.9614 

16.52 

450609  .... 

00.8993 

11.00 

450024  .... 

01.3873 

14.47 

450130  .... 

01.4833 

16.85 

450246  .... 

01.0125 

10.82 

450411  .... 

00.9623 

11.26 

450610  .... 

01.4896 

17.33 

450025  „ 

01.4725 

15.12 

450131  .... 

01.3207 

17.06 

450249  .... 

01.0282 

10.84 

450417  .... 

01.0110 

13.74 

450614  .... 

01.0715 

12.13 

450028  .... 

01.5375 

17.21 

450132  .... 

01.5960 

15.46 

450250  .... 

01.0189 

12.12 

450418  .... 

01.3733 

16.29 

450615  .... 

00.9254 

11.97 

450029  .... 

01.4012 

11.81 

450133  .... 

01.6059 

17.50 

450253  .... 

01.2030 

12.54 

450419  .... 

01.2552 

20.88 

450617  .... 

01.3368 

18.17 

450031  .... 

01.6419 

18.78 

450135  .... 

01.7237 

19.83 

450258  .... 

01.0849 

10.82 

450422  .... 

00.8158 

23.68 

450620  .... 

01.0358 

13.85 

450032  .... 

01.2840 

13.14 

450137  .... 

01.4452 

21.51 

450259  .... 

01.2156 

17.92 

460423  .... 

01.4053 

22.35 

450623  .... 

01.2321 

17.54 

450033  .... 

01.5984 

16.13 

450140  .... 

01.0268 

12.94 

450264  .... 

00.8617 

09.77 

450424  .... 

01.2098 

16.01 

450626  .... 

01.0232 

13.74 

450034  .... 

01.5650 

16.34 

450142  .... 

01.4624 

19.12 

450269  .... 

01.0790 

13.32 

450429  .... 

01.0802 

12.22 

450628  .... 

00.8951 

11.43 

450035  .... 

01.4950 

19.26 

450143  .... 

01.1229 

11.76 

450270  .... 

01.1067 

10.66 

450431  .... 

01.5647 

17.87 

450630  .... 

01.5789 

22.91 

450037  .... 

01.5437 

16.93 

450144  .... 

01.1095 

15.44 

450271  .... 

01.1987 

14.76 

450438  .... 

01.1417 

13.61 

450631  .... 

01.7397 

18.06 

450039  .... 

01.3673 

17.94 

450145  .... 

00.8879 

12.61 

450272  .... 

01.2222 

15.51 

460446  .... 

00.8057 

13.57 

450632  .... 

00.9909 

10.90 

450040  .... 

01.6012 

16.80 

450146  .... 

00.9990 

16.15 

450276  .... 

01.1137 

11.27 

450447  .... 

01.3466 

17.04 

450633  .... 

01.5675 

17.65 

450042  .... 

01.6252 

15.24 

450147  .... 

01.3675 

17.10 

450278  .... 

00.8682 

11.11 

450450  .... 

01.1208 

13.64 

450634  .... 

01.5775 

20.13 

450043  .... 

01.4123 

17.52 

450148  .... 

01.2850 

18.70 

450280  .... 

01.3411 

19.11 

450461  .... 

01.0779 

16.31 

450637  .... 

01.3732 

17.24 

450044  .... 

01.5738 

19.16 

450149  .... 

01.4000 

18.97 

450283  .... 

01.0279 

13.57 

450457  .... 

01.7418 

16.53 

450638  .... 

01.5845 

21.91 

450046  .... 

01.3278 

16.83 

450150  .... 

00.9221 

12.55 

450286  .... 

01.0489 

13.54 

450460  .... 

00.9999 

11.81 

450639  .... 

01.4385 

23.61 

450047  .... 

01.1284 

14.89 

450151  .... 

01.1844 

12.12 

450288  ».. 

01.2387 

13.72 

450462  .... 

01.8365 

18.04 

450641  .... 

00.9502 

11.53 

450050  .... 

00.9784 

13.70 

450152  .... 

01.2996 

14.41 

450289  .... 

01.4874 

16.97 

450464  .... 

01.0067 

13.17 

450643  .... 

01.2894 

16.86 
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Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 
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hour 
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Avg. 

hour 
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Avg. 
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index 

Avg. 

hour 

wage 

450644  .... 

01.6088 

21.23 

450750  .... 

01.0246 

11.13 

460041  .... 

01.2248 

18.67 

490057  .... 

01.4890 

16.35 

500024  .... 

01.6083 

21.17 

450646  .... 

01.5906 

18.64 

450751  .... 

01.3272 

21.86 

460042  .... 

01.4963 

15.69 

490059  .... 

01.5998 

17.16 

500025  .... 

01.8684 

22.05 

450647  .... 

01.9884 

22.49 

450754  .... 

00.9098 

11.72 

460043  .... 

01.3741 

19.57 

490060  .... 

01.0575 

17.44 

500026  .... 

01.4016 

21.54 

450648  .... 

01.1125 

12.96 

450755  .... 

01.2089 

13.35 

460044  .... 

01.1648 

18.10 

490063  .... 

01.6367 

22.05 

500027  .... 

01.5390 

21.51 

450649  .... 

01.0969 

12.57 

450757  .... 

00.9885 

12.42 

460046  .... 

00.8607 

12.57 

490066  .... 

01.2549 

1726 

500028  .... 

01.1284 

14J22 

450651  .... 

01.7432 

22.45 

450758  .... 

01.8822 

20.89 

460047  .... 

01.7937 

18.94 

490067  .... 

01.2556 

14.34 

500029  .... 

00.9587 

12.95 

450652  .... 

00.9632 

12.52 

450760  .... 

01.1644 

18.92 

460049  .... 

01.9333 

15.66 

490069  .... 

01.4348 

1422 

500030  .... 

01.3685 

24.00 

450653  .... 

01.1757 

16.49 

450761  .... 

01.0223 

09.89 

460050  .... 

01.2337 

490071  .... 

01.4542 

17.65 

500031  .... 

01.2640 

19.54 

450654  .... 

00.9469 

11.33 

450763  .... 

01.0199 

15.67 

460051  .... 

01.0445 

490073  .... 

01.3843 

21.85 

500033  .... 

01.2449 

17.29 

450656  .... 

01.3727 

15.58 

450766  .... 

02.1856 

19.39 

470001  .... 

01.1934 

17.49 

490074  .... 

01.2589 

16.61 

500036  .... 

01.2776 

18.39 

450658  .... 

00.9981 

10.98 

450769  .... 

00.9727 

12.82 

470003  .... 

01.9247 

490075  .... 

01.2964 

16.02 

500037  .... 

01.1897 

17.16 

450659  .... 

01.4943 

19.28 

450770  .... 

01.0467 

12.94 

470004  .... 

01.0722 

14.19 

490077  .... 

01.2149 

17.00 

500039  .... 

01.3377 

19.49 

450660  .... 

01.5981 

20.17 

450771  .... 

02.0587 

18.83 

470005  .... 

01.2108 

18.33 

490079  .... 

01.2757 

14.03 

500041  .... 

01.2747 

2121 

450661  .... 

01.3065 

18.06 

450774  .... 

00.7538 

21.30 

470006  .... 

01.2015 

18.12 

490083  .... 

00.7547 

13.47 

500042  .... 

01.3098 

20.40 

450662  .... 

01.5933 

16.63 

450775  .... 

01.2005 

17.45 

470008  .... 

01.2928 

16.29 

490084  .... 

01.2941 

16.33 

500043  .... 

01.1372 

16.16 

450665  .... 

00.9971 

11.26 

450776  .... 

00.9537 

10.12 

470010  .... 

01.1493 

17.20 

490085  .... 

01.1576 

12.49 

500044  .... 

01.8736 

19.89 

450666  .... 

01.2396 

17.31 

450777  .... 

01.0057 

14.24 

470011  .... 

01.1925 

18.92 

490088  .... 

01.1847 

1426 

500045  .... 

01.1212 

1822 

450668  .... 

01.5522 

18.60 

450778  .... 

01.0640 

15.29 

470012  .... 

01.2697 

15.64 

490089  .... 

01.1042 

14.82 

500048  .... 

00.9117 

15.45 

450669  .... 

01.2481 

19.18 

450779  .... 

01.3064 

21.26 

470013  .... 

01.1390 

18.59 

490090  .... 

01.2200 

13.95 

500049  .... 

01.4899 

16.56 

450670  .... 

01.2784 

16.66 

450780  .... 

00.9836 

22.14 

470015  .... 

01.1457 

16.60 

490091  .... 

01.2392 

21.12 

500050  .... 

01.4060 

1925 

450672  .... 

01.6395 

19.60 

450781  .... 

01.3563 

17.80 

470018  .... 

01.1609 

17.36 

490092  .... 

01.1705 

1420 

500051  .... 

01.5384 

2126 

450673  .... 

01.0761 

11.01 

450785  .... 

00.9009 

470020  .... 

00.9563 

13.25 

490093  .... 

01.2825 

13.84 

500052  .... 

01.2712 

450674  .... 

00.8953 

21.14 

450787  .... 

01.6643 

470023  .... 

01.2131 

16.94 

490094  .... 

01.1699 

14.92 

500053  .... 

01.2515 

18.75 

450675  .... 

01.4186 

18.92 

450788  .... 

01.3734 

470024  .... 

01.1176 

17.30 

490095  .... 

01.3280 

15.08 

500054  ..„ 

01.8258 

1926 

450677  .... 

01.4547 

17.98 

450789  .... 

01.5166 

490001  .... 

01.0841 

18.15 

490097  .... 

01.1514 

13.16 

500055  .... 

01.0515 

19.51 

450678  .... 

01.6001 

20.58 

450790  .... 

01.4639 

490002  .... 

01.1122 

13.81 

490098  .... 

01.3214 

1128 

500057  .... 

01.3245 

15.53 

450681  .... 

01.6741 

16.31 

450791  .... 

01.3605 

490003  .... 

00.6435 

17.00 

490099  .... 

00.9238 

14.45 

500058  .... 

01.4327 

18.94 

450683  .... 

01.2986 

18.99 

450792  .... 

02.0245 

490004  .... 

01.1979 

16.16 

490100  .... 

01.3493 

15.30 

500059  .... 

01.1171 

19.10 

450684  .... 

01.2701 

19.08 

450793  .... 

01.7205 

490005  .... 

01.5122 

15.84 

490101  .... 

01.1264 

22.88 

500060  .... 

01.4666 

20.13 

450686  .... 

01.4767 

14.11 

450794  .... 

01.5005 

490006  .... 

01.1536 

11.33 

490104  .... 

00.8991 

13.15 

500061  .... 

01.0210 

18.41 

450688  .... 

01.3862 

18.04 

450795  .... 

00.7983 

490007  .... 

02.0030 

16.84 

490105  .... 

00.7117 

14.49 

500062  .... 

01.1748 

16.66 

450690  .... 

01.4546 

20.68 

450797  .... 

00.8211 

490009  .... 

01.7149 

17.43 

490106  .... 

00.8530 

14.71 

500064  .... 

01.4821 

20.82 

450691  .... 

01.1341 

17.17 

450798  .... 

00.6737 

490010  .... 

01.1081 

16.48 

490107  .... 

01.2127 

21.41 

500065  .... 

01.3304 

16.86 

450694  .... 

01.3398 

18.17 

450799  .... 

01.7205 

490011  .... 

01.3387 

16.63 

490108  .... 

00.8585 

500068  .... 

00.9814 

17.47 

450696  .... 

01.4552 

25.42 

450897  .... 

04.9398 

490012  .... 

01.1697 

15.28 

490109  .... 

00.9591 

1520 

500069  .... 

01.1385 

17.48 

450697  .... 

01.4442 

16.21 

460001  .... 

01.7298 

18.59 

490013  .... 

01.1924 

14.26 

490110  .... 

01.2966 

17.10 

500071  .... 

01.2496 

18.61 

450698  .... 

00.9526 

11.08 

460003  .... 

01.5949 

18.81 

490014  .... 

01.4385 

20.38 

490111  .... 

01.2268 

15.12 

500072  .... 

01.2221 

20.50 

450700  .... 

00.9540 

12.44 

460004  .... 

01.7192 

19.08 

490015  .... 

01.4857 

15.02 

490112  .... 

01.6762 

18.77 

500073  .... 

01.0568 

15.12 

450702  .... 

01.5786 

18.31 

460005  .... 

01.5937 

17.62 

490017  .... 

01.3020 

16.09 

490113  .... 

01.3532 

20.37 

500074  .... 

01.0883 

14.41 

450703  .... 

01.5413 

19.25 

460006  .... 

01.3874 

17.64 

490018  .... 

01.2041 

16.62 

490114  .... 

01.1088 

14.33 

500075  .... 

01.2828 

1927 

450704  .... 

01.2670 

17.67 

460007  .... 

01.3090 

17.38 

490019  .... 

01.2498 

14.91 

490115  .... 

01.2261 

13.65 

500077  .... 

01.3492 

20.78 

450705  .... 

01.0180 

17.17 

460008  .... 

01.4032 

17.62 

490020  .... 

01.1735 

14.05 

490116  .... 

01.2469 

15.71 

500079  .... 

01.3578 

19.43 

450706  .... 

01.2046 

20.86 

460009  .... 

01.6060 

18.12 

490021  .... 

01.3480 

16.28 

490117  .... 

01.1112 

12.95 

500080  .... 

00.8344 

11.39 

450709  .... 

01.1943 

20.28 

460010  .... 

02.0221 

18.98 

490022  .... 

01.2783 

17.26 

490118  .... 

01.7075 

2023 

500084  .... 

01.2294 

20.02 

450711  .... 

01.6186 

17.54 

460011  .... 

01.4052 

15.54 

490023  .... 

01.2035 

16.32 

490119  .... 

01.2866 

15.88 

500085  .... 

01.0260 

16.17 

450712  .... 

00.8013 

13.61 

460013  .... 

01.4857 

17.85 

490024  .... 

01.6911 

16.18 

490120  .... 

01.3466 

15.75 

500086  .... 

01.3689 

17.97 

450713  .... 

01.4662 

18.26 

460014  .... 

01.0888 

13.89 

490027  .... 

01.1650 

12.79 

490122  .... 

01.2872 

20.90 

500088  .... 

01.3266 

2226 

450715  .... 

01.4731 

18.76 

460015  .... 

01.2749 

18.76 

490028  .... 

01.3394 

18.38 

490123  .... 

01.1430 

14.54 

500089  .... 

01.0004 

13.34 

450716  .... 

01.2218 

19.00 

460016  .... 

00.9499 

11.00 

490030  .... 

01.2407 

11.35 

490124  .... 

01.1661 

1526 

500090  .... 

00.7866 

11.74 

450717  .... 

01.2784 

21.01 

460017  .... 

01.4383 

17.16 

490031  .... 

01.1795 

12.64 

490126  .... 

01.2848 

1421 

500092  .... 

01.0572 

15.00 

450718  .... 

01.2203 

18.08 

460018  .... 

00.9576 

12.68 

490032  .... 

01.7158 

17.92 

490127  .... 

01.0520 

14.36 

500094  .... 

00.9085 

14.32 

450723  .... 

01.3063 

18.47 

460019  .... 

01.0413 

12.47 

490033  .... 

01.1833 

14.44 

490130  .... 

01.2888 

15.51 

500096  .... 

00.9781 

17.15 

450724  .... 

01.2219 

15.86 

460020  .... 

01.0260 

13.72 

490035  .... 

01.0368 

490131  .... 

00.9910 

14.07 

500097  .... 

01.2091 

15.19 

450725  .... 

01.1353 

17.82 

460021  .... 

01.3642 

18.22 

490037  .... 

01.1718 

12.63 

500001  .... 

01.3060 

20.75 

500098  .... 

00.9354 

13.14 

450726  .... 

00.8698 

13.38 

460022  .... 

00.9921 

18.32 

490038  .... 

01.1871 

12.51 

500002  .... 

01.4361 

17.37 

500101  .... 

00.9677 

15.87 

450727  .... 

00.9143 

11.28 

460023  .... 

01.1554 

19.51 

490040  .... 

01.3958 

20.53 

500003  .... 

01.3129 

19.31 

500102  .... 

00.9781 

17.18 

450728  .... 

00.9353 

11.43 

460024  .... 

01.0223 

13.10 

490041  .... 

01.2628 

17.07 

500005  .... 

01.7732 

21.79 

500104  .... 

01.2642 

19.06 

450730  .... 

01.3395 

20.38 

460025  .... 

00.7899 

13.76 

490042  .... 

01.3552 

14.57 

500007  .... 

01.3550 

19.61 

500106  .... 

00.9461 

14.69 

450732  .... 

01.3497 

18.21 

460026  .... 

01.0403 

16.26 

490043  .... 

01.2576 

19:59 

500008  .... 

01.8774 

22.18 

500107  .... 

01.1150 

14.46 

450733  .... 

01.3875 

18.33 

460027  .... 

00.9741 

17.65 

490044  .... 

01.3074 

16.12 

500009  .... 

01.3107 

20.51 

500108  .... 

01.6565 

21.71 

450734  .... 

01.3020 

16.26 

460029  .... 

01.1357 

14.92 

490045  .... 

01.1758 

18.21 

500011  .... 

01.3536 

22.04 

500110  .... 

01.2379 

17.96 

450735  .... 

00.9322 

11.77 

460030  .... 

01.2052 

15.88 

490046  .... 

01.4569 

16.95 

500012  .... 

01.5160 

19.95 

500118  .... 

01.1807 

19.87 

450742  .... 

01.2757 

19.64 

460032  .... 

00.9608 

14.10 

490047  .... 

01.0538 

17.13 

500014  .... 

01.8057 

22.08 

500119  .... 

01.3366 

19.61 

450743  .... 

01.3731 

20.69 

460033  .... 

00.9525 

16.93 

490048  .... 

01.4629 

16.87 

500015  .... 

01.3083 

19.91 

500122  .... 

01.2713 

18.49 

450745  .... 

00.7868 

20.44 

460035  .... 

00.8922 

12.40 

490050  .... 

01.3959 

20.10 

500016  .... 

01.3773 

21.55 

500123  .... 

01.0450 

15.07 

450746  .... 

01.0246 

12.27 

460036  .... 

00.9189 

18.64 

490052  .... 

01.5704 

14.59 

500019  .... 

01.2746 

19.53 

500124  .... 

01.3300 

21.30 

450747  .... 

01.4159 

14.21 

460037  .... 

01.0249 

13.35 

490053  .... 

01.2549 

13.56 

500021  .... 

01.5192 

19.18 

500125  .... 

01.0634 

10.72 

450749  .... 

01.0392 

12.03 

460039  .... 

00.9759 

19.55 

490054  .... 

01.0939 

13.83 

500023  .... 

01.2135 

19.80 

500127  .... 

00.7012 

14.81 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

500129  .... 

01.6435 

20.99 

520003  .... 

01.1019 

14.95 

520092  .... 

01.1009 

15.89 

530012  .... 

01.5259 

15.96 

500132  .... 

00.9823 

18.61 

520004  .... 

01.1977 

15.96 

520094  .... 

01.0671 

15.88 

530014  .... 

01.2904 

14.52 

500134  .... 

00.8256 

15.48 

520006  .... 

01.0303 

17.00 

520095  .... 

01.3481 

17.75 

530015  .... 

01.1431 

18.14 

500137  .... 

00.6497 

17.85 

520007  .... 

01.0705 

13.40 

520096  .... 

01.5431 

16.65 

530016  .... 

01.1199 

11.30 

500138  .... 

05.5857 

520008  .... 

01.5038 

20.21 

520097  .... 

01.3461 

16.82 

530017  .... 

01.0566 

15.09 

500139  .... 

01.4518 

21.47 

520009  .... 

01.6685 

16.69 

520098  .... 

01.8261 

19.03 

530018  .... 

01.0261 

13.70 

500140  .... 

00.9789 

13.96 

520010  .... 

01.1333 

18.74 

520100  .... 

01.2401 

15.22 

530019  .... 

00.9964 

12.98 

500141  .... 

01.3370 

20.95 

520011  .... 

01.1787 

15.82 

520101  .... 

01.1171 

15.24 

530022  .... 

01.0572 

15.34 

500143  .... 

00.8363 

14.99 

520013  .... 

01.3440 

17.39 

520102  .... 

01.2258 

18.37 

530023  .... 

00.8340 

16.19 

50Q145  .... 

01.8903 

. . 

520014  .... 

01.1833 

14.92 

520103  .... 

01.3072 

16.55 

530025  .... 

01.3592 

17.07 

500898  .... 

01.1447 

520015  .... 

01.1939 

16.10 

520107  .... 

012720 

15.90 

530026  .... 

01.0587 

13.67 

510001  .... 

01.6943 

16.64 

520016  .... 

01.0266 

12.10 

520109  .... 

01.0103 

16.79 

530027  .... 

00.8666 

08.89 

510002  .... 

01.2607 

17.53 

520017  .... 

01.2182 

16.17 

520110  .... 

01.1029 

16.26 

530029  .... 

00.8700 

13.80 

510004  .... 

00.9418 

11.47 

520018  .... 

00.9654 

15.12 

520111  .... 

01.0740 

13.12 

530031  .... 

00.8812 

12.07 

510005  .... 

00.9081 

12.40 

520019  .... 

01.3228 

15.81 

520112  .... 

01.1233 

17.91 

530032  .... 

01.1554 

16.45 

510006  .... 

01.2424 

17.07 

520021  .... 

01.3295 

17.87 

520113  .... 

01.1931 

17.45 

510007  .... 

01.4216 

16.92 

520024  .... 

01.0301 

12.06 

520114  .... 

01.0922 

12.56 

510008  .... 

01.0998 

14.78 

520025  .... 

01.0787 

14.84 

520115  .... 

01.2924 

15.40 

510009  .... 

01.0048 

12.02 

520026  .... 

01.0610 

16.62 

520116  .... 

01.2584 

16.86 

510012  .... 

01.0531 

14.30 

520027  .... 

01.1488 

1850 

520117  .... 

01.0564 

14.29 

510013  .... 

01.1930 

14.68 

520028  .... 

01.3486 

16.60 

520118  .... 

00.9485 

09.62 

510015  .... 

00.9510 

13.86 

520029  .... 

00.9455 

15.32 

520120  .... 

00.9830 

11.97 

510016  .... 

01.0213 

11.19 

520030  .... 

01.6743 

18.99 

520121  .... 

00.9330 

13.81 

510018  .... 

01.0890 

12.75 

520031  .... 

01.1703 

16.00 

520122  .... 

01.0095 

13.21 

510020  „.. 

01.0922 

09.36 

520032  .... 

01.1521 

14.19 

520123  .... 

01.0554 

15.20 

510022  .... 

01.7054 

18.97 

520033  ..„ 

01.1822 

15.92 

520124  .... 

01.1511 

14.50 

510023  .... 

01.1019 

15.21 

520034  .... 

01.1919 

1654 

520130  .... 

01.0949 

12.36 

510024  .... 

01.3533 

16.56 

520035  .... 

01.2474 

14.95 

520131  .... 

01.0242 

15.72 

510025  .... 

00.9456 

10.06 

520037  .... 

01.5852 

17.92 

520132  .... 

01.1825 

13.60 

510026  .... 

00.9312 

11.40 

520038  .... 

01.3793 

16.35 

520134  .... 

01.0935 

14.40 

510027  .... 

00.9817 

13.01 

520039  .... 

01.0054 

15.55 

520135  .... 

01.0064 

12.70 

510028  .... 

01.0630 

18.75 

520040  .... 

01.4619 

19.00 

520136  .... 

01.5225 

18.05 

510029  .... 

01.2924 

15.75 

520041  .... 

01.1965 

14.44 

520138  .... 

01.8502 

17.66 

510030  .... 

01.0608 

14.71 

520042  .... 

01.0497 

15.99 

520139  .... 

01.2028 

17.83 

510031  .... 

01.3136 

15.41 

520044  .... 

01.3539 

15.83 

520140  .... 

01.5559 

18.24 

510033  .... 

01.2401 

13.81 

520045  .... 

01.6488 

16.87 

520141  .... 

01.1553 

15.56 

510035  .... 

01.1549 

1754 

520047  .... 

01.0317 

14.12 

520142  _.. 

00.8153 

11.71 

510036  .... 

00.9330 

11.78 

520048  .... 

01.4308 

16.96 

520144  .... 

01.0173 

15.72 

510038  .... 

01.0459 

13.86 

520049  .... 

01.8222 

17.11 

520145  .... 

00.9640 

16.59 

510039  .... 

01.3509 

14.77 

520051  .... 

01.9233 

18.64 

520146  .... 

01.0787 

12.88 

510043  .... 

00.9749 

10.23 

520053  .... 

01.0459 

14.95 

520148  .... 

01.1487 

14.99 

510046  .... 

01.2071 

15.27 

520054  .... 

01.0481 

15.66 

520149  .... 

00.9606 

12.29 

510047  .... 

01.1461 

16.64 

520056  .... 

01.2856 

17.61 

520151  .... 

01.0828 

13.81 

510048  .... 

01.1064 

17.03 

520057  .... 

01.1572 

15.81 

520152  _.. 

01.1492 

15.57 

510050  .... 

01.3072 

14.07 

520058  .... 

01.0289 

17.40 

520153  .... 

00.9151 

12.42 

1 

510053  .... 

00.9862 

13.43 

520059  .... 

01.2817 

1757 

520154  .... 

01.1233 

15.66 

J 

510055  .... 

01.2700 

18.38 

520060  .... 

01.3379 

14.70 

520156  .... 

01.0988 

17.35 

■ 

510058  .... 

01.2284 

15.23 

520062  .... 

01.2446 

15.60 

520157  .... 

01.0073 

13.06 

510059  .... 

01.0508 

13.61 

520063  .... 

01.1934 

16.74 

520159  .... 

00.8912 

15.84 

510060  .... 

01.1108 

13.44 

520064  .... 

01.6924 

17.58 

520160  .... 

01.7825 

16.98 

510061  .... 

01.0267 

13.23 

520066  .... 

01.3684 

17.75 

520161  .... 

01.0499 

14.34 

510062  .... 

01J2044 

15.84 

520068  .... 

00.9064 

14.65 

520170  .... 

01.3136 

17.27 

510063  .... 

01.0554 

13.39 

520069  .... 

01.2244 

15.89 

520171  .... 

00.9780 

13.38 

510065  .... 

00.9964 

18.80 

520070  .... 

01.4628 

1659 

520173  .... 

01.2002 

17.49 

510066  .... 

01.1021 

11.29 

520071  .... 

01.1162 

1658 

520174  .... 

01.4623 

19.90 

510067  .... 

01.2260 

16.60 

520074  .... 

01.1022 

14.80 

520177  .... 

01.5389 

19.26 

510068  .... 

01.1324 

14.26 

520075  .... 

01.4723 

16.74 

520178  .... 

01.0619 

13.83 

510070  .... 

01.1945 

15.60 

520076  .... 

01.0948 

14.67 

520186  .... 

02.1412 

510071  .... 

01.2602 

14.58 

520077  .... 

01.0475 

13.87 

530002  .... 

01.1018 

16.35 

510072  .... 

01.0953 

12.86 

520078  .... 

01.4727 

16.04 

530003  .... 

00.8823 

12.54 

510077  .... 

01.1439 

13.21 

520082  .... 

01.4075 

15.87 

530004  .... 

01.0189 

12.81 

510080  .... 

01.1711 

10.11 

520083  .... 

01.6393 

20.44 

530005  .... 

01.0032 

11.90 

510081  .... 

00.9772 

12.88 

520084  .... 

01.1026 

14.57 

530006  .... 

01.1623 

16.90 

510082  .... 

01.1301 

11.32 

520087  .... 

01.6097 

16.33 

530007  .... 

01.0744 

11.30 

510084  .... 

00.9945 

12.23 

520088  .... 

01.2813 

16.17 

530008  .... 

01.2067 

16.29 

510085  .... 

01.2462 

17.51 

520089  .... 

01.5211 

18.22 

530009  .... 

01.0242 

15.00 

510086  .... 

01.1086 

14.08 

520090  .... 

015264 

15.59 

530010  .... 

01.2322 

16.82 

520002  .... 

01.2769 

16.70 

520091  .... 

015702 

16.49 

530011  .... 

01.0511 

15.86 

Note;  Case  mix  indexes  do  not  include  discharges  from  PPS-Exempf  Units.  Case  mix  indexes  include  cases  received  in  HCFA  Central  Office  through  June  1995. 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas 


Urban  area  (constituent 
counties  or  county 
equivalents) 

0040  Abilene,  TX . 

Taylor,  TX 

(X)60  Aguadilia,  PR  .... 
Aguada,  PR 
Aguadilia,  PR 
Moca,  PR 

0080  Akron,  OH  . 

Portage,  OH 
Summit,  OH 

0120  Albany,  GA . 

Dougherty,  GA 
Lee,  GA 

0160  Albany-Schenec- 

tady-Troy,  NY  . 

Albany,  NY 
Montgomery,  NY 
Rensselaer,  NY 
Saratoga,  NY 
Schenectady,  NY 
Schoharie,  NY 
0200  Albuquerque, 

NM . 

Bernalillo,  NM 
Sarxjoval,  NM 
Valencia,  NM 
0220  Alexandria,  LA  .. 

Rapides,  LA 
0240  AllentowrvBeth- 
lehem-Easton,  PA  .... 
Carbon,  PA 
Lehigh,  PA 
Northampton,  PA 

0280  Altoona,  PA  . 

Blair,  PA 

0320  Arrrarillo,  TX . 

Potter,  TX 
Randall,  TX 

0380  Anchorage,  AK  . 

Anchorage,  AK 
0440  Ann  Arbor,  Ml  ... 
Lenawee,  Ml 
Livingston,  Ml 
Washtenaw,  Ml 

0450  Anniston,  AL . 

Calhoun,  AL 
0460  Appleton-Osh- 

kosh-Neenah,  Wl  . 

Calumet,  Wl 
Outagamie,  Wl 
Winnebago,  Wl 

0470  Arecibo,  PR . . 

Arecibo,  PR 
Camuy,  PR 
Hatillo,  PR 

0480  Asheville,  NC  ... 
Buncombe,  NC 
Madison,  NC 

0500  Athens,  GA . 

Clarke,  GA 
Madison,  GA 
Oconee,  GA 
0520  ‘Atlanta,  GA  .... 
Barrow,  GA 
Bartow,  GA 
Carroll,  GA 
Cherokee,  GA 
Clayton,  GA 
Cobb,  GA 


Table  4a.— Wage  Index  and  Capital  Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin¬ 
ued  ued 


Wage 

index 


0.8546  0.8980 


0.4744  !  0.6001 


0.9578  0.9709 


0.8608  0.9024 


0.8818  0.9175 


Urban  area  (constituent 
counties  or  county 
equivalents)  | 

- F 

Coweta,  GA  I 

De  Kalb,  GA 
Douglas,  GA 
Fayette,  GA 
Forsyth,  GA 
Fultori,  GA 
Gwinnett,  GA 
Henry,  GA 
Newton,  GA 
Paulding,  GA 
Pickens,  GA 
Rockdale,  GA 
Spalding,  GA 
Walton,  GA 
0560  Atlantic  City- 

Cape  May,  NJ  . 

Atlantic  City,  NJ 
Cape  May,  NJ 
0600  Augusta-Aiken, 

GA-SC . 

Columbia,  GA 
McDuffie,  GA 
Richrrwnd,  GA 
Aiken,  SC 
Edgefield,  SC 
0640  Austin-San 

Marcos,  TX . 

Bastrop,  TX 
Caldwell,  TX 
Hays,  TX 
Travis,  TX 
Williamson,  TX 
0680  Bakersfield,  CA  . 
Kern,  CA 

0720  ‘Baltimore,  MD  .. 
Anne  Arundel,  MD 
Baltimore,  MD 
Baltimore  City,  MD 
Carroll,  MD 
Harford,  MD 
,  Howard,  MD 
Queen  Annes,  MD 

0733  Bangor,  ME  . 

Penobscot,  ME 
0743  Barnstable-Yar- 

mouth,  MA . 

Barnstable,  MA 
0760  Baton  Rouge,  LA 
Ascension,  LA 
East  Baton  Rouge, 

LA 

Livingston,  LA 
West  Baton  Rouge, 

LA 

0840  Beaumont-Port 

Arthur,  TX . 

Hardin,  TX 
Jefferson,  TX 
Orange,  TX 

0860  Bellingham,  WA  . 

Whatcom,  WA 
0870  Benton  Harbor, 

Ml  . 

Berrien,  Ml 

0875  ‘Bergen-Passaic, 

NJ  . . . 

Bergen,  NJ 


Urban  area  (constituent 
GAF  counties  or  county 
equivalents) 

Passaic,  NJ 

0880  Billings,  MT . 

Yellowstone,  MT 
0920  Biloxi-Gulfport- 

Pascagoula,  MS _ 

Hanco^,  MS 
Harrison,  MS 
Jackson,  MS 
0960  Binghamton,  NY 
Broome,  NY 
Tioga,  NY 

1000  Birmingham,  AL . 
Blount,  AL 
Jefferson,  AL 
St  Clair,  AL 
1.0935  1.0631  Shelby,  AL 

1010  Bismarck,  ND  .... 
Burleigh,  ND 
Morton,  ND 

0.8955  0.9272  1020  Bloomington,  IN  . 

Monroe,  IN 
1 040  Bloomington- 

Normal,  IL . 

McLean,  IL 

1080  Boise  City,  ID  .... 
Ada,  ID 

0.9255  0.9484  Canyon,  ID 

1 1 23  ‘Boston-Brock- 
ton-Nashua,  MA-NH  .. 
Bristol,  MA 
Essex,  MA 
Middlesex,  MA 

1.0502  1.0341  Norfolk,  MA 

Plymouth,  MA 

0.9866  0.9908  Suffolk,  MA 

Worcester,  MA 
Hillsborough,  NH 
Merrimack,  NH 
Rockingham,  NH 
Strafford,  NH 
1125  Boulder- 

Longmont,  CO . 

0.9360  0.9557  Boulder,  CO 

1145  Brazoria,  TX  . 

Brazoria,  TX 

1.3457  1.2255  1150  Bremerton,  WA  .. 

Kitsap,  WA 

0.8670  0.9069  1240  Brownsville-Har- 

lingen-San  Benito,  TX 
Cameron,  TX 
1260  Bryan-College 

Station,  TX  . 

Brazos,  TX 

1280  ‘Buffalo-Niagara 

Falls,  NY . 

0.8603  0.9021  Erie,  NY 

Niagara,  NY 

1303  Burlington,  VT  ... 
Chittenden,  VT 

1.2681  1.1766  Franklin,  VT 

Grand  Isle,  VT 

1310  Caguas,  PR . 

0.8304  0.8805  Caguas,  PR 

Cayey,  PR 
Cidra,  PR 

1.1474  1.0987  Gurabo,  PR 

San  Lorenzo,  PR 
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Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
,  equivalents) 

Wage 

index 

GAF 

1320  Canton- 

Brown,  OH 

Montgomery,  OH 

Massillon,  OH . 

0.8749 

0.9125 

ClernK>nt,  OH 

2020  Daytona  Beach, 

Carroll,  OH 

Hamilton,  OH 

FL . 

0.8902 

0.9234 

Stark,  OH 

Warren,  OH 

Flagler,  FL 

1350  Casper,  WY . 

0.8662 

0.9063 

1660  Clarksville-Hop- 

Volusia,  FL 

Natrona,  WY 

kinsville,  TN-KY . 

0.7542 

0.8243 

2030  Decatur,  AL  . 

0.8180 

0.8715 

1360  Cedar  Rapids,  lA 

0.8359 

0.8845 

Christian,  KY 

Lawrence,  AL 

Lirvi,  lA 

Montgomery,  TN 

Morgan,  AL 

1400  Champaign-Ur- 

1680  “Cleveland-Lo- 

2040  Decatur,  IL . 

0.7790 

0.8428 

hans),  II  . 

0.8867 

0.9210 

rain-Elyria,  OH . 

0.9835 

0.9887 

Macon,  IL 

Charnpaign,  IL. 

Ashtabula,  OH 

2080  “Denver,  CO . 

1.0447 

1.0304 

1440  Charleston-North 

Cuyahoga,  OH 

Adams,  CO 

Charleston,  SC . 

0.8930 

0.9254 

Geauga,  OH 

Arapahoe,  CO 

Berkeley,  SC 

Lake,  OH 

Denver,  CO 

Charleston,  SC 

Lorain,  OH 

Douglas,  CO 

Dorchester,  SC 

Medina,  OH 

Jefferson,  CO 

1480  Charleston,  WV  . 

0.9498 

0.9653 

1720  Colorado 

2120  Des  Moines,  lA  .. 

0.8792 

0.9156 

Kanawha,  WV 

Springs,  CO . 

0.9294 

0.9511 

Dallas,  lA 

Putnam,  WV 

El  Paso,  CO 

Polk,  lA 

1520  *Charlotte-Gasto- 

1740  Columbia,  MO  ... 

0.9461 

0.9628 

Warren,  lA 

nia-Rock  Hill,  NC-SC 

0.9668 

0.9771 

Boone,  MO 

2160  “Detroit  Ml  . 

1.0834 

1.0564 

Cabarrus,  NC 

1760  Columbia,  SC  .... 

0.9033 

0.9327 

Lapeer,  Ml 

Gaston,  NC 

Lexington,  SC 

Macomb,  Ml 

i 

Lincoln,  NC 

Richland,  SC 

Monroe,  Ml 

Mecklenburg,  NC 

1800  Columbus,  GA- 

Oakland,  Ml 

Rowan,  NC 

AL . 

0.7756 

0.8403 

SL  Clair,  Ml 

Union,  NC 

Russell,  AL 

Wayne,  Ml 

York,  SC 

Chattanoochee,  GA 

2180  Dothan,  AL  . 

0.7751 

0.8399 

1540  Charlottesville, 

Harris,  GA 

Dale,  AL 

VA . . . 

0.9179 

0.9430 

Muscogee,  GA 

Houston,  AL 

Albemarle,  VA 

1840  “Columbus,  OH  . 

0.9734 

0.9817 

2190  Dover,  DE . 

0.8960 

0.9276 

Charlottesville  City, 

Delaware,  OH 

Kent,  DE 

VA 

Fairfield,  OH 

2200  Dubuque,  lA  . 

0.8054 

0.8623 

Fluvanna,  VA 

Franklin,  OH 

Dubuque,  lA 

Greene,  VA 

Licking,  OH 

2240  Duluth-Superior, 

1560  Chattanooga, 

Madison,  OH 

MN-WI  . 

0.9660 

0.9766 

TN-GA  . 

0.9129 

0.9395 

Pickaway,  OH 

St  Louis,  MN 

Catoosa,  GA 

1880  Corpus  Christi, 

Douglas,  Wl 

Dade,  GA 

TX . . . 

0.8941 

0.9262 

2281  Dutchess  Courr- 

Walker.  GA 

Nueces,  TX 

ty,  NY  . 

1.0697 

1.0472 

Hamilton,  TN 

San  Patricio,  TX 

Dutchess,  NY 

Marion,  TN 

1900  Cumberland, 

2290  Eau  Claire,  Wl  ... 

0.8660 

0.9062 

1580  Cheyenne,  WY  .. 

0.7935 

0.8535 

MD-WV . 

0.8372 

0.8854 

Chippewa,  Wl 

Laramie,  WY 

Allegany,  MD 

Eau  Claire,  Wl 

1600  “Chicago,  IL . 

1.0632 

1.0429 

Mineral,  WV 

2320  El  Paso,  TX  . 

0.9266 

0.9491 

Cook,  IL 

1920  “Dallas,  TX  . 

0.9804 

0.9865 

El  Paso,  TX 

De  Kalb,  IL 

Collin,  TX 

2330  Elkhart-Goshen, 

Du  Page,  IL 

Dallas,  TX 

IN . 

0.8806 

0.9166 

Grundy,  IL 

Denton,  TX 

Elkhart,  IN 

Kane,  IL 

Ellis,  TX 

2335  Elmira,  NY . 

0.8460 

0.8918 

Kendall,  IL 

Henderson,  TX 

Chemung,  NY 

Lake,  IL 

HunLTX 

2340  Enid,  OK . 

0.8170 

0.8707 

McHenry,  IL 

Kaufman,  TX 

Garfield,  OK 

Will,  IL 

Rockwall,  TX 

2360  Erie,  PA . 

0.9196 

0.9442 

1620  Chico-Paradise, 

1950  Danville,  VA . 

0.8465 

0.8922 

Erie,  PA 

CA  . 

1.0531 

1.0361 

Danville  City,  VA 

2400  Eugene-Spring- 

Butte,  CA 

Pittsylvania,  VA 

field,  OR  . 

1.1184 

1.0796 

1640  “Cincinnati,  OH- 

1960  Davenport-Rock 

Lane,  OR 

KY-IN . 

0.9418 

0.9598 

Island-Moline,  lA-IL  ... 

0.8347 

0.8836 

2440  Evansville-Hen- 

Dearborn,  IN 

Scott,  lA 

derson,  IN-KY . 

0.8899 

0.9232 

Ohio,  IN 

Henry,  IL 

Posey,  IN 

Boone,  KY 

Rock  Island,  IL 

'  Vanderburgh,  IN 

Campbell,  KY 

2000  Dayton-Spring- 

Warrick,  IN 

Gallatin,  KY 

field,  OH  . 

0.9428 

0.9605 

Henderson,  KY 

Grant,  KY 

Clark,  OH 

2520  Fargo-Moorhead, 

Kenton,  KY 

Greene,  OH 

ND-MN  . . . 

0.8912 

0.9242 

Pendleton,  KY 

Miami,  OH 

Clay,  MN 
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Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Cass,  ND 

Washington,  NY 

Caldwell,  NC 

2560  Fayetteville,  NC  . 

0.8843 

0.9192 

2980  Goldsboro,  NC  .. 

0.8165 

0.8704 

Catawba,  NC 

Cumberland,  NC 

Wayne„NC 

3320  Honolulu,  HI  . 

1.1212 

1.0815 

2580  Fayetteville- 

2985  Grand  Forks, 

Honolulu,  HI 

ND-MN  . 

0.8983 

0.9292 

3350  Houma,  LA  . 

0.7596 

0.8284 

AR ..“ . r. . . . 

0.7090 

0.7902 

Polk,  MN 

Lafourche,  LA 

Benton,  AR 

Grarid  Forks,  ND 

Terrebonne,  LA 

Washington,  AR 

2995  Grand  Junction, 

3360  ‘Houston,  TX . 

0.9874 

0.9914 

2620  Flagstaff,  AZ-UT 

0.8619 

0.9032 

CO  . . . 

0.7988 

0.8574 

Chambers,  TX 

Coconino,  AZ 

Mesa,  CO 

Fort  Bend,  TX 

Kane,  UT 

3000  Grand  Rapids- 

Harris,  TX 

2640  Flint,  Ml  . 

1.0738 

1.0500 

MuskegorvHolland, 

Liberty,  TX 

Genesee,  Ml 

Ml  . 

1.0055 

1.0038 

Montgomery,  TX 

2650  Florence,  AL . 

0.7970 

0.8561 

Allegan,  Ml 

Waller,  TX 

Colbert,  AL 

Kent,  Ml 

3400  Huntington-Ash- 

Lauderdale,  AL 

0 

Muskegon,  Ml 

land,  WV-KY-OH  . 

0.8997 

0.9302 

2655  Florence,  SC  . 

0.8537 

0.8973 

Ottawa,  Ml 

Boyd,  KY 

Florence,  SC 

3040  Great  Falls,  MT  . 

0.9039 

0.9331 

Carter.  KY 

2670  Fort  Collins- 

Cascade,  MT 

Greenup,  KY 

Loveland,  CO  . 

1.0595 

1.0404 

3060  Greeley,  CO  . 

0.9146 

0.9407 

Lawrence.  OH 

Larimer,  CO 

Weld,  CO 

Cabell,  WV 

2680  *Ft.  Lauderdale, 

3080  Green  Bay,  Wl  .. 

0.9190 

0.9438 

Wayne,  WV 

FL  . 

1.0952 

1.0643 

Brown,  Wl 

3440  Huntsville,  AL  .... 

0.8113 

0.8666 

Broward,  FL 

3120  ‘Greensboro- 

Limestone,  AL 

2700  Fort  Myers-Cape 

Winston-Salem-High. 

Madison,  AL 

Coral,  FL  . 

0.9666 

0.9770 

Point,  NC 

0.9160 

0.9417 

3480  ‘Indianapolis,  IN 

0.9757 

0.9833 

Lee,  FL 

Alamance,  NC 

Boone,  IN 

2710  Fort  Pierce-Port 

Davidson,  NC 

Hamilton,  IN 

St.  Lucie,  FL . . 

1.0401 

1.0273 

Davie,  NC 

Hancock,  IN 

Martin,  FL 

Forsyth,  NC 

Hendricks,  IN 

St.  Lucie,  FL 

Guilford,  NC 

Johnson,  IN 

2720  Fort  Smith,  AR- 

Randoli:^,  NC 

Madison,  IN 

OK  . 

0.7608 

0.8293 

Stokes,  NC 

Marion,  IN 

Crawford,  AR 

Yac«<in,  NC 

Morgan,  IN 

Sebastian,  AR 

3150  Greenville,  NC  ... 

0.9102 

0.9376 

Shelby.  IN 

Sequoyah,  OK 

Pitt,  NC 

3500  Iowa  City,  lA . 

0.9371 

0.9565 

2750  Fort  Walton 

3160  Greenville- 

Johnson,  lA 

Beach,  FL . 

0.8705 

0.9094 

Spartanburg-Ander- 

3520  Jackson,  Ml  . 

0.9132 

0.9397 

Okaloosa,  FL 

son,  SC  . 

0.9047 

0.9337 

Jackson, Ml 

2760  Fort  Wayne,  IN  .. 

0.8691 

0.9084 

Anderson,  SC 

3560  Jackson,  MS . 

0.7642 

0.8318 

Adams,  IN 

Cherokee,  SC 

Hinds,  MS 

Allen,  IN 

Greenville,  SC 

Madison,  MS 

De  Kalb,  IN 

Pickens,  SC 

Rankin,  MS 

Huntington,  IN 

Spartanburg,  SC 

3580  Jackson,  TN  . 

0.8511 

0.8955 

Wells,  IN 

3180  Hagerstown,  MD 

0.9074 

0.9356 

Madison,  TN 

Whitley,  IN 

Washington,  MD 

3600  Jacksonville,  FL . 

0.8953 

0.9271 

2800  ‘Forth  Worth-Ar- 

3200  Hamilton-Middle- 

Clay.  FL 

1.0052 

1.0036 

town,  OH  . 

0.8782 

0.9149 

Duval,  FL 

Hood,  tx 

Butler,  OH 

Nassau,  FL 

Johnson,  TX 

3240  Harrisburg-Leb- 

St  Johns,  FL 

Parker,  TX 

anon-Carlisle,  PA . 

0.9972 

0.9981 

3605  Jacksonville,  NC 

0.6926 

0.7776 

Tarrant,  TX 

Cumberland,  PA 

Onslow,  NC 

2840  Fresno,  CA . 

1.0522 

1.0355 

Dauphin,  PA 

3610  Jamestown.  NY  . 

0.7535 

0.8238 

Fresno,  CA 

Lebanon,  PA 

Chautaqua,  NY 

Madera,  CA 

Perry,  PA 

3620  Janesville-Beloit, 

0.8568 

0.8996 

3283  ‘Hartford  CT . 

1.2391 

1.1581 

Wl  . 

0.8786 

0.9152 

Etowah,  AL 

Hartford,  CT 

Rock,  Wl 

2900  Gainesville,  FL  .. 

0.9007 

0.9309 

Litchfield,  CT 

3640  Jersey  City,  NJ  .. 

1.1039 

1.0700 

Alachua,  FL 

Middlesex,  CT 

Hudson,  NJ 

2920  GalvestornTexas 

Tolland,  CT 

3660  Johnson  City- 

City,  TX  . 

1.0304 

1.0207 

3285  Hattiesburg,  MS 

0.7245 

0.8020 

Kingsport-Bristol,  TN- 

Galveston,  TX 

Forrest,  MS 

VA . 

0.8769 

0.9140 

2960  Gary.  IN . 

0.9452 

0.9621 

Lamar,  MS 

Carter,  TN 

Lake, IN 

3290  Hickory-Morgan- 

Hawkins,  TN 

Porter,  IN 

ton-Lenoir,  NC . 

0.7983 

0.8570 

Sullivan,  TN 

2975  Glens  Falls,  NY  . 

0.9276 

0.9498 

Alexander,  NC 

Unicoi,  TN 

Warren,  NY 

Burke,  NC 

Washington,  TN 
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Urban  area  (constituent 
counties  or  county 
equivaleiits) 

Wage 

index 

GAF 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3680  Johnstown,  PA  .. 

0.8521 

0.8962 

Cambria,  PA 

Somerset,  PA 

3710  Joplin,  MO . 

0.7923 

0.8526 

Jasper,  MO 

Newton,  MO 

3720  Kalamazoo- 
Battlecreek,  Ml  . 

1.0657 

1.0445 

Calhoun,  Ml 
Kalamazoo,  Ml 

Van  Buren,  Ml 

3740  Kankakee,  IL . 

0.9114 

0.9384 

Kankakee,  IL 

3760  ‘Kansas  City, 
KS-MO . 

0.9351 

0.9551 

Johnson,  KS 
Leavenworth,  KS 

Miami,  KS 

Wyarxlotte,  KS 

Cass,  MO 

Clay,  MO 

CHnton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800  Kenosha,  Wl . 

0.8872 

0.9213 

Kenosha,  Wl 

3810  Killeen-Temple, 

TX . 

1.0526 

1.0357 

Bell,  TX 

Coryell,  TX 

3840  Knoxville,  TN  . 

0.8518 

0.8960 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 

3850  Kokomo,  IN  . 

0.8834 

0.9186 

Howard,  IN 

Tipton,  IN 

3870  La  Crosse,  Wl- 
MN . 

0.8519 

0.8960 

Houston,  MN 

La  Crosse,  Wl 

3880  Lafayette,  LA . 

0.8498 

0.8945 

Acadia,  LA 

Lafayette,  LA 

St  LarKlry,  LA 

St.  Martin,  LA 

3920  Lafayette,  IN . 

0.8328 

0.8822 

Clinton,  IN 

Tippecanoe,  IN 

3960  Lake  Charles,  LA 

0.8094 

0.8652 

Calcasieu,  LA 

3980  Lakeland-Winter 
Haven,  FL . 

0.8668 

0.9067 

Polk,  FL 

4000  Lancaster,  PA  .... 

0.9569 

0.9703 

Lancaster,  PA 

4040  Lansing-East 
Lansing,  Ml . 

1.0105 

1.0072 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
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Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Eaton,  Ml 

Ingham,  Ml 

4080  Laredo,  TX  . 

0.675a 

0.7640 

Webb,TX 

41  (X)  Las  Cruces,  NM 

0.8861 

0.9205 

Dona  Ana,  NM 

4120  *Las  Vegas,  NV- 
AZ . 

1.0934 

1.0631 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150  Lawrence,  KS  .... 

0.8549 

0.8982 

Douglas,  KS 

4200  Lawton,  OK  . 

0.8594 

0.9014 

Comanche,  OK 

4243  LewistorvAubum, 
ME  . . . 

0.9433 

0.9608 

Androscoggin,  ME 

4280  Lexington,  KY  .... 

0.8348 

0.8837 

Bourbon,  KY 

Clark.  KY 

Fayette,  KY 

Jessamine,  KY 
Madison,  KY 

Scott,  KY 

Woodford.  KY 

4320  Lima.  OH  . 

0.8863 

0.9207 

Allen,  OH 

Auglaize,  OH 

4360  Lincoln,  NE . 

0.9093 

0.9370 

Lancaster,  NE 

4400  Little  Rock-North 
Little  Rock,  AR  . 

0.8527 

0.8966 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 

4420  Longview-Mar- 
shall,  TX  . 

0.8653 

0.9057 

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 

4480  ‘Los  Angeles- 
Long  Beach,  CA . 

1.2461 

1.1626 

Los  Angeles,  CA 

4520  Louisville,  KY-IN 

0.9327 

0.9534 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt.  KY 

Jefferson,  KY 

Oldham.  KY 

4600  Lubbock,  TX  . 

0.8443 

0.8906 

Lubbock,  TX 

4640  Lynchburg,  VA  ... 

0.8205 

0.8733 

Amherst,  VA 

Bedford  City,  VA 
Bedford,  VA 

Campbell,  VA 
Lynchburg  City,  VA 
46M  Macon,  GA  . 

0.8991 

0.9298 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Table  4a.— Wage  Index  and  Capital 
Geographic  adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (constituent 

Wage 

index 

counties  or  county 

GAF 

equivalents) 

4720  Madison,  Wl  . 

1.0055 

1.0038 

Dane,  Wl 

4800  Mansfield,  OH  ... 

0.8373 

0.8855 

Crawford,  OH 

Richland,  OH 

4840  Mayaguez,  PR  ... 

0.4644 

0.5914 

Anasco,  PR 

Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 

Sabana  Grande,  PR 
San  German,  PR 

4880  McAllen-Edin- 

burg-Mission,  TX  . 

0.8669 

0.9068 

Hidalgo.  TX 

4890  M^ord-Ash- 

land,  OR . 

Jackson,  OR 

1.0162 

1.0111 

4900  Melbourne- 

Titusville-Palm  Bay, 

FL  . 

Brevard,  FI 

0.9323 

0.9531 

4920  ‘Memphis,  TN- 

AR-MS . 

Crittenden,  AR 

De  Soto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

0.8399 

0.8874 

4940  Merced,  CA  . 

1.0877 

1.0593 

Merced,  CA 

5000  ‘Miami,  FL . 

Dade,  FL 

5015  ‘Middlesex-Som- 

0.9552 

0.9691 

erset-Hunterdon,  NJ  .. 
Hunterdon,  NJ 
Middlesex,  NJ 
Somerset,  NJ 

1.0583 

1.0396 

5080  ‘Milwaukee- 

Waukesha,  Wl . 

Milwaukee,  Wl 
Ozaukee,  Wl 
Washington,  Wl 
Waukesha,  Wl 

0.9498 

0.9653 

5120  ‘Minneapolis-St 

Paul,  MN-WI . 

Anoka,  MN 

1.0744 

1.0504 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherburne,  MN 
Washington,  MN 
Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 

5160  Mobile,  AL  . 

0.7706 

0.8366 

Baldwin,  AL 

Mobile,  AL 

5170  Modesto,  CA  . 

Stanislaus,  CA 

5190  ‘Monmouth- 

1.0658 

1.0446 

Ocean,  NJ  . 

1.0562 

1.0382 

Clinton,  Ml  I  I  |  Twiggs,  GA  I  I  i  Monmouth,  NJ  I  I 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Ocean,  NJ 

5200  Monroe,  LA . 

0.7948 

0.8545 

Ouachita,  LA 

5240  Montgomery,  AL 

0.7901 

0.8510 

Autauga,  AL 

Elmore,  AL 
Montgomery,  AL 

5280  Muncie,  IN . 

0.9125 

0.9392 

Delaware,  IN 

5330  Myrtle  Beach, 

SC  . 

0.7961 

0.8554 

Horry,  SC 

5345  Naples,  FL . 

0.9871 

0.9911 

Collier,  FL 

5360  'Nashville.  TN  ... 

0.9266 

0.9491 

Cheatham,  TN 
Davidson,  TN 

Dickson,  TN 

Robertson,  TN 
Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

5380  'Nassau-Suffolk, 
NY  . 

1.3128 

1.2049 

Nassau,  NY 

Suffolk,  NY 

5483  ‘New  Haveiv 
Bridgeport- 

StamfordDanbury-Wa- 
terbury,  CT  . . 

1.2534 

1.1673 

Fairfield,  CT 

New  Haven,  CT 

5523  New  Lorxion- 
Norwich,  CT  . 

1.2088 

1.1387 

New  London,  CT 

5560  ‘New  Orleans, 

LA . . . 

0.9454 

0.9623 

Jefferson,  LA 

Orleans,  LA 
Plaquemines,  LA 

St.  Bernard,  LA 

St.  Charles,  LA 

St.  James,  LA 

St.  John  The  Baptist, 
LA 

St.  Tammany,  LA 

5600  ‘New  York,  NY  .. 

1.3852 

1.2^ 

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richrrwnd,  NY 
Rockland,  NY 
Westchester,  NY 

5640  ‘Newark,  NJ  . 

1.1241 

1.0834 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 

5660  Newburgh,  NY- 
PA . 

1.0619 

1.0420 

Orange,  NY 

Pike.  PA 

5720  ‘Norfolk-Virginia 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Beach-Newport 

News.  VA-NC 

0.8411 

0.8883 

Currituck,  NC 
Chesapeake  City,  VA 
Gloucester,  VA 
Hampton  City,  VA 

Isle  of  Wight,  VA 

James  City,  VA 
Mathdws,  VA 

Newport  News  City, 

VA 

Norfolk  City.  VA 
Poquoson  City,  VA 
Portsmouth  City,  VA 
Suffolk  City.  VA 

Virginia  Beach  City, 

VA 

Williamsburg  City,  VA 
York,  VA 

5775  ‘Oakland,  CA  .... 

1.5203 

1.3322 

Alameda,  CA 

Contra  Costa,  CA 

5790  Ocala,  FL . 

0.8942 

0.9263 

Marion,  FL 

5800  Odessa-Midland, 
TX . 

0.8753 

0.9128 

Ector,  TX 

Midland,  TX 

'  5880  ‘Oklahoma  City, 
OK  . 

0.8358 

0.8844 

Canadian,  OK 
Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 
Pottawatomie,  OK 

5910  Olympia,  WA  . 

1.1109 

1.0747 

Thurston,  WA 

5920  Omaha,  NE-IA  ... 

0.9794 

0.9858 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 

5945  ‘Orange  County, 
CA  . 

1.2299 

1.1522 

Orange,  CA 

5960  ‘Orlando,  FL . 

0.9515 

0.9665 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 

5990  Owensboro,  KY  . 

0.7498 

0.8210 

Daviess,  KY 

6015  Panama  City,  FL 

0.8182 

0.8716 

Bay,  FL 

6020  Parkersburg- 
Marietta,  WV-OH . 

0.7751 

0.8399 

Washington,  OH 

Wood,  WV 

6080  Pensacola,  FL  ... 

0.8183 

0.8717 

Escambia,  FL 

Santa  Rosa,  FL 

6120  Peoria-Pekin,  IL  . 

0.8619 

0.9032 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

6160  ‘Philadelphia, 

PA-NJ . 

Burlington,  NJ 

Camden,  NJ 
Gloucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 
.  Montgomery,  PA 
Philadelphia,  PA 

6200  ‘Phoenix-Mesa, 

1.1098 

1.0739 

AZ . 

Maricopa,  AZ 

Pinal,  AZ 

0.9808 

0.9868 

6240  Pine  Bluff,  AR  .... 
Jefferson,  AR 

0.7985 

0.8572 

6280  ‘Pitt^rgh,  PA  .. 
Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 
Washin^on,  PA 
Westmoreland,  PA 

0.9743 

0.9823 

6323  Pittsfield,  MA  . 

Berkshire,  MA 

1.0838 

1.0567 

6360  Ponce,  PR  . 

Guayanilla,  PR 

Juana  Diaz,  PR 
Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 

0.4780 

0.6032 

6403  Portland,  ME  . 

Cumberland,  ME 
Sagadahoc,  ME 

York,  ME 

6440  ‘Portland-Van- 

0.9744 

0.9824 

couver,  OR-WA . 

Clackamas,  OR 
Columbia,  OR 
Multnomah,  OR 

1.1248 

1.0839 

Washington,  OR 
Yamhill,  OR 

Clark,  WA 

6483  ‘Providence- 

Warwick,  Rl  . 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 
Providence,  Rl 
Washington,  Rl 

1.1027 

1.0692 

6520  Provo-Orem,  UT 
Utah,  UT 

0.9843 

0.9892 

6560  Pueblo,  CO . 

Pueblo,  CO 

0.8508 

0.8953 

6580  Punta  Gorda,  FL 
Charlotte,  FL 

0.8806 

0.9166 

6600  Racine,  Wl . 

Racine,  Wl 

6640  Raleigh-Durham- 

0.8704 

0.9093 

Chapel  Hill,  NC  . 

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

0.9539 

0.9682 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Wake.  NC 

Benton,  MN 

San  Juan,  PR 

6660  Rapid  City,  SD  .. 

0.8267 

0.8778 

Steams,  MN 

Toa  Alta,  PR 

Pennin^on,  SD 

7000  St.  Joseph,  MO  . 

0.8457 

0.8916 

Toa  Baja,  PR 

6680  Reading,  PA . 

0.9570 

0.9704 

Andrews,  MO 

Trujillo  Alto,  PR 

Berks,  PA 

Buchanan,  MO 

Ve^  Alta,  PR 

6690  Redding,  CA . 

1.1796 

1.1198 

7040  'St  Louis,  MO-IL 

0.8880 

0.9219 

Vega  Baja,  PR 

Shasta,  CA 

Clinton,  IL 

Yabucoa,  PR 

6720  Reno.  NV . 

1.1087 

1.0732 

Jersey,  IL 

7460  San  Luis  Obispo- 

Washoe,  NV 

Madison,  IL 

Atascadero-Paso 

6740  Richland- 

Monroe,  IL 

Robles,  CA . 

1.1405 

1.0942 

Kennewick-Pasco, 

St  Qair,  IL 

San  Luis  Obispo,  CA 

WA . 

1.0011 

1.0008 

Franklin,  MO 

7480  Santa  Barbra- 

Benton,  WA 

Jefferson,  MO 

Santa  Maria-Lompoc, 

Franklin,  WA 

Lincoln,  ^ 

CA  . 

1.1136 

1.0765 

6760  Richmond-Pe- 

St.  Charles,  MO 

Santa  Barbara,  CA 

tersburg,  VA  . 

0.9055 

0.9343 

St  Louis,  MO 

7485  Santa  Cruz- 

Charles  City  County, 

St  Louis  City,  MO 

Watsonville,  CA . 

1.3944 

1.2557 

VA 

Warren,  MO 

Santa  Cruz,  CA 

Chesterfield,  VA 

7080  Salem,  OR . 

0.9575 

0.9707 

7490  Santa  Fe,  NM  .... 

1.1108 

1.0746 

Colonial  Heights  City, 

Marion,  OR 

Los  Alamos,  NM 

VA 

Polk,  OR 

Santa  Fe,  NM 

DinwkJde,  VA 

7120  Salinas,  CA  . 

1.4263 

1.2753 

7500  Santa  Rosa,  CA 

1.2693 

1.1774 

GoochlarKl,  VA 

Monterey,  CA 

Sonoma,  CA 

Harxiver,  VA 

7160  'Salt  Lake  City- 

7510  Sarasota-Bra- 

Henrico,  VA 

Ogden,  UT . 

0.9681 

0.9780 

rlenton  FI . 

0.9824 

0.9879 

Hopewell  City,  VA 

Davis,  UT 

Manatee,  FL 

New  Kent,  VA 

Salt  Lake,  UT 

Sarasota,  FL 

Petersburg  City,  VA 

Weber,  UT 

7520  Savannah,  GA  ... 

0.8968 

0.9281 

Powhatan,  VA 

7200  San  Angelo,  TX  . 

0.7777 

0.8418 

Bryan,  GA 

Prince  George,  VA 

Tom  Green,  TX 

Chatham,  GA 

RichnxHKl  City,  VA 

7240  'San  Antonio,  TX 

0.8414 

0.8885 

Effingham,  GA 

6780  *Riverside-San 

Bexar,  TX 

7560  Scranton — 

Bernardino,  CA . 

1.1489 

1.0997 

Comal,  TX 

Wilkes-Barre — Hazle- 

Riverside,  CA 

Guadalupe,  TX 

ton,  PA  . 

0.8724 

0.9108 

San  BemarcSno,  CA 

Wilson,  TX 

Columbia,  PA 

6800  Roanoke,  VA . 

0.8570 

0.8997 

7320  'San  Diego,  CA  . 

1.1856 

1.1237 

Lackaw2mna,  PA 

Botetourt  VA 

San  Diego,  CA 

Luzerne,  PA 

Roanoke,  VA 

7360  'San  Francisco, 

Wyoming,  PA 

RoarK)ke  City,  VA 

CA  . 

1.4288 

1.2768 

7600  'Seattle-Belle- 

Salem  City,  VA 

Marin,  CA 

vue-Everett,  WA . 

1.1307 

1.0878 

6820  Rochester,  MN  .. 

1.0545 

1.0370 

San  Francisco,  CA 

Island,  WA 

Olmsted,  MN 

San  Mateo,  CA 

King,  WA 

6840  'Rochester,  NY  . 

0.9585 

0.9714 

7400  'San  Jose,  CA  ... 

1.4455 

1.2870 

Snohomish,  WA 

Genesee,  NY 

Santa  Clara,  CA 

7610  Sharon,  PA . 

0.9093 

0.9370 

Livingston,  NY 

7440  'San  Juan-Baya- 

Mercer,  PA 

Monroe,  NY 

mon,  PR  . 

0.4514 

0.5800 

7620  Sheboygan,  Wl  .. 

0.7981 

0.8569 

Ontario,  NY 

Aguas  Buenas,  PR 

Sheboygan,  Wl 

Orleans,  NY 

Barceloneta,  PR 

7640  Sherman- 

Wayne,  NY 

Bayamon,  PR 

Denison,  TX  . 

0.8780 

0.9148 

6880  Rockford.  IL . 

0.8872 

0.9213 

Canovanas,  PR 

Grayson,  TX 

Boone,  IL 

Carolina,  PR 

7680  Shreveport-Bos- 

Ogle,  IL 

Catano,  PR 

sier  City,  LA . 

0.9007 

0.9309 

Winnebago,  IL 

Ceiba,  PR 

Bossier,  LA 

6895  Rocky  Mount, 

Comerio,  PR 

Caddo,  LA 

NC  . 

0.8836 

0.9187 

Corozal,  PR 

Webster,  LA 

Edgecombe,  NC 

Dorado,  PR 

7720  Sioux  City,  lA- 

Nash,  NC 

Fajardo,  PR 

NE  . 

0.8436 

0.8901 

6920  'Sacramento,  CA 

1.2539 

1.1676 

Florida,  PR 

Woodbury,  lA 

El  Dorado,  CA 

Guaynkx),  PR 

Dakota,  NE 

Placer,  CA 

Humacao,  PR 

7760  Sioux  Falls,  SD  . 

0.8761 

0.9134 

Sacramento,  CA 

Juncos,  PR 

Lincoln,  SD 

6960  Saginaw-Bay 

Los  Piedras,  PR 

Minnehiaha,  SD 

City-Midland,  Ml  . 

0.9489 

0.9647 

Loiza,  PR 

7800  South  Bend,  IN  .. 

0.9475 

0.9637 

Bay,  Ml 

Luguillo,  PR 

St  Joseph, IN 

Midland,  Ml 

Manati,  PR 

7840  Spokane,  WA  .... 

1.0377 

1.0257 

Saginaw,  Ml 

Naranjito,*PR 

Spokane,  WA 

6980  St.  Cloud.  MN  .... 

0.9549 

0.9689 

Rio  Grande,  PR 

7880  Springfield,  IL  .... 

0.8940 

0.9261 
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Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Menard,  IL 

8680  Utica-Rome,  NY 

0.8514 

0.8957 

Sangamon,  IL 

Herkimer,  NY 

7920  Springfield,  MO  . 

0.7896 

0.8506 

Oneida,  NY 

Christian,  MO 

8720  Vallejo-Fairfield- 

Greene,  MO 

Napa,  CA . 

1.3040 

1.1993 

Webster,  MO 

Napa,  CA 

8003  Springfield,  MA  .. 

1.0517 

1.0351 

Solano,  CA 

Hampden,  MA 

8735  Ventura,  CA . 

1.2330 

1.1542 

Hampshire,  MA 

Ventura,  CA 

8050  State  College, 

8750  Victoria,  TX . 

0.8435 

0.8900 

PA . 

1.0162 

1.0111 

Victoria,  TX 

Centre,  PA 

8760  Vineland-Millville- 

8080  Steubenville- 

Bridgeton,  NJ  . 

0.9966 

0.9977 

Weirton,  OH-WV  . 

0.8455 

0.8914 

Cumberland,  NJ 

Jefferson,  OH 

8780  Visalia-Tulare- 

Brooke,  WV 

Porterville,  CA  . 

1.0446 

1.0303 

Hancock,  WV 

Tulare,  CA 

8120  Stockton-Lodi, 

8800  Waco,  TX  . 

0.7898 

0.8508 

CA  . 

1.1672 

1.1117 

McLennan,  TX 

San  Joaquin,  CA 

8840  'Washington, 

8140  Sumter,  SC . 

0.8344 

0.8834 

DC-MD-VA-WV  . 

1.1075 

1.0724 

Sumter,  SC 

District  of  Columbia, 

8160  Syracuse,  NY  .... 

0.9531 

0.9676 

DC 

Cayuga,  NY 

Calvert,  MD 

Madison,  NY 

Charles,  MD 

Onondaga,  NY 

Frederick,  MD 

Oswego,  NY 

Montgomery,  MD 

8200  Tacoma,  WA  . 

1.0828 

1.0560 

Prince  Georges,  MD 

Pierce,  WA 

Alexandria  City,  VA 

8240  Tallahassee,  FL . 

0.8321 

0.8817 

Arlington,  VA 

Gadsden,  FL 

Clarke,  VA 

Leon,  FL 

Culpepper,  VA 

8280  *Tampa-St.  Pe- 

Fairfax,  VA 

tersburg-Clearwater, 

Fairfax  City,  VA 

FL  . 

0.9311 

0.9523 

Falls  Church  City,  VA 

Hernando,  FL 

Fauquier,  VA 

Hillsborough,  FL 

Fredericksburg  City, 

Pasco,  FL 

VA 

Pinellas,  FL 

King  George,  VA 

8320  Terre  Haute,  IN  . 

0.8672 

0.9070 

Loudoun,  VA 

Clay,  IN 

Manassas  City,  VA 

Vermillion,  IN 

Manassas  Park  City, 

Vigo,  IN 

VA 

8360  Texarkana,  AR- 

Prince  William,  VA 

Texarkana,  TX . 

0.8257 

0.8771 

Spotsylvania,  VA 

Miller,  AR 

Stafford,  VA 

Bowie,  TX 

Warren,  VA 

8400  Toledo,  OH . 

1.0330 

1.0225 

Berkeley,  WV 

Fulton,  OH 

Jefferson,  WV 

Lucas,  OH 

8920  Watertoo-Cedar 

Wood,  OH 

Falls,  lA  . 

0.8638 

0.9046 

8440  Topeka,  KS  . 

0.9735 

0.9818 

Black  Hawk,  lA 

Shawnee,  KS 

8940  Wausau,  Wl . 

1.0034 

1.0023 

8480  Trenton,  NJ  . 

1.0033 

1.0023 

Marathon,  Wl 

Mercer,  NJ 

8960  West  Palm 

8520  Tucson,  AZ . 

0.9291 

0.9509 

Beach-Boca  Raton, 

Pima,  AZ 

FL  . 

1.0096 

1.0066 

8560  Tulsa,  OK  . 

0.8245 

0.8762 

Palm  Beach,  FL 

Creek,  OK 

r. 

9000  Wheeling,  OH- 

Osage,  OK 

WV . 

0.7518 

0.8225 

Rogers,  OK 

Belmont,  OH 

Tulsa,  OK 

Marshall,  WV 

Wagoner,  OK 

Ohio,  WV 

8600  Tuscaloosa,  AL  . 

0.8090 

0.8649 

9040  Wichita,  KS . 

0.9562 

0.9698 

Tuscaloosa,  AL 

Butler,  KS 

8640  Tyler,  TX . 

0.9430 

0.9606 

Harvey,  KS 

Smith,  TX 

Sedgwick,  KS 
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Urban  area  (constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

9080  Wichita  Falls.  TX 
Archer,  TX 

Wichita.  TX 

9140  Williamsport,  PA 
Lycoming,  PA 

91 M  Wilmington-New- 

ark,  DE-MD  . 

New  Castle,  DE 

Cecil,  MD 

9200  Wilmington,  NC  . 
New  Hanover,  NC 
Brunswick,  NC 

9260  Yakima,  WA  . 

Yakima,  WA 

9270  Yolo,  CA . 

0.7763 

0.8508 

1.1539 

0.9299 

0.9951 

1.1615 

0.8408 

0.8953 

1.1030 

0.9514 

0.9966 

1.1080 

Yolo.  CA  . 

9280  York,  PA . 

0.9165 

0.9420 

York.  PA 

9320  Youngstown- 
Warren,  OH  . 

0.9555 

0.9693 

Columbiana,  OH 
Mahoning,  OH 

Trumbull.  OH 

9340  Yuba  City,  CA  ... 
Sutter,  CA 

Yuba.  CA 

nafin  Yiinw,  A7  . 

1.0611 

0.9769 

1.0414 

0.9841 

Yuma,  AZ 

Table  4b.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas 

Nonurban  area 

Wage 

index 

GAF 

Alabama . 

BSRfll 

0.7973 

Alaska  . 

1.2034 

1.1352 

Arizona . 

0.7995 

0.8579 

Arkan«u)<t  . 

0.6901 

0.7757 

California . 

1.0096 

1.0066 

Colorado  . 

Connecticut . 

0.7988 

1.3117 

0.8574 

1.2042 

Delaware . 

0.9019 

0.9317 

Florida . 

Georgia  . 

0.8668 

0.7721 

0.9067 

0.8377 

. 

0.9847 

0.9895 

Idaho . 

Illinois . 

0.8378 

0.7497 

0.8859 

0.8210 

Indiana . 

0.8067 

0.8632 

Iowa  . 

0.7352 

0.8101 

Kansas  . 

0.7229 

0.8007 

Kentucky  . 

0.7660 

0.8331 

Louisiana . 

0.7275 

0.8042 

Maine . 

0.8425 

0.8893 

Maryland  . 

0.8463 

0.8920 

Massachusetts . 

1.0577 

1.0392 

Michigan . 

0.8744 

0.9122 

Minnesota  . 

0.8129 

0.8677 

Mississippi . 

0.6697 

0.7599 

Missouri . 

0.7187 

0.7976 

Montana . 

0.8091 

0.8650 

Nebraska . 

0.7219 

0.8000 

Nevada  . 

0.8788 

0.9153 

New  HampsNre  . 

1.0013 

1.0009 
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Table  4b.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin¬ 
ued 


Nonurban  area 

Wage 

irxlex 

GAF 

New  Jersey ''  . 

New  Mexico . 

0.8329 

0.8823 

New  YofX . 

0.8647 

0.9052 

North  Carolina . 

0.7983 

0.8570 

North  Dakota . 

0.7265 

0.8035 

Ohio  . 

0.8286 

0.8792 

Oklahoma . 

0.6985 

0.7821 

Oregon . 

0.9486 

0.9645 

Pennsylvania . 

0.8521 

0.8962 

Puerto  Rico . 

0.4326 

0.5634 

Rhode  Island  I  . 

^ith  r^rolina  . . . 

0.7738 

0.8389 

South  Dakota . 

0.6987 

0.7823 

Tennessee  . 

0.7409 

0.8144 

Texas  . 

0.7302 

0.8063 

Utah  . 

0.8652 

0.9056 

Vermont  . 

0.9043 

0.9334 

Virginia . 

0.7801 

0.8436 

Washington . 

0.9775 

0.9845 

West  Virginia . 

0.8069 

0.8634 

Wisconsin . 

0.8391 

0.8868 

Wyoming . 

0.8013 

0.8592 

1 AU  counties  within  the  State  are  classified 
urban. 


Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified 


Area  reclassified  to 

Wage 

index 

GAF 

Abilene,  TX  . 

0.8546 

0.8980 

Albuquerque,  NM . 

0.9542 

0.9684 

Alexandria,  LA  . 

0.8010 

0.8590 

Allentown-Bethlehem- 

Easton,  PA . . 

1.0198 

1.0135 

Amarillo,  TX  . 

0.8759 

0.9133 

Anchorage,  AK . 

1.3373 

1.2202 

Asheville,  NC  . 

0.9218 

0.9458 

Atlanta,  GA  . 

1.0069 

1.0047 

Augusta-Aiken,  GA-SC  . 

0.8955 

0.9272 

Baton  Rouge,  LA  . 

0.8670 

0.9069 

Benton  Harbor,  Ml  . 

0.8304 

0.8805 

Benton  Harbor,  Ml 

(Rural  Michigan 

Hosp.) . 

0.8744 

0.9122 

Bergen-Passaic,  NJ . 

1.1329 

1.0892 

Biloxi-Gulfport- 

Pascagoula,  MS . 

0.8448 

0.8909 

Birmingham,  AL  . 

0.9144 

0.9406 

Bismarck,  ND  . . 

0.8172 

0.8709 

Boise  City,  ID . 

0.9150 

0.9410 

BostorvBrockton-Nash- 

ua,  MA-NH  . 

1.1685 

1.1125 

Brazoria,  TX . 

0.7724 

0.8379 

Casper,  WY  . 

0.8662 

0.9063 

Champaign-Urbana,  IL  . 

0.8664 

0.9065 

Charleston-North 

Charleston,  SC . 

0.8930 

0.9254 

Charleston,  WV . 

0.9317 

0.9527 

Chartotte-Gastonia-Rock 

Hill,  NC-SC . 

0.9668 

0.9771 

Charlottesville,  VA  . 

0.9030 

I  0.9325 

Chattanooga,  TN-GA  .... 

0.9015 

1  0.9315 

Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  to 

Wage 

index 

GAF 

Chicago,  IL . 

1.0511 

1.0347 

Cincinnati,  OH-KY-IN  .... 

0.9418 

0.9598 

Cleveland-Lorain-Elyria, 
OH . . . 

Hpi 

0.9887 

Columbia,  MO . 

I'lrlril 

0.941 1 

Coluntius,  GA-AL . 

0.8403 

ColurrtHJS,  OH  . 

0.9734 

0.9817 

Dallas,  TX  . 

0.9804 

0.9865 

Davenport-Rock  Island- 
Mdine,  lA-IL . 

0.8347 

0.8836 

Dayton-Springfield,  OH  . 

0.9428 

0.9605 

Denver,  CO . 

1.0447 

1.0304 

Des  Moines,  lA  . 

0.8684 

0.9079 

Detroit,  Ml  . 

1.0834 

1.0564 

Duluth-Superior,  MN-WI 

0.9660 

0.9766 

Dutchess  County,  NY  ... 

1.0546 

1.0371 

Eau  Claire,  Wl  . 

0.8660 

0.9062 

Elkhart-Goshen,  IN  . 

0.8806 

0.9166 

Eugene-Springfield,  OR 

1.1184 

1.0796 

Fargo-Moorhead,  ND- 
MN . . . 

0.8912 

0.9242 

Fayetteville,  NC  . . 

0.8504 

0.8950 

Flint,  Ml  . 

1.0738 

1.0500 

Florence,  AL  . 

0.7970 

0.8561 

Florence,  SC . . 

0.8537 

0.8973 

Fort  Lauderdale,  FL . 

1.0952 

1.0643 

Fort  Pierce-Port  St 

Lucie,  FL  . 

1.0069 

1.0047 

Fort  Smith,  AR-OK . 

0.7608 

0.8293 

Fort  Walton  Beach,  FL  . 

0.8705 

0.9094 

Fort  Worth-Arlington,  TX 

1.0052 

1.0036 

Gadsden,  AL . 

0.8568 

0.8996 

Grand  Forks,  ND-MN  .... 

0.8983 

0.9292 

Great  Falls,  MT . 

0.9039 

0.9331 

Greeley,  CO . 

0.8993 

0.9299 

Green  Bay,  Wl  . 

0.9190 

0.9438 

Greenville-Spartanburg- 
Arxlerson,  SC . 

0.9047 

0.9337 

Hanisburg-Lebanon- 
Carlisle,  PA  . 

0.9972 

0.9981 

Hartford,  CT . 

1.2228 

1.1477 

Honolulu,  HI  . 

1.1212 

1.0815 

Houston,  TX . 

0.9874 

0.9914 

HuntingtorvAshlaixl, 
WV-KY-OH  . 

0.8997 

0.9302 

Huntsville,  AL . 

0.7948 

0.8545 

Indianapolis,  IN  . 

0.9647 

0.9757 

Jackson,  MS  . 

0.7642 

0.8318 

Jacksonville,  FL . 

0.8953 

0.9271 

Johnson  City-Kingsport- 
Bristol,  TN-VA  . 

0.8769 

0.9140 

Joplin,  . 

0.7923 

0.8526 

Kalamazoo-Battlecreek, 
Ml  . 

1.0449 

1.0305 

Kansas  City,  KS-MO . 

0.9351 

0.9551 

Knoxville,  TN . 

0.8518 

0.8960 

Lafayette,  LA . 

0.8498 

0.8945 

Lansing-East  Lansing, 

Ml  . 

1.0105 

1.0072 

Las  Vegas,  NV-AZ . 

1.0934 

1.0631 

Lexington,  KY  . 

0.8348 

0.8837 

Lima,  OH . 

0.8863 

0.9207 

Lincoln,  NE  . 

0.8885 

0.9222 

Little  Rock-North  Little 
Rock.  AR  . 

0.8527 

0.8966 

Longview-Marshall,  TX  . 

0.8479 

0.8932 

Los  Angeles-Long 

Beach,  CA . 

1.2461 

1.1626 

Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  to 

Wage 

index 

GAF 

Louisville,  KY-IN  . 

0.9327 

0.9534 

Lubbock,  tX . 

0.8443 

0.8906 

Madison,  Wl . 

1.0055 

1.0038 

Mansfield,  OH  . 

0.8373 

0.8855 

Medford-Ashland,  OR  ... 

1.0162 

1.0111 

Memphis,  TN-AR-MS  .... 

0.8292 

0.8796 

Middlesex-Somerset- 
Hunterdon,  NJ . 

1.0355 

1.0242 

Milwaukee-Waukesha, 

Wl . 

0.9498 

0.9653 

Minneapolis-St.  Paul, 
MN-WI  . 

1.0744 

1.0504 

Modesto,  CA . 

1.0658 

1.0446 

'Monroe,  LA  . 

0.7948 

0.8545 

Montgomery,  AL  . 

0.7901 

0.8510 

Nashville,  TN  . 

0.9266 

0.9491 

New  London-Nonwlch, 

CT . 

1.2088 

1.1387 

New  Orleans,  LA  . 

0.9454 

0.9623 

New  York,  NY . 

1.3852 

1.2500 

Newark,  NJ  . 

1.1241 

1.0834 

Newburgh,  NY-PA  . 

1.0619 

1.0420 

Oakland,  CA  . 

1.5203 

1.3322 

Odessa-Midland,  TX . 

0.8753 

0.9128 

Oklahoma  City,  OK . 

0.8358 

0.8844 

Omaha,  NE-IA  . 

0.9794 

0.9858 

Orange  County,  CA  . 

1.5593 

1.3556 

Peoria-Pekin,  IL . 

0.8619 

0.9032 

Philadelphia,  PA-NJ . 

1.1098 

1.0739 

Pittsburgh,  PA . 

0.9743 

0.9823 

Portland,  ME  . 

0.9744 

0.9824 

PoiHand-Vancouver, 
OR-WA . 

1.1248 

1.0839 

Provo-Orem,  UT  . 

0.9646 

0.9756 

Raleigh-Durham-Chapel 
Hill,  NC . 

0.9539 

0.9682 

Rapid  City,  SD . 

0.8267 

0.8778 

Richland-Kennewick- 
Pasco,  WA  . 

0.9768 

0.9841 

Roanoke,  VA . 

0.8570 

Rochester,  MN . 

1.0545 

1.0370 

Rockford,  IL  . 

0.8872 

0.9213 

Rocky  Mount,  NC  . 

0.8836 

0.9187 

Sacremento,  CA  . 

1.2539 

1.1676 

Saginaw-Bay  City-Mid¬ 
land,  Ml . 

0.9489 

0.9647 

St.  Cloud,  MN  . 

0.9549 

0.9689 

St.  Louis,  MO-IL . 

0.8880 

0.9219 

Salem,  OR  . 

0.9575 

MrinriiM 

Salinas,  CA . 

1.4141 

1.2678 

Salt  Lake  City-Ogden, 

UT . 

0.9681 

0.9780 

San  Diego,  CA . 

1.1856 

1.1237 

San  Francisco,  CA . 

1.4288 

1.2768 

San  Jose,  CA . . . 

1.4455 

1.2870 

Santa  Rosa,  CA . 

1.2574 

1.1698 

Sarasota-Bradenton,  FL 

0.9824 

0.9879 

Savannah,  GA  . 

0.8968 

0.9281 

Seattle-Bellevue^Ever- 
ett,  WA  . 

1.1307 

1.0878 

Sharon,  PA  . 

0.9093 

0.9370 

Sherman-Denison,  TX  .. 

0.8436 

Sioux  Falls,  SD  . 

0.8761 

0.9134 

South  Bend,  IN  . 

0.9475 

0.9637 

Springfield,  IL . 

0.8836 

0.9187 

Springfield,  MO . 

0.7896 

0.8506 

Stockton,  CA . 

1.1672 

1.1117 
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Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  HOSPITALS  THAT  ARE 
Reclassified— Continued 


Area  reclassified  to 

Wage 

index 

GAF 

Syracuse,  NY . 

0.9531 

0.9676 

Tampa-St.  Petersburg- 
Clearwater,  FL . 

0.9311 

0.9523 

Texarkana,  TX-Tex- 
arkana,  AR  . 

0.8257 

0.8771 

Topeka,  KS . 

0.9401 

0.9586 

Trenton,  NJ  . 

1.2599 

1.1714 

Tucson,  AZ  . 

0.9509 

Tulsa,  OK . 

0.8245 

0.8762 

Tyler,  TX  . 

0.9420 

Ventura,  CA  . 

1.2330 

1.1542 

Victoria,  TX  . 

0.8435 

0.8900 

Waco,  TX  . 

0.7898 

0.8508 

Washington,  DC-MD- 
VA-WV . 

1.1075 

1.0724 

Waterloo-Cedar  Falls, 
lA . 

0.8638 

0.9046 

Wausau,  Wl  . 

0.9679 

0.9779 

Wichita,  KS  . 

0.9309 

0.9521 

Rural  Alabama . 

0.7183 

0.7973 

Rural  Arkansas  . 

0.6901 

0.7757 

Rural  Florida  . 

0.8668 

0.9067 

Rural  Kentucky  . 

0.7660 

0.8331 

Rural  Louisiana . 

0.7275 

0.8042 

Rural  Michigan . 

0.8744 

0.9122 

Rural  Minnesota . 

0.8129 

0.8677 

Rural  Missouri . 

0.7187 

0.7976 

Rural  New  Hampshire  .. 

1.0013 

1.0009 

Rural  North  Carolina . 

0.7983 

0.8570 

Rural  Virginia  . 

0.7801 

0.8436 

Rural  West  Virginia . 

0.8069 

0.8634 

Rural  Wyoming . 

0.8013 

0.8592 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas 


Urban  area 

Average 

hourly 

wage 

Abilene,  TX  . 

16.1778 

Aguadilia,  PR . 

8.9796 

Akron,  OH . 

18.0935 

Albany,  GA  . 

16.2942 

Albany-Schenectady-Troy,  NY  . 

16.6927 

Albuquerque,  NM . 

18.0635 

Alexandria,  LA  . 

14.9860 

Allentown-Bethlehem-Easton,  PA- 

NJ . ; . 

19.3050 

Altoona,  PA . 

17.0490 

Amarillo,  TX  . . . 

16.5798 

Anchorage,  AK  . 

25.3141 

Ann  Arbor,  Ml  . 

22.9356 

Anniston,  AL . 

15.4427 

Appleton^shkosh-Neenah,  Wl  .... 

16.7413 

Arecibo,  PR  . 

8.5149 

Asheville,  NC  . 

17.4501 

Athens,  GA  . 

17.2208 

Atlanta,  GA  . 

19.0600 

Atlantic  City-Cape  May,  NJ  . 

20.7004 

Augusta-Aiken,  GA-SC . 

16.9519 

Austin-San  Marcos,  TX  . 

17.5193 

Bakersfield,  CA . 

19.8792 

Baltimore,  MD . 

18.6758 

Bangor,  ME . 

17.7185 

Barnstable-Yarmouth,  MA  . 

25.4728 

Baton  Rouge,  LA . 

16.4123 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 

Average 

hourly 

wage 

Beaumont-Port  Arthur,  TX . 

16.2858 

Bellingham,  WA . 

24.0042 

Benton  Harbor,  Ml . 

15.6323 

Bergen-Passaic,  NJ . 

22.1050 

Billings,  MT  . 

16.4779 

BiloxFGulfport-Pascagoula,  MS  .... 

15.9912 

Binghamton,  NY  . 

17.0452 

Birmingham,  AL . 

17.3090 

Bismarck,  ND . 

15.7090 

Bloomington,  iM . 

15.9556 

Bloomin^on-Normal,  IL . 

16.5439 

Boise  City,  ID . 

17.1324 

BostorvBrocktorvNashua,  MA-NH 

22.1167 

Boulder-Longrrrant,  CO . 

18.5131 

Brazoria,  TX . 

16.6847 

Bremerton,  WA . 

19.4876 

Brownsville-Harlingen-San  Benito, 
TX . 

16.3732 

Bryan-College  Station,  TX . 

17.0117 

Buffalo-Niagara  Falls,  NY . 

17.3886 

Burlington,  VT . 

17.5139 

Caguas,  PR  . 

8.9087 

Canton-Massillon,  OH  . 

16.5610 

Casper,  WY  . 

15.9558 

Cedar  Rapids,  lA . 

15.8233 

Champaign-Urbana,  IL  . 

16.7843 

Charleston-North  Charleston,  SC . 

16.9003 

Charleston,  WV  . 

17.9801 

Charlotte-Gastonia-Rock  Hill,  NC- 
SC  . 

18.3004 

Charlottesville,  VA  . 

17.3750 

Chattanooga,  TN-GA . 

17.2815 

Cheyenne,  WY  . 

15.0213 

Chicago,  iL  . 

20.1255 

Chico-Paradise,  CA . . . 

19.9349 

Cincinnati,  OH-KY-IN . 

17.8270 

Clarksville-Hopkinsville,  TN-KY  .... 

14.2763 

Clevelancf-Lorain-Elyria,  OH . 

18.6165 

Colorado  Springs,  CO  . 

17.5930 

Columbia,  MO . 

17.9090 

Columbia,  SC  . 

17.0995 

Columbus,  GA-AL . 

14.6815 

Columbus,  OH  . 

18.4253 

Corpus  Christi,  TX  . 

16.9241 

Cumberland,  MD-WV  . 

15.8483 

Dallas,  TX . 

18.5580 

Danville,  VA . 

16.0243 

Davenport-Moline-Rock  Island,  lA- 
IL  . 

15.8012 

Dayton-Springfield,  OH . 

17.8462 

Daytona  Beach,  FL . 

16.8507 

Decatur,  AL . 

15.4835 

Decatur,  IL . 

14.7466 

Denver,  CO . 

19.7749 

Des  Moines,  lA  . 

16.6435 

Detroit,  Ml  . 

20.4975 

Dothan,  AL . 

14.6729 

Dover,  DE . 

16.9613 

Dubuque,  lA . 

15.2452 

Duluth-Superior,  MN-WI  . 

18.2853 

Dutchess  County,  NY . 

20.2495 

Eau  Claire,  Wl  . 

16.3926 

El  Paso,  TX  . 

17.5401 

Elkhart-Goshen,  IN . 

16.5895 

Elmira,  NY  . 

16.0141 

Enid,  OK  . 

15.4658 

Erie,  PA  . 

17.4069 

Eugene-Springfield,  OR . 

21.0833 

Evansville,  Henderson,  IN-KY . 

16.8454 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 


Fargo-Moorhead,  ND-MN . 

Fayetteville,  NC  . 

Fayetteville-Springdale-Rogefs, 


Average 

hourly 

wage 


16.8702 

16.7399 


Fiagstaff^^^ir 

Flint,  Ml . . 

Florence,  AL  . . . 

Florence,  SC . 

Fort  Collins-Loveland,  CO  . 

Fort  Lauderdale,  FL . 

Fort  Myers-Cape  Coral,  FL  . 

Fort  Pierce-Fort  St  Lucie,  FL . 

Fort  Smith,  AR-OK  . . 

Fort  Walton  Beach,  FL  . 

Fort  Wayne,  IN  ..*. . 

Fort  Worth-Arlington,  TX  . 

Fresno,  CA  . 

Gadsden,  AL . 

Gainesville,  FL . 

Galveston-Texas  City,  TX  . 

Gary,  IN  . 

Glens  Falls,  NY  . 

Goldsboro,  NC . 

Grand  Forks,  ND-MN  . 

Grand  Junction,  CO . 

Grand  Rapkjs-Muskegon-Holland, 


13.4214 

16.3150 

20.3263 

14.5759 

16.1316 

20.0554 

19.8737 

18.2967 

19.6884 

14.3640 

16.4775 

16.4522 

19.0148 

19.9179 

16.2189 

17.0500 

19.5055 

18.0150 

17.5596 

15.4556 

16.9349 

16.9556 


Ml  . 

Great  Feills,  MT . 

Greeley,  CO . . 

Green  Bay,  Wl . . 

Greensboro-Winstor>-SalenivHigh 


19.0334 

16.8712 

17.3139 

16.8657 


Point,  NC .  17.3386 

Greenville,  NC  . .  17.2294 

Greenville-Spartanburg-Anderson, 


SC  . 

Hagerstown,  MD . 

HamiltorvMiddletown,  OH . 

Harrisburg-LebanorvCarlisle,  PA  .. 

Hartford,  CT . 

Hattiesburg,  MS . 

Hickory-Morganton-Lenoir,  NC  ..... 

Honolulu,  HI . , . . 

Houma,  LA . 

Houston,  TX . 

Huntington-Ashland,  WV-KY-OH  .. 

Huntsville,  AL . 

Indianapolis,  IN . 

Iowa  City,  lA  . 

Jackson,  Ml  . 

Jackson,  MS . . . 

Jackson,  TN . . 

Jacksonville,  FL . 

Jacksonville,  NC . 

Jamestown,  NY  . 

Janesville-Beloit,  Wl  . 

Jersey  City,  NJ  . . . 

Johnson  City-Kingsport-Bristol, 


17.1252 

17.1762 

16.6240 

18.8766 

23.4548 

13.7150 

16.4247 

21.2237 

14.3783 

18.6920 

17.0304 

15.3580 

18.4690 

17.7396 

17.2871 

14.2875 

16.1114 

16.9472 

13.1113 

14.2640 

16.6310 

20.9167 


TN-VA  . 

Johnstown,  PA . 

Joplin,  MO  . 

Kalamazoo-Battle  Creek,  Ml 

Kankakee,  IL . 

Kansas  City,  KS-MO  . 

Kenosha, Wl  . 

Killeen-Temple,  TX  . 

Knoxville,  TN  . 

Kokomo,  IN . 

LaCrosse,  WI-MN  . 

Lafayette,  LA  . 


16.5566 

16.9376 

14.9986 

20.1733 

17.2516 

17.7010 

16.7936 

19.9249 

16.1236 

16.7227 

16.1256 

15.9831 
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Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 

Average 

hourly 

wage 

Lafayette,  IN  . 

15.7641 

Lake  Charles,  LA . 

15.3213 

Lakeland-Winter  Haven,  FL . 

16.8079 

Larxaster,  PA . 

18.1140 

Lansing-East  Lansing,  Ml . 

19.1281 

Laredo,  TX . 

12.7772 

Las  Cruces,  NM . 

16.77K 

Las  Vegas,  NV-AZ . 

20.6967 

LawrerKe,  KS . 

16.1829 

Lawton,  OK . 

16.2688 

Lewiston-Auburn,  ME  . 

17.8565 

Lexington,  KY  . 

15.8030 

Linfra,  OH  . 

16.7765 

Lincoln,  NE  . . . . . 

17.2129 

Little  Rock-North  Little  Rock?  AR  . 

16.1414 

Longview-Marshall,  TX  . 

16.5201 

Los  Angeles-Long  Beach,  CA _ 

23.6449 

Louisville,  KY-IN  . . . 

17.6559 

Lubbock,  TX  . . . 

15.9821 

Lynchburg,  VA . 

15.5313 

^con,  GA . 

17.0204 

Madison,  Wl . 

19.0333 

Mansfield,  OH . 

15.8496 

Mayaguez,  PR . 

8.7914 

McAUervEdinburg-Mission,  TX  . 

16.4091 

Medford-Ashland,  OR . 

18.8231 

Melboume-Titusville-Palm  Bay,  FL 

17.6476 

Memphis,  TN-AR-MS  . 

15.8992 

Merced,  CA . 

20.5898 

Miami,  K . 

19.2390 

Middesex-Somerset-Hunterdon, 

N.I  . 

20.4619 

Milwaukee-Waukesha,  Wl  . 

17.9801 

Minneapotis-St  Paul,  MN-WI  _ 

20.3375 

Mobile,  Al . . 

14.7679 

Modesto,  CA . 

21.1266 

Monmouth-Ocean,  NJ  . 

19.9942 

Monroe,  LA . 

14.9551 

Montgomery,  AL . . . 

14.9130 

Muncie,  IN  . . . 

17.2733 

Myrtle  Beach,  SC  . 

15.0700 

Naples,  FL . 

18.6860 

Nashville,  TN  . 

17.5408 

Nassau-Suffolk,  NY  . 

25.7257 

New  Haven-Bridgeport-Stamford-. 
Danbury-Waterbury,  CJ  . . 

23.7262 

New  LorxJon-Norwich,  CT  . 

22.5252 

New  Orleans,  LA  . 

17.8955 

New  York,  NY . 

26.1508 

Newark,  NJ  . 

22.5401 

Newburgh,  NY-PA  . 

20.1006 

Norfolk-Virginia  Beach-Newport 
News,  VA-NC . . 

15.9211 

Oakland,  CA  . 

28.7763 

Ocala,  FL . 

16.9266 

Odessa-MicBand,  TX . 

16.5687 

Oklahoma  City,  OK . 

15.8211 

Olympia,  WA . 

21.0283 

Ornaha,  NE-IA  . 

18.5393 

Orange  Bounty,  CA . 

23.2815 

Orlarido,  FL . . . 

18.0111 

Owensboro,  KY  . 

14.1939 

Panama  City,  FL . 

15.4882 

Parkersburg-Marietta,  WV-OH  . 

14.6723 

Pensacola,  FL . 

15.4904 

Peoria-Pekin,  IL . 

16.3153 

Philadelphia,  PA-NJ . 

21.0452 

Phoenix-Mesa,  AZ . 

18.5670 

Pine  Bluff,  AR . 

15.1147 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 

Average 

hourly 

wage 

Pittsburgh,  PA . 

18.4432 

Pittsfield,  MA . 

20.5161 

Ponce,  PR  . . . 

9.0479 

Portlarid,  ME . 

18.4457 

Portland^VeuTcouver,  OR-WA  . 

21.2923 

Provkfence-Warwick,  Rl  . 

20.8739 

Provo-Orem,  UT  . 

18.6323 

Pueblo,  CO . 

16.1052 

Punta  Gorda,  FL . . . 

17.7975 

Racine,  Wl  . 

16.4769 

Raleigh-Durham-Chapel  Hill,  NC  . 

18.0562 

Rapid  City,  SD . 

15.6494 

Reading,  PA  . 

18.1153 

Redding,  CA  . 

22.3298 

Reno,  NV  . . . 

20.9876 

Richland-Kennewick-Pasco,  WA  .. 

18.9500 

Richmond-Petersburg,  VA . 

17.1415 

Riverside-San  Bernardino,  CA  . 

21.9893 

Roanoke,  VA  . 

16.0589 

Rochester,  MN . 

19.9607 

Rochester,  NY  . 

18.1442 

Rockford,  IL . . . 

16.7939 

Rocky  Mount,  NC  . 

16.5823 

Sacramento,  CA  . . 

23.7352 

Saginaw-Bay  City-Midland,  Ml  . 

17.9615 

St  Cloud,  MN . 

18.0754 

St  J(»eph,  MO . 

16.0095 

St  Louis,  MO-IL  . 

16.8087 

Salem,  OR . 

18.1534 

Salinas,  CA . 

26.9989 

Salt  Lake  City-Ogden,  UT  . 

18.3253 

San  Angelo,  TX  . 

14.7224 

San  Antonio,  TX  . . . 

15.9267 

San  Diego,  CA . 

22.4200 

San  Frarmsco,  CA  . 

27.2835 

San  Jose,  CA  . 

27.3139 

San  Juan-Bayamon,  PR . . 

8.5450 

San  Luis  Obispo-Atascadero- 

Paso  Robles,  CA  . 

21.5899 

Santa  Barbara-Santa  Maria- 

Lompoc,  CA  . 

21.0804 

Santa  Cruz-Watsonville,  CA . 

26.3954 

Santa  Fe,  NM  . 

21.0277 

Santa  Rosa,  CA . 

24.0268 

Sarasota-Br^denton,  FL  . 

18.4321 

Savannah,  GA  . 

16.9751 

Scranton-Wilkes  Barre-Hazleton, 

PA  . 

16.5137 

Seattle-Bellevue-Everett,  WA . 

21.3995 

Sharon,  PA  . 

16.8537 

Sheboygan,  Wl  . 

15.1072 

Sherman-Denison,  TX . 

16.6210 

ShreveportrBossier  City,  LA . 

17.0508 

Sioux  City,  lA-NE . 

15.9684 

Sioux  Falls,  SD . 

16.5847 

South  Bencl,IN  . 

17.9364 

Spokane,  WA . 

19.6432 

Springfield,  IL . . . 

16.9223 

Sprin^ield,  MO . 

14.9476 

Sprin^eld,  MA  . . . 

19.9089 

State  College,  PA . 

19.2360 

Steubenville-Weirton,  OH-WV  . 

16.0044 

Stockton-Lodi,  CA . 

21.8377 

Sumter,  SC . 

15.7945 

Syracuse,  NY . 

18.0411 

Tacoma,  WA . 

20.4969 

Tallahassee,  FL . 

15.7519 

Tampa-St  Petersburg-Cleanivater, 

FL . 

17.5324 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 

Average 

hourly 

wage 

Terre  Haute,  IN . 

16.4157 

Texarkana,  TX-Texarkana,  AR . 

15.5180 

Toledo,  OH  . 

19.7316 

Topeka,  KS . 

18.4279 

Trenton,  NJ . 

18.9912 

Tucson,  AZ  . 

17.5838 

Tulsa,  OK . . . 

15.6073 

Tuscaloosa,  AL . 

15.3144 

Tyler,  TX  ..! . 

17.8508 

Utica-Rome,  NY . 

16.1173 

Vallejo-Fairfield-Napa,  CA . 

25.5228 

Ventura,  CA . . . 

22.5710 

Victoria,  TX . 

15.9679 

Vineland-Millville-Bridgeton,  NJ  .... 

18.8648 

Visalia-Tulare-Porterviile,  CA  . 

19.7741 

Waco,  TX . 

14.9500 

Washington,  DC-MD-VA-WV . 

20.9642 

Waterloo-Cedar  Falls,  lA . 

165799 

Wausau,  Wl . 

18.9938 

West  Palm  Beach-Boca  Raton, 

FL . . . 

19.3398 

Wheeling,  WV-OH  . 

14.2319 

Wichita,  KS . . . . . 

18.0997 

Wichita  Falls,  TX  . 

14.6944 

WHIiamsport,  PA  . 

16.1054 

Wilmington-Newark,  DE-MD . 

21.8419 

Wilmington,  Nfl  . . . 

17.6028 

Yakima,  WA . 

18.8374 

Ynin,  CA  . 

21.9861 

York,  PA  . . . 

17.3484 

Youngstown-Warren,  OH  . 

18.0869 

Yuba  City,  CA . 

20.0865 

Yuma,  AZ . . . 

18.4923 

Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas 


Nonurban  area 

Average 

hourly 

wage 

Alabama . 

13.5615 

Alaska . . . 

Arizona . . . . 

Arkansas . 

California . 

22.7793 

15.1344 

13.0557 

19.1114 

Colorado . 

Connecticut . 

15.1209 

24.8299 

Delaware . 

17.0720 

Florida . 

16.4079 

Georgia . - . 

14.6148 

Hawaii . 

18.6401 

Idaho . 

15.8589 

Illinois . 

14.1915 

Indiana . 

15.2704 

Iowa  . 

13.9176 

Kansas  . 

13.6838 

Kentucky . 

14.4809 

Louisiana  . 

13.7719 

Maine . 

15.9481 

Maryland . 

16.0195 

Massachusetts . 

20.0223 

Michigan  . 

16.5516 

Minnesota  . 

15.3842 

Mississippi  . 

12.6771 

Missouri  . 

13.6029 

Montana . 

15.3151 

Nebraska  . 

13.6661 
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Table  4e.— Average  Hourly  Wage 
FOR  Rural  AREAV-Continued 


Nonurban  area 

Average 

hourly 

wage 

Nevada  . 

New  Hampshire . 

New  Jersey  ■*  . 

16.6350 

18.9536 

New  Mexico . 

New  York . 

15.7665 

16.3687 

North  Carolina  . . 

15.1058 

North  Dakota  . 

Ohio  . 

13.7514 

15.6847 

Oklahoma  . 

13.2228 

Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Nonurban  area 

Average 

hourly 

wage 

Oregon  . 

Pennsylvania  . 

Puerto  Rico . 

Rhode  Island  ’  . 

17.9571 

16.1301 

8.1889 

South  Carolina . 

14.6476 

South  Dakota . 

13.2255 

Tennessee  . 

14.0250 

Texas  . 

13.8226 

Utah  . 

16.3774 

Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Nonurban  area 

Average 

hourly 

wage 

Vermont  . 

Virginia . 

17.1172 

14.7420 

Washington . 

18.5043 

West  Virginia  . 

Wisconsin  . 

155110 

15.8839 

Wyoming . 

15.1685 

'  All  counties  within  the  State  are  classified 
urban. 


Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System 


Relative 

weights 

Geometric 
mean  LOS 

1  . 

01 

SURG 

CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA  . 

3.0932 

8.7 

2 . 

01 

SURG 

CRANIOTOMY  FOR  TRAUMA  AGE  >17 . 

3.0095 

9.0 

3 . 

01 

SURG 

•CRANIOTOMY  AGE  0-17  . . . 

1.8848 

12.7 

4 . 

01 

SURG 

SPINAL  PROCEDURES . 

2.3296 

6.5 

5 . 

01 

SURG 

EXTRACRANIAL  VASCULAR  PROCEDURES  . 

1.5798 

4.0 

6 . 

01 

SURG 

CARPAL  TUNNEL  RELEASE  . 

.8124 

2.4 

7 . 

01 

SURG 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 

2.6017 

9.3 

PROC  W  CC. 

8 . 

01 

SURG 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 

1.1794 

3.1 

PROC  W/0  CC. 

Q 

SPINAL  DISORDERS  &  INJURIES . 

1.3047 

5.7 

10 . 

NERVOUS  SYSTEM  NEOPLASMS  W  CC . 

1.2299 

6.2 

11 

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC . 

.8000 

3.8 

12 . 

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS  . 

.9891 

6.0 

1.-1 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  . 

.7858 

5.4 

14 . 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT 

15065 

6.0 

TIA. 

15 . 

01 

MED 

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OC- 

.7227 

3.8 

CLUSIONS. 

16 . 

01 

MED 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W 

1.0639 

5.4 

CC. 

17 . 

01 

MED 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/0 

.6026 

3.2 

CC. 

18 . 

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  .... 

.9242 

5.1 

19 . 

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/0  CC 

.5990 

3.6 

20 . 

01 

MED 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MEN- 

2.1157 

8.3 

INGITIS. 

21  . 

01 

MED 

VIRAL  MENINGITIS  . 

1.5350 

6.5 

22 . 

01 

MED 

HYPERTENSIVE  ENCEPHALOPATHY  . . 

.8127 

23  „.... 

01 

MED 

NONTRAUMATIC  STUPOR  &  COMA  . 

.8090 

24 . 

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W  CC . 

.9908 

25 . 

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W/0  CC . 

.5681 

3.1 

26 . 

01 

MED 

SEIZURE  &  HEADACHE  AGE  0-17 . 

.8993 

'  3.1 

27 . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR . 

1.3476 

3.9 

28 . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17 

15001 

5.2 

WCC. 

29 . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17 

.6217 

3.1 

W/0  CC. 

30 . 

01 

MED 

•TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0- 

.3187 

2.0 

■  31  . 

01 

MED 

CONCUSSION  AGE  >17  W  CC . 

.7934 

3.8 

01 

MED 

CONCUSSION  AGE  >17  W/0  CC . 

.4819 

2.4 

rw 

01 

MED 

•CONCUSSION  AGE  0-17  . 

5003 

1  6 

34 . 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC . 

1.0569 

4.9 

36 . 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/0  CC  ... 

.5914 

3.4 

36 

02 

SURG 

RETINAL  PROCEDURES  . 

.5930 

1.4 

37 

02 

SURG 

ORBITAL  PROCEDURES  . 

.8821 

2.6 

38 

02 

SURG 

PRIMARY  IRIS  PROCEDURES . 

.4243 

2.0 

39 . 

02 

SURG 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

.5036 

1.5 

40 . 

02 

SURG 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE 

.7000 

2.3 

>17. 

41  . 

SURG 

•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE 

.3244 

1.6 

0-17. 


41 


.3244 


1.6 


1.6 
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Table  5.— List  of  Diagnosis  Reuted  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  , 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 


81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

02 

SURG 

INTRACXJULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  & 
LENS. 

.5615 

1.6 

■ 

02 

MED 

HYPHEMA  . . . 

.3665 

02 

MED 

ACUTE  MAJOR  EYE  INFECTIONS . . 

.6150 

4.8 

5.9 

02 

MED 

NEUROLOGICAL  EYE  DISORDERS . . 

.6460 

3.4 

4.3 

02 

MED 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  . 

.7593 

4.2 

5.9 

02 

MED 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC  . 

.4539 

3.0 

4.0 

02 

MED 

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 . 

.2859 

2.9 

2.9 

03 

SURG 

MAJOR  HEAD  &  NECK  PROCEDURES . 

1.7701 

4.7 

7.0 

03 

SURG 

SIALOADENECTOMY  . 

.7522 

1.8 

2.4 

03 

SURG 

SALIVARY  GLAND  PROCEDURES  EXCEPT 

SIALOADENECTOMY. 

.7325 

2.0 

3.0 

03 

SURG 

CLEFT  LIP  &  PALATE  REPAIR  . 

.8492 

2.4 

3.4 

03 

SURG 

SINUS  &  MASTOID  PROCEDURES  AGE  >17  . 

.9392 

2.3 

3.7 

03 

SURG 

•SINUS  &  MASTOID  PROCEDURES  AGE  0-17 . 

.4634 

3.2 

3.2 

03 

SURG 

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT 
PROCEDURES. 

.7238 

1.9 

3.0 

03 

03 

SURG 

SURG 

RHINOPLASTY . 

.8195 

2.1 

3.0 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR 
ADENOIDECTOMY  ONLY,  AGE  >17. 

1.0450 

3.2 

4.9 

03 

SURG 

•T&A  PROC.  EXCEPT  TONSILLECTOMY  &/OR 
ADENOIDECTOMY  ONLY,  AGE  0-17. 

.2631 

1.5 

1.5 

03 

SURG 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY.  AGE 
>17. 

.5963 

2.1 

2.9 

03 

SURG 

•TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE 
0-17. 

.2004 

1.5 

1.5 

03 

SURG 

MYRINROrnMY  W  TURF  IN.RFRTinW  AOF  ^17 

1.2221 

3.1 

5.9 

03 

SURG 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  . 

.2837 

1.3 

1.3 

03 

SURG 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  O.R.  PROCE¬ 
DURES. 

1.1462 

3.3 

4.9 

03 

MED 

EAR,  NOSE.  MOUTH  &  THROAT  MALIGNANCY  . 

1.1887 

5.1 

8.2 

03 

MED 

DYSEQUILIBRIUM  . . . 

.5162 

2.9 

3.7 

03 

MED 

EPISTAXIS  . . . 

.5306 

3.0 

3.9 

03 

MED 

EPIGLOTTITIS . 

.8060 

3.4 

4.3 

03 

MED 

OTITIS  MEDIA  &  URI  AGE  >17  W  CC  . 

.7094 

5.2 

03 

MED 

OTITIS  MEDIA  &  URI  AGE  >17  W/0  CC  . 

.5270 

4.1 

03 

MED 

OTITIS  MEDIA  &  URI  AGE  0-17 . 

.3129 

03 

MED 

LARYNGOTRACHEITIS  . 

.7206 

03 

MED 

NASAL  TRAUMA  &  DEFORMITY  . 

.6419 

03 

MED 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES 
AGE  >17. 

.7730 

4.0 

03 

MED 

•OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES 
AGE  0-17. 

.3223 

2.1 

2.1 

04 

SURG 

MAJOR  CHEST  PROCEDURES . 

3.1034 

9.3 

11.9 

04 

SURG 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W  CC  . 

2.5601 

9.6 

13.4 

04 

SURG 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/0  CC . 

1.1219 

3.9 

04 

MED 

PULMONARY  EMBOLISM  . 

1.4136 

7.4 

8.8 

04 

MED 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 
>17  WCC. 

1.6625 

7.8 

10.1 

04 

MED 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 
>17  W/OCC. 

.9508 

7.2 

04 

MED 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 
0-17. 

.9558 

6.7 

04 

MED 

RESPIRATORY  NEOPLASMS . 

1.3166 

8.4 

04 

MED 

MAJOR  CHEST  TRAUMA  W  CC . 

.9557 

6.9 

04 

MED 

MAJOR  CHEST  TRAUMA  W/0  CC . 

.5002 

1  30 

4.2 

04 

MED 

PLEURAL  EFFUSION  W  CC  . 

1.1917 

S 

7.9 

04 

MED 

PLEURAL  EFFUSION  W/0  CC . 

.6848 

4.6 

04 

MED 

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE  . 

1.3589 

7.3 

04 

MED 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE . 

1.0018 

6.6 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  . 

1.1211 

7.6 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/0  CC . 

.6996 

5.5 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17  . 

.8366 

fiO 

04 

MED 

INTERSTITIAL  LUNG  DISEASE  W  CC  . . 

1.2000 

6.0 

04 

MED 

INTERSTITIAL  LUNG  DISEASE  W/0  CC  . 

.7550 

4.2 

04 

MED 

PNEUMOTHORAX  W  CC  . 

1 .2378 

6.2 

ftT 

04 

MED 

PNEUMOTHORAX  W/0  CC . 

.6242 

3.8 

04 

MED 

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  . 

.8390 

4.9 

04 

MED 

BRONCHITIS  &  ASTHMA  AGE  >17  W/0  CC  . 

.6089 

3.8 

04 

MED 

BRONCHITIS  &  ASTHMA  AGE  0-17  . ; 

.6696 

4.2 

1  5.1 

Outlier 

threshold 


12 

25 

28 

25 

27 

26 
26 

28 
12 

23 

25 

25 
22 
22 

21 

26 

4 

19 

4 

26 

5 
26 

28 

22 

24 

25 
27 
21 
17 

25 

26 
27 

20 

32 

33 

27 

30 

31 

29 

28 

29 

28 

25 
29 

27 

28 
28 
29 

26 
27 
29 

27 
29 
26 

28 
23 
27 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and, Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

99 . 

04 

MED 

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC . . . 

.6959 

2.9 

3.9 

26 

100  .... 

04 

MED 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/0  CC . 

.5034 

2.1 

2.6 

14 

101  .... 

04 

MED 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC . 

.9120 

4.5 

6.0 

27 

102  .... 

04 

MED 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/0  CC  . 

.5595 

2.9 

4.0 

26 

103  .... 

05 

SURG 

HEART  TRANSPLANT . 

13.8273 

27.4 

39.1 

50 

104  .... 

05 

SURG 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH . 

7.3143 

13.3 

16.0 

36 

105  .... 

05 

SURG 

CARDIAC  VALVE  PROCEDURES  W/0  CARDIAC  CATH  .. 

5.6310 

10.0 

12.0 

33 

106  .... 

05 

SURG 

CORONARY  BYPASS  W  CARDIAC  CATH . 

5.6187 

11.2 

12.7 

34 

107  .... 

05 

SURG 

CORONARY  BYPASS  W/0  CARDIAC  CATH  . 

4.1803 

8.6 

9.8 

32 

108  .... 
109  .... 

05 

SURG 

OTHER  CARDIOTHORACIC  PROCEDURES . 

NO  LONGER  VALID . 

5.9455 

.0000 

10.5 

.0 

13.5 

.0 

33 

0 

110  .... 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC  . 

4.1308 

8.7 

11.6 

32 

Ill  .... 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC . 

2.2584 

6.3 

7.2 

29 

112  .... 

05 

SURG 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  ... 

1.9922 

3.6 

5.0 

27 

113  .... 

05 

SURG 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EX¬ 
CEPT  UPPER  LIMB  &  TOE. 

2.7536 

11.6 

16.0 

35 

114  .... 

05 

SURG 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM 
DISORDERS. 

1.5383 

7.4 

10.5 

30 

115  .... 

05 

SURG 

PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI.  HEART 
FAILURE  OR  SHOCK. 

3.5513 

9.5 

11.8 

33 

116  .... 

05 

SURG 

OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  AlCD 
LEAD  OR  GENERATOR  PROC. 

2.3949 

4.2  1 

1 

5.9 

27 

117  .... 

05 

SURG 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE 
REPLACEMENT. 

1.1454 

3.0 

4.5 

26 

118  .... 

05 

SURG 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT  . 

1.5260 

2.2 

3.4 

25 

119  .... 

05 

SURG 

VEIN  LIGATION  &  STRIPPING  . 

1.1247 

3.4 

5.9 

26 

120  .... 

05 

SURG 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES  ... 

1.9531 

5.8 

10.1 

29 

121  .... 

05 

MED 

ORCULATORY  DISORDERS  W  AMI  &  C.V.  COMP 
DISCH  ALIVE. 

1.6459 

7.0 

8:4 

30 

122  .... 

05 

MED 

CIRCULATORY  DISORDERS  W  AM!  W/0  C.V.  COMP 
DISCH  ALIVE. 

1.1614 

4.9 

5.8 

28 

123  .... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI.  EXPIRED . 

1.4370 

2.8 

4.9 

26 

124  .... 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 
CATH  &  COMPLEX  DIAG. 

1.2933 

4.0 

5.3 

27 

125  .... 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 
CATH  W/0  COMPLEX  DIAG. 

.8767 

2.4 

3.2 

22 

126  .... 

05 

MED 

ACUTE  &  SUBACUTE  ENDOCARDITIS  . 

2.6049 

12.3 

16.3 

35 

127  .... 

05 

MED 

HEART  FAILURE  &  SHOCK . 

1.0302 

5.2 

6.7 

28 

128  .... 

05 

MED 

DEEP  VEIN  THROMBOPHLEBITIS . 

.7929 

6.3 

7.2 

29 

129  .... 

05 

MED 

CARDIAC  ARREST.  UNEXPUINED . 

,  1.1376 

2.1 

3.7 

25 

130  .... 

05 

MED 

PERIPHERAL  VASCUUR  DISORDERS  W  CC  . 

.9384 

5.6 

7.2 

29 

131  .... 

05 

MED 

PERIPHERAL  VASCUUR  DISORDERS  W/0  CC  . 

.6002 

4.5 

5.5 

27 

132  .... 

05 

MED 

ATHEROSCLEROSIS  W  CC  . 

.6861 

3.1 

4.0 

23 

133  .... 

05 

MED 

ATHEROSCLEROSIS  W/0  CC . 

.5347 

2.5 

3.1 

18 

134  .... 

05 

MED 

HYPERTENSION . 

.5800 

3.3 

4.2 

25 

135  .... 

05 

MED 

CARDIAC  CONGENITAL  &  VALVUUR  DISORDERS  AGE 
>17  W  CC. 

.8988 

4.1 

5.7 

27 

136  ..„ 

05 

MED 

CARDIAC  CONGENITAL  &  VALVUUR  DISORDERS  AGE 
>17  W/OCC. 

.5789 

2.8 

3.6 

22 

137  .... 

05 

MED 

•CARDIAC  CONGENITAL  &  VALVUUR  DISORDERS 
AGE  0-17. 

.7866 

3.3 

3.3 

26 

138  .... 

05 

MED 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS 
WCC. 

.8049 

3.7 

5.0 

27 

139  .... 

05 

MED 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS 
W/0  CC. 

.4945 

2.5 

3.2 

18 

140  .... 

05 

MED 

ANGINA  PECTORIS . 

.6312 

3.1 

3.8 

22 

141  .... 

05 

MED 

SYNCOPE  &  COLUPSE  W  CC . 

.7149 

3.7 

5.0 

27 

142  .... 

05 

MED 

SYNCOPE  &  COLUPSE  W/0  CC . 

.5216 

2.7 

3.5 

20 

143  .... 

05 

MED 

CHEST  PAIN  . 

.5159 

2.3 

2.8 

15 

144  .... 

05 

MED 

OTHER  CIRCUUTORY  SYSTEM  DIAGNOSES  W  CC . 

1.0689 

4.3 

6.1 

27 

145  .... 

05 

MED 

OTHER  CIRCUUTORY  SYSTEM  DIAGNOSES  W/0  CC  . 

.6204 

2.7 

3.5 

22 

146  .... 

06 

SURG 

RECTAL  RESECTION  W  CC . 

2.5898 

10.2 

11.8 

33 

147  .... 

06 

SURG 

RECTAL  RESECTION  W/0  CC . 

1.5368 

7.2 

7.9 

29 

148  .... 

06 

SURG 

MAJOR  SMALL  &  URGE  BOWEL  PROCEDURES  W  CC 

3.3264 

11.7 

14.2 

35 

149  .... 

06 

SURG 

MAJOR  SMALL  &  URGE  BOWEL  PROCEDURES  W/0 
CC 

PERITONEAL  ADHESIOLYSIS  W  CC . 

1.5654 

7.4 

8.1 

26 

150  .... 

06 

SURG 

2.6561 

10.1 

12.4 

33 

151  .... 

06 

SURG 

PERITONEAL  ADHESIOLYSIS  W/0  CC  . . 

1.2606 

5.5 

6.8 

29 

152  .... 

06 

SURG 

MINOR  SMALL  &  URGE  BOWEL  PROCEDURES  W  CC 

1.8860 

8.0 

9.7 

31 
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Table  6.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

153  .... 

06 

SURG 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0 
CC. 

1.1257 

5.7 

6.4 

26 

154  .... 

06 

SURG 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCE¬ 
DURES  AGE  >17  W  CC. 

4.2102 

12.6 

16.1 

36 

155  .... 

06 

SURG 

STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCE¬ 
DURES  AGE  >17  W/0  CC. 

1.3885 

5.4 

6.7 

28 

156  .... 

06 

SURG 

‘STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCE¬ 
DURES  AGE  0-17. 

.8101 

6.0 

6.0 

29 

157  .... 

06 

SURG 

ANAL  &  STOMAL  PROCEDURES  W  CC . 

1.1048 

4.3 

6.1 

27 

158  .... 

06 

SURG 

ANAL  &  STOMAL  PROCEDURES  W/0  CC . 

.5789 

2.3 

3.0 

18 

159  .... 

06 

SURG 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEM¬ 
ORAL  AGE  >17  W  CC. 

1.1707 

4.1 

5.6 

27 

160  .... 

06 

SURG 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEM¬ 
ORAL  AGE  >17  W/0  CC. 

.6746 

2.6 

3.1 

17 

161  .... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE 
>17  WCC. 

.9554 

3.1 

4.5 

26 

162...... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE 
>17W/OCC. 

.5365 

1.8 

2.2 

11 

163  .... 

06 

SURG 

HERNIA  PROCEDURES  AGE  0-17  . 

.7578 

3.5 

5.0 

27 

164  .... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
WCC. 

2.2374 

8.5 

9.9 

31 

165  .... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
W/0  CC. 

1.2365 

5.3 

6.1 

25 

166  .... 

06 

SURG 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL 
DIAG  W  CC. 

1.3695 

4.9 

6.1 

28 

167  .... 

06 

SURG 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL 
DIAG  W/O  CC. 

.7892 

3.0 

3.6 

16 

168  .... 

03 

SURG 

MOUTH  PROCEDURES  W  CC  . 

1.1761 

3.6 

5.6 

27 

169  .... 

03 

SURG 

MOUTH  PROCEDURES  W/O  CC . 

.6434 

2.0 

2.7 

17 

170  .... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC 

2.7116 

9.1 

13.3 

32 

171  .... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/O 
CC. 

1.1628 

4.4 

6.2 

27 

172  .... 

06 

MED 

DIGESTIVE  MALIGNANCY  W  CC . 

1.2898 

6.1 

8.8 

29 

173  .... 

06 

MED 

DIGESTIVE  MALIGNANCY  W/O  CC  . . 

.6569 

3.2 

4.6 

26 

174  .... 

06 

MED 

G.l.  HEMORRHAGE  W  CC  . 

.9880 

4.7 

6.0 

28 

175  .... 

06 

MED 

G.l.  HEMORRHAGE  W/O  CC  . 

.5457 

3.1 

3.8 

19 

176  .... 

06 

MED 

COMPLICATED  PEPTIC  ULCER . 

1.0563 

5.0 

6.5 

28 

177  .... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W  CC  . 

.8270 

4.4 

5.4 

27 

178  .... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC . 

.5990 

3.2 

3.9 

21 

179  .... 

06 

MED 

INFLAMMATORY  BOWEL  DISEASE  . 

1.0993 

6.0 

7.8 

29 

180  .... 

06 

MED 

G.l.  OBSTRUCTION  W  CC  . 

.9240 

5.0 

6.5 

28 

181  .... 

06 

MED 

G.l.  OBSTRUCTION  W/O  CC  . 

.5231 

3.4 

4.2 

23 

182  .... 

06 

MED 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DIS¬ 
ORDERS  AGE  >17  WCC. 

.7794 

4.1 

5.4 

27 

183  .... 

06 

MED 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DIS¬ 
ORDERS  AGE  >1 7  W/O  CC. 

.5480 

3.0 

3.7 

22 

184  .... 

06 

MED 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DIS¬ 
ORDERS  AGE  0-17. 

.3910 

2.5 

3.1 

18 

185  .... 

03 

MED 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES¬ 
TORATIONS.  AGE  >17. 

.8892 

4.1 

5.8 

27 

186  .... 

03 

MED 

‘DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES¬ 
TORATIONS,  AGE  0-17. 

.3088 

2.9 

2.9 

23 

187  .... 

03 

MED 

DENTAL  EXTRACTIONS  &  RESTORATIONS  . 

.6473 

2.8 

3.8 

26 

188  .... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W 
CC. 

1.0458 

4.7 

6.6 

28 

189  .... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/ 
OCC. 

.5438 

2.8 

3.8 

26 

190  .... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 . 

1.2379 

4.6 

6.5 

28 

191  .... 

07 

SURG 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC  . 

4.4495 

12.9 

17.5 

36 

192  .... 

07 

SURG 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC  ... 

1.7103 

6.4 

8.3 

29 

193  .... 

07 

SURG 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 
OR  W/O  C.D.E.  W  CC. 

3.2131 

12.3 

14.9 

35 

194  .... 

07 

SURG 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 
OR  W/O  C.D.E.  W/O  CC. 

1.6937 

6.9 

8.6 

30 

195  .... 

07 

SURG 

CHOLECYSTECTOMY  W  C.D.E.  W  CC  . 

2.6147 

9.4 

11.2 

32 

196  .... 

07 

SURG 

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC . 

1.5695 

6.2 

7.2 

29 

197  .... 

07 

SURG 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O 
C.D.E.  W  CC. 

2.2034 

7.9 

9.7 

31 

198  .... 

07 

SURG 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O 
C.D.E.  W/O  CC. 

1.1355 

4.6 

5.4 

24 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Rel^e 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

199  .... 

07 

SURG 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MA¬ 
LIGNANCY. 

2.3309 

9.2 

12.4 

32 

200  .... 

07 

SURG 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON¬ 
MALIGNANCY. 

3.0158 

7.9 

12.7 

31 

201  .... 

07 

SURG 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCE¬ 
DURES. 

3.2951 

11.7 

16.1 

35 

202  .... 

07 

MED 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS . 

1.3177 

6.1 

8.3 

29 

203  .... 

07 

MED 

MALIGNANCY  OF  HEPATOBIUARY  SYSTEM  OR  PAN¬ 
CREAS. 

1.2187 

8.3 

29 

204  .... 

07 

MED 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY . 

1.2020 

7.2 

28 

205  .... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC 
HEPA  W  CC. 

1.2276 

5.8 

8.0 

29 

206  .... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MAUG,  CIRR,  ALC 
HEPA  W/O  CC. 

.6801 

3.6 

5.0 

27 

207  .... 

07 

MED 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC . 

1.0287 

4.7 

6.2 

28 

208  .... 

07 

MED 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC  . . 

.5943 

2.8 

3.6 

23 

209  .... 

08 

SURG 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES 
OF  LOWER  EXTREMITY. 

2.2707 

6.8 

7.6 

27 

210  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  >17  W  CC. 

1.8616 

8.2 

9.8 

31 

211  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  >17  W/O  CC. 

1.2893 

6.3 

7.2 

28 

212  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  0-17. 

1.1296 

4.3 

5.2 

27 

213  .... 

08 

SURG 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  & 
CONN  TISSUE  DISORDERS. 

1.7196 

7.6 

10.6 

31 

214  .... 

08 

SURG 

BACK  &  NECK  PROCEDURES  W  CC . . . . 

1.9184 

5.7 

7.4 

29 

215  .... 

08 

SURG 

BACK  &  NECK  PROCEDURES  W/O  CC  . 

1.0924 

3.5 

4.2 

22 

216  .... 

08 

SURG 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CON¬ 
NECTIVE  TISSUE. 

2.1075 

8.6 

12.2 

32 

217  .... 

08 

SURG 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND,  FOR 
MUSCSKELET  &  CONN  TISS  DIS. 

2.8975 

11.1 

17.1 

34 

218  .... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT. 
FEMUR  AGE  >17  W  CC. 

1.4231 

5.3 

6.9 

28 

219  .... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT, 
FEMUR  AGE  >17  W/O  CC. 

.9179 

3.4 

4.1 

22 

220  .... 

08 

SURG 

•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP, 
FOOT.  FEMUR  AGE  0-1/. 

.5611 

5.3 

5.3 

28 

221  .... 

08 

SURG 

KNEE  PROCEDURES  W  CC . . . 

1.8463 

6.3 

8.8 

29 

08 

SURG 

KNEE  PROCEDURES  W/O  CC . . . 

.9747 

3.3 

4.2 

26 

223  .... 

08 

SURG 

MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER 
EXTREMITY  PROC  W  CC. 

.8364 

2.3 

3.0 

17 

224  .... 

08 

SURG 

SHOULDER,  ELBOW  OR  FOREARM  PROC.  EXC 
MAJOR  JOINT  PROC.  W/O  CC. 

.6983 

2.0 

2.4 

11 

225  .... 

08 

SURG 

FOOT  PROCEDURES  . 

.9504 

3.3 

5.1 

26 

226  .... 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W  CC . 

1.3656 

4.7 

7.3 

28 

227  .... 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W/O  CC . 

.7273 

2.4 

3.2 

20 

228  .... 

08 

SURG 

MAJOR  THUMB  OR  JOINT  PROC.  OR  OTH  HAND  OR 
WRIST  PROC  W  CC. 

.9315 

2.4 

3.8 

25 

229  .... 

08 

SURG 

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC. 
W/O  CC. 

.5965 

1.8 

2.4 

14 

230  .... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF 
HIP  &  FEMUR. 

1.0399 

3.5 

5.6 

27 

231  .... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES 
EXCEPT  HIP  &  FEMUR. 

1.2131 

3.5 

5.5 

26 

232  .... 

08 

SURG 

ARTHROSCOPY  . 

1.0578 

2.6 

4.5 

26 

233  .... 

08 

SURG 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROC  W  CC. 

1.9275 

6.8 

9.8 

30 

234  .... 

08 

SURG 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROC  W/O  CC. 

1.0039 

3.3 

4.5 

26 

235  .... 

08 

MED 

FRACTURES  OF  FEMUR  . 

.8501 

5.2 

7.8 

28 

236  .... 

08 

MED 

FRACTURES  OF  HIP  &  PELVIS  . 

.7818 

5.2 

7.1 

28 

237  .... 

08 

MED 

SPRAINS.  STRAINS.  &  DISLOCATIONS  OF  HIP.  PELVIS 
&  THIGH. 

.5711 

3.7 

4.9 

27 

238  .... 

08 

MED 

OSTEOMYELITIS  . 

1.4356 

8.4 

11.5 

31 

239  .... 

08 

MED 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  & 
CONN  TISS  MALIGNANCY. 

1.0219 

6.3 

8.4 

29 

240  .... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W  CC . 

1.1900 

5.9 

8.1 

29 

241  .... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W/O  CC . 

.5986 

3.8 

27 

242  .... 

08 

MED 

SEPTIC  ARTHRITIS . 

1.1295 

6.7 

30 

45898  ,  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

243  .... 

08 

MED 

MEDICAL  BACK  PROBLEMS . 

.7248 

6.1 

28 

244  .... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  . 

.7446 

28 

245  .... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/0 
CC 

NON-SPECIFIC  ARTHROPATHIES  . . 

.5050 

26 

246  .... 

08 

MED 

.5646 

27 

247  .... 

08 

MED 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYS¬ 
TEM  &  CONN  TISSUE. 

.5534 

3.1 

26 

248  .... 

08 

MED 

TENDONITIS,  MYOSITIS  &  BURSITIS  . 

.7275 

4.1 

27 

249  .... 

08 

MED 

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CON¬ 
NECTIVE  TISSUE. 

.6558 

3.1 

H 

26 

250  .... 

08 

MED 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT 
AGE  >17  WCC. 

.7193 

5.7 

27 

251  .... 

08 

MED 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT 
AGE  >17  W/0  CC. 

.4423 

3.2 

21 

252  .... 

08 

MED 

•FX.  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT 
AGE  0-17. 

.2438 

1.8 

1.8 

15 

253  .... 

08 

MED 

FX.  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX 
FOOT  AGE  >17  W  CC. 

.7637 

4.7 

6.6 

28 

254  .... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  UPARM.  LOWLEG  EX 
FOOT  AGE  >17  W/0  CC. 

.4365 

3.0 

4.1 

26 

255  .... 

08 

MED 

•FX,  SPRN.  STRN  &  DISL  OF  UPARM,  LOWLEG  EX 
FOOTAGE  0-17. 

.2838 

2.9 

2.9 

26 

256  .... 

08 

MED 

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE 
TISSUE  DIAGNOSES. 

.6419 

3.2 

4.4 

26 

257  .... 

09 

surg 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  . 

.8997 

3.1 

3.9 

20 

258  .... 

09 

SURG 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC  . 

.6965 

2.4 

2.8 

11 

259  .... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  .... 

.8765 

2.6 

4.1 

26 

260  .... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 

.5749 

1.7 

8 

261  .... 

09 

SURG 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BI¬ 
OPSY  LOCAL  EXCISION. 

.8080 

1.9 

13 

262  .... 

09 

SURG 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIG¬ 
NANCY. 

.7115 

2.6 

4.0 

26 

263  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR 
CELLULITIS  W  CC. 

2.2344 

11.2 

15.8 

34 

264  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR 
CELLULITIS  W/0  CC. 

1.1633 

6.7 

^■9 

30 

265  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER 
OR  CELLULITIS  W  CC. 

1.4131 

4.9 

28 

266  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER 
OR  CELLULITIS  W/0  CC. 

.7451 

2.8 

26 

267  .... 

09 

SURG 

PERIANAL  &  PILONIDAL  PROCEDURES  . 

.8022 

2.8 

26 

268  .... 

09 

SURG 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC 
PROCEDURES. 

.9068 

2.7 

26 

269  .... 

09 

SURG 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC  .... 

1.6495 

6.7 

30 

270  .... 

09 

SURG 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W/0  CC 

.6796 

2.4 

3.6 

25 

271  .... 

09 

MED 

SKIN  ULCERS . 

1.1157 

7.2 

9.5 

30 

272  .... 

09 

MED 

MAJOR  SKIN  DISORDERS  W  CC  . 

1.0208 

6.1 

8.1 

29 

273  .... 

09 

MED 

MAJOR  SKIN  DISORDERS  W/O  CC . 

.6403 

6.1 

27 

274  .... 

09 

MED 

MALIGNANT  BREAST  DISORDERS  W  CC . 

1.0741 

8.1 

28 

275  .... 

09 

MED 

MALIGNANT  BREAST  DISORDERS  W/O  CC  . 

.4845 

3.5 

25 

276  .... 

09 

MED  • 

NON-MALIGNANT  BREAST  DISORDERS . 

.6418 

5.4 

27 

277  .... 

09 

MED 

CELLULITIS  AGE  >17  W  CC  . . . 

.8703 

7.3 

29 

278  .... 

09 

MED 

CELLULITIS  AGE  >17  W/O  CC  . 

.5822 

5.5 

27 

279  .... 

09 

MED 

CELLULITIS  AGE  0-17 . 

.7070 

5.9 

27 

280  .... 

09 

MED 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
>17  WCC. 

.6847 

4.0 

5.6 

27 

281  .... 

09 

MED 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
>17  W/OCC. 

.4523 

2.8 

3.9 

26 

282  .... 

09 

MED 

•TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
0-17. 

.2467 

2.2 

2.2 

19 

283  .... 

09 

MED 

MINOR  SKIN  DISORDERS  W  CC  . 

.7171 

4.4 

6.0 

27 

284  .... 

09 

MED 

MINOR  SKIN  DISORDERS  W/O  CC  . 

.4307 

3.1 

4.1 

26 

285  .... 

10 

SURG 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRIT, 
&  METABOL  DISORDERS. 

2.3880 

11.0 

15.4 

34 

286  .... 

SURG 

ADRENAL  &  PITUITARY  PROCEDURES  . 

2.3163 

6.9 

30 

287  .... 

10 

SURG 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC, 
NUTRIT  &  METAB  DISORDERS. 

2.1126 

10.7 

15.5 

34 

288  .... 

SURG 

O.R.  PROCEDURES  FOR  OBESITY . 

2.0397 

8.0 

29 

289  .... 

10 

SURG 

PARATHYROID  PROCEDURES  . 

1.0385 

26 

290  .... 

SURG 

THYROID  PROCEDURES  . 

.8537 

1  3.0 

16 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Otrilier 

threshold 

291  .... 

10 

SURG 

THYROGLOSSAL  PROCEDURES  . 

.4657 

1.4 

1.6 

6 

292  .... 

10 

SURG 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W 

cc 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W/ 
OCC. 

2.6301 

9.2 

13.5 

32 

293  .... 

10 

SURG 

1.1866 

4.6 

6.4 

28 

294  .... 

10 

MED 

DIABETES  AGE  >35  . . . 

.7579 

4.7 

6.2 

28 

295  .... 

10 

MED 

DIABETES  AGE  0-35  . . 

.7634 

3.7 

5.1 

27 

296  .... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
>17  W  CC. 

.9166 

5.1 

7.0 

28 

297  .... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
>17W/OCC.  - 

.5353 

3.5 

4.6 

27 

298  .... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
0-17. 

.4756 

2.8 

3.8 

26 

299  .... 

10 

MED 

INBORN  ERRORS  OF  METABOLISM . 

.9790 

4.2 

6.2 

27 

300  .... 

10 

MED 

ENDOCRINE  DISORDERS  W  CC . 

1.0919 

5.8 

7.9 

29 

301  .... 

10 

MED 

ENDOCRINE  DISORDERS  W/0  CC  . 

.6181 

3.6 

4.8 

27 

302  .... 

11 

SURG 

KIDNEY  TRANSPLANT . . 

4.1370 

11.9 

35 

303  .... 

11 

SURG 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROCEDURES 
FOR  NEOPLASM. 

2.6171 

9.1 

32 

304  .... 

11 

SURG 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR 
NON-NEOPL  W  CC. 

2.3715 

8.1 

31 

305  .... 

11 

SURG 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR 
NON-NEOPL  W/0  CC. 

1.1600 

4.2 

27 

306  .... 

11 

SURG 

PROSTATECTOMY  W  CC . . . 

1.2441 

4.9 

7.1 

28 

307  .... 

11 

SURG 

PROSTATECTOMY  W/0  CC . 

.6639 

2.7 

17 

308  .... 

11 

SURG 

MINOR  BLADDER  PROCEDURES  W  CC  . 

1.4848 

5.0 

28 

309  .... 

11 

SURG 

MINOR  BLADDER  PROCEDURES  W/0  CC . 

.8061 

2.5 

3.2 

21 

310  .... 

11 

SURG 

TRANSURETHRAL  PROCEDURES  W  CC . 

.9694 

3.3 

4.9 

26 

311  .... 

11 

SURG 

TRANSURETHRAL  PROCEDURES  W/O  CC  . 

.5486 

1.9 

2.4 

12 

312  .... 

11 

SURG 

URETHRAL  PROCEDURES,  AGE  >17  W  CC  . 

.8891 

3.3 

5.1 

26 

313  .... 

11 

SURG 

URETHRAL  PROCEDURES.  AGE  >17  W/O  CC  . 

.5008 

1.9 

15 

314  .... 

11 

SURG 

•URETHRAL  PROCEDURES.  AGE  0-17 . 

.4756 

2.3 

25 

315  .... 

11 

SURG 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCE¬ 
DURES. 

2.0612 

5.7 

10.3 

29 

316  .... 

11 

MED 

RENAL  FAILURE . 

1.2996 

5.7 

8.1 

29 

317  .... 

11 

MED 

ADMIT  FOR  RENAL  DIALYSIS  . 

.6556 

2.7 

4.1 

26 

318  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC . 

1.1007 

5.2 

7.6 

28 

319  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC  . 

.5432 

2.2 

3.4 

25 

320  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W 
CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O 
CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 . 

.9320 

5.6 

7.1 

29 

321  .... 

11 

MED 

.6104 

4.2 

5.1 

25 

322  .... 

11 

MED 

.6651 

3.9 

5.4 

27 

323  .... 

11 

MED 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY . 

.7281 

2.8 

•  3.8 

26 

324  .... 

11 

MED 

URINARY  STONES  W/O  CC  . 

.3992 

1.8 

11 

325  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 
>17  WCC. 

.6436 

3.7 

27 

326  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 
>17  W/O  CC. 

.4233 

2.6 

21 

327  .... 

11 

MED 

•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 
0-17. 

.2302 

3.1 

3.1 

26 

328  .... 

11 

MED 

URETHRAL  STRICTURE  AGE  >17  W  CC . 

.6672 

3.2 

4.4 

26 

329  .... 

11 

MED 

URETHRAL  STRICTURE  AGE  >17  W/O  CC  . 

.4233 

1.9 

2.3 

13 

330  .... 

11 

MED 

•URETHRAL  STRICTURE  AGE  0-17 . 

.3063 

1.6 

1.6 

9 

331  .... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 
>17  WCC. 

1.0122 

4.9 

6.8 

28 

332  .... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 
>17W/OCC. 

.6176 

3.1 

4.2 

26 

333  .... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 
0-17. 

.8701 

4.2 

6.0 

27 

334  .... 

12 

SURG 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC . 

1.6948 

6.1 

6.9 

25 

335  .... 

12 

SURG 

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC  . 

1.3044 

4.8 

20 

336  .... 

12 

SURG 

TRANSURETHRAL  PROSTATECTOMY  W  CC  . 

.8802 

3.6 

25 

337  .... 

12 

SURG 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  . 

.6128 

2.6 

3.0 

12 

338  .... 

12 

SURG 

TESTES  PROCEDURES.  FOR  MALIGNANCY . 

1.0260 

3.7 

27 

339  .... 

12 

SURG 

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  >17  .. 

.9330 

3.1 

26 

340  .... 

12 

SURG 

•TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

.2723 

2.4 

13 

341  .... 

12 

SURG 

PENIS  PROCEDURES . 

1.0699 

2.6 

25 

342  .... 

12 

SURG 

CIRCUMCISION  AGE  >17  . . . 

.7360 

2.8 

4J2 

26 

343  .... 

12 

SURG 

•CIRCUMCISION  AGE  0-17 . 

.1479 

1.7 

1.7 

6 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

344  .... 

12 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCE¬ 
DURES  FOR  MALIGNANCY. 

1.0209 

2.4 

3.5 

25 

345  .... 

12 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC 
EXCEPT  FOR  MALIGNANCY. 

.8435 

3.0 

4.6 

26 

346  .... 

12 

MED 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC  . 

.9626 

5.1 

7.5 

28 

347  .... 

12 

MED 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM,  W/O 
CC 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  . 

.4853 

2.5 

3.6 

25 

348  .... 

12 

MED 

.7106 

3.8 

5.3 

27 

349  .... 

12 

MED 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC  . 

.4241 

2.3 

3.1 

22 

350  .... 

12 

MED 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYS¬ 
TEM. 

.6810 

4.3 

5.3 

27 

351  .... 

12 

MED 

•STERILIZATION.  MALE  . 

.2271 

1.3 

1.3 

5 

352  .... 

12 

MED 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  .. 

.5932 

3.1 

4.2 

26 

353  .... 

13 

SURG 

PELVIC  EVISCERATION.  RADICAL  HYSTERECTOMY  & 
RADICAL  VULVECTOMY. 

1.9483 

7.5 

9.4 

30 

354  .... 

13 

SURG 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ 
ADNEXAL  MALIG  W  CC. 

1.4609 

5.6 

6.8 

29 

355  .... 

13 

SURG 

UTERINE.  ADNEXA  PROC  FOR  NON-OVARIAN/ 
ADNEXAL  MALIG  W/O  CC. 

.8881 

3.8 

4.1 

12 

356  .... 

13 

SURG 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE 
PROCEDURES. 

.7323 

2.9 

3.3 

13 

357  .... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR 
ADNEXAL  MALIGNANCY. 

2.3679 

8.5 

10.6 

31 

358  .... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W 
CC. 

1.1458 

4.3 

5.1 

20 

359  .... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/ 
OCC. 

.8072 

3.2 

3.5 

10 

360  .... 

13 

SURG 

VAGINA.  CERVIX  &  VULVA  PROCEDURES . 

.8739 

3.3 

4.2 

23 

361  .... 

13 

SURG 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  . 

1.1984 

3.2 

5.0 

26 

362  .... 

13 

SURG 

•ENDOSCOPIC  TUBAL  INTERRUPTION . 

.2902 

1.4 

1.4 

5 

363  .... 

13 

SURG 

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIG¬ 
NANCY. 

.6881 

2.7 

3.7 

22 

364  .... 

13 

SURG 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY . 

.6667 

2.6 

3.8 

26 

365  .... 

13 

SURG 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PRO¬ 
CEDURES. 

1.7739 

6.0 

8.7 

29 

366  .... 

13 

MED 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W 
CC 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W/O 
CC 

INFECTIONS.  FEMALE  REPRODUCTIVE  SYSTEM  . 

1.1405 

5.5 

8.2 

29 

367  .... 

13 

MED 

.5179 

2.5 

3.7 

25 

368  .... 

13 

MED 

.9841 

5.5 

7.1 

29 

369  .... 

13 

MED 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYS¬ 
TEM  DISORDERS. 

.5130 

2.7 

3.9 

26 

370  .... 

14 

SURG 

CESAREAN  SECTION  W  CC  . 

.9573 

4.5 

5.7 

26 

371  .... 

14 

SURG 

CESAREAN  SECTION  W/O  CC  . 

.6531 

3.4 

3.8 

11 

372  .... 

14 

MED 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  .... 

.5558 

2.6 

3.5 

20 

373  .... 

14 

MED 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 

.3446 

1.8 

2.1 

8 

374  .... 

14 

SURG 

VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C  . 

.6721 

2.3 

2.8 

13 

375  .... 

14 

SURG 

•VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/ 
OR  D&C. 

.6587 

4.4 

4.4 

27 

376  .... 

14 

MED 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O 
‘O.R.  PROCEDURE. 

.4418 

2.5 

3.7 

26 

377  .... 

14 

SURG 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R. 
PROCEDURE. 

.8181 

2.8 

4.3 

26 

378  .... 

14 

MED 

ECTOPIC  PREGNANCY  . 

.7409 

2.4 

2.8 

14 

379  .... 

14 

MED 

THREATENED  ABORTION . 

.3962 

2.2 

3.4 

25 

380  .... 

14 

MED 

ABORTION  W/O  D&C  . 

.3742 

1.6 

2.0 

9 

381  .... 

14 

SURG 

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR 
HYSTEROTOMY. 

.4673 

1.5 

2.1 

11 

382  .... 

14 

MED 

FALSE  LABOR  . 

.1922 

1.2 

1.9 

7 

383  .... 

14 

MED 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COM¬ 
PLICATIONS. 

.4587 

3.1 

4.4 

26 

384  .... 

14 

MED 

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL 
COMPLICATIONS. 

.2818 

1.6 

2.1 

10 

385  .... 

15 

•NEONATES.  DIED  OR  TRANSFERRED  TO  ANOTHER 
ACUTE  CARE  FACILITY. 

1.3219 

1.8 

1.8 

25 

386  .... 

15 

•EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS 
SYNDROME.  NEONATE. 

4.3591 

17.9 

17.9 

41 

387  .... 

15 

•PREMATURITY  W  MAJOR  PROBLEMS  . 

2.9772 

13.3 

13.3 

36 

388  .... 

15 

•PREMATURITY  W/O  MAJOR  PROBLEMS . 

1.7964 

8.6 

8.6 

32 

389  .... 

15 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS . 

2.3785 

7.8 

10.3 

31 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

390  .... 

15 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS  . 

.6218 

2.7 

4.4 

26 

391  .... 

15 

•NORMAL  NEWBORN  . . . 

.1465 

3.1 

3.1 

11 

392  .... 

16 

SURG 

SPLENECTOMY  AGE  >17 . 

3.1908 

9.3 

12.0 

32 

393  .... 

16 

SURG 

•SPLENECTOMY  AGE  0-17  . 

1.2949 

9.1 

9.1 

32 

394  .... 

16 

SURG 

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND 
BLOOD  FORMING  ORGANS. 

1.6252 

4.9 

8.5 

28 

395  .... 

16 

MED 

RED  BLOOD  CELL  DISORDERS  AGE  >17 . 

.8359 

4.1 

5.8 

27 

396  .... 

16 

MED 

RED  BLOOD  CELL  DISORDERS  AGE  0-17  . 

.5980 

2.8 

42 

26 

397  .... 

16 

MED 

COAGULATION  DISORDERS  . . . 

1.2825 

4.8 

6.6 

28 

398  .... 

16 

MED 

RETICULOENDOTHEUAL  &  IMMUNITY  DISORDERS  W 

cc. 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/ 
OCC. 

1.2360 

5.6 

72 

29 

399  .... 

16 

MED 

.6934 

3.8 

4.7 

27 

400  .... 

17 

SURG 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 

2.6034 

7.2 

112 

30 

401  .... 

17 

SURG 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R. 
PROC  W  CC. 

2.4533 

9.0 

13.1 

32 

402  .... 

17 

SURG 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R. 
PROC  W/0  CC. 

.9428 

3.1 

4.6 

26 

403  .... 

17 

MED 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  . 

1.6823 

6.9 

10.0 

30 

404  .... 

17 

MED 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/0  CC  . 

.8140 

3.8 

5.4 

27 

405  .... 

17 

•ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE 
AGE  0-17. 

1.8358 

4.9 

4.9 

28 

406  .... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
MAJ  O.R.  PROC  W  CC. 

2.6558 

8.6 

12.0 

32 

407  .... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
MAJ  O.R.  PROC  W/0  CC. 

1.1626 

4.0 

5.1 

27 

408  .... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
OTHER  O.R.  PROC. 

1.6840 

5.2 

8.8 

28 

409  .... 

17 

MED 

RADIOTHERAPY . 

.9475 

4.9 

7.0 

28 

410  .... 

17 

MED 

CHEMOTHERAPY  W/0  ACUTE  LEUKEMIA  AS  SECOND¬ 
ARY  DIAGNOSIS. 

.7172 

2.6 

3.3 

20 

411  .... 

17 

MED 

HISTORY  OF  MALIGNANCY  W/0  ENDOSCOPY  . 

.5015 

2.5 

3.4 

25 

412  .... 

17 

MED 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  . 

.4530 

2.1 

2.9 

24 

413  .... 

17 

MED 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 
DIAG  W  CC. 

1.3422 

6.4 

92 

29 

414  .... 

17 

MED 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 
DIAG  W/0  CC. 

.7285 

3.9 

5.9 

27 

415  .... 

18 

SURG 

O.R.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DIS¬ 
EASES. 

3.4769 

12.4 

17.3 

35 

416  .... 

18 

MED 

SEPTICEMIA  AGE  >17  . . . 

1.4770 

6.5 

8.9 

30 

417  .... 

18 

MED 

SEPTICEMIA  AGE  0-17  . 

.8764 

4.8 

6.1 

28 

418  .... 

18 

MED 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  .... 

.9777 

5.7 

7.3 

29 

419  .... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC . 

.9223 

4.8 

62 

28 

420  .... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/0  CC . 

.6258 

3.8 

4.6 

25 

421  .... 

18 

MED 

VIRAL  ILLNESS  AGE  >17 . . . 

.6982 

3.8 

4.9 

27 

422  .... 

18 

MED 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE 
0-17. 

.5446 

3.3 

4.3 

26 

423  .... 

18 

MED 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAG¬ 
NOSES. 

1.5828 

6.8 

9.4 

30 

424  .... 

19 

SURG 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MEN¬ 
TAL  ILLNESS. 

2.4543 

12.1 

20.0 

35 

425  .... 

19 

MED 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF 
PSYCHOSOCIAL  DYSFUNCTION. 

.7129 

3.9 

5.5 

27 

426  .... 

19 

MED 

DEPRESSIVE  NEUROSES . . . 

.5949 

4.5 

6.3 

27 

427  .... 

19 

MED 

NEUROSES  EXCEPT  DEPRESSIVE  . 

.5794 

4.1 

5.9 

27 

428  .... 

19 

MED 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  . 

.6847 

5.2 

8.1 

28 

429  .... 

19 

MED 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  .. 

.9537 

6.6 

10.4 

30 

430  .... 

19 

MED 

PSYCHOSES  . 

.8670 

7.5 

10.7 

30 

431  .... 

19 

MED 

CHILDHOOD  MENTAL  DISORDERS  . 

.6362 

5.3 

7.6 

28 

432  .... 

19 

MED 

OTHER  MENTAL  DISORDER  DIAGNOSES . 

.7018 

4.2 

6.6 

27 

433  .... 

20 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

.3080 

2.6 

3.7 

26 

434  .... 

20 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH 
SYMPT  TREAT  W  CC. 

.7373 

4.7 

6.4 

28 

435  .... 

20 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH 
SYMPT  TREAT  W/0  CC. 

.4249 

•5.9 

5.1 

27 

436  .... 

20 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THER¬ 
APY. 

.8384 

12.6 

15.7 

36 

437  .... 

438  .... 

20 

ALC/DRUG  DEPENDENCE,.  COMBINED  REHAB  & 
DETOX  THERAPY. 

NO  LONGER  VALID . . 

.7972 

.0000 

9.9 

.0 

11.8 

.0 

33 

0 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

439  .... 

21 

SURG 

SKIN  GRAFTS  FOR  INJURIES  . 

1.6599 

9.3 

29 

440  .... 

21 

SURG 

WOUND  DEBRIDEMENTS  FOR  INJURIES . 

1.7792 

11.0 

30 

441  .... 

21 

SURG 

HAND  PROCEDURES  FOR  INJURIES . 

.8785 

4.3 

25 

442  .... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W  CC  . 

2.0836 

9.1 

29 

443  .... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/0  CC  . 

.8130 

3.4 

25 

444  .... 

21 

MED 

TRAUMATIC  INJURY  AGE  >17  W  CC  . 

.7290 

5.8 

27 

445  .... 

21 

MED 

TRAUMATIC  INJURY  AGE  >17  W/0  CC  . . . 

.4664 

2.9 

26 

446  .... 

21 

MED 

‘TRAUMATIC  INJURY  AGE  0-17  . 

.2846 

2.4 

22 

447  .... 

21 

MED 

ALLERGIC  REACTIONS  AGE  >17  . 

.4976 

2.3 

3.1 

20 

448  .... 

21 

MED 

ALLERGIC  REACTIONS  AGE  0-17  . 

.0896 

1.0 

1.0 

1 

449  .... 

21 

MED 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W 

.7886 

3.3 

4.8 

26 

450  .... 

21 

MED 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/ 

.4329 

1.9 

2.6 

15 

OCC. 

451  .... 

21 

MED 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  . 

2527 

2.1 

2.1 

17 

452  .... 

21 

MED 

COMPLICATIONS  OF  TREATMENT  W  CC . 

.9127 

3.9 

5.6 

27 

453  .... 

21 

MED 

COMPLICATIONS  OF  TREATMENT  W/0  CC  . 

.4752 

2.6 

3.5 

24 

454  .... 

21 

MED 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W 

.8906 

3.8 

6.1 

27 

455  .... 

21 

MED 

wU. 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG 

.4689 

2.3 

3.5 

25 

W/OCC. 

456  .... 

22 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 

1.9410 

4.2 

8.2 

27 

FACILITY. 

457  .... 

22 

MED 

EXTENSIVE  BURNS  W/0  O.R.  PROCEDURE  . 

1.5849 

2.5 

5.1 

26 

458  .... 

22 

SURG 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT  . 

3.4645 

12.8 

18.4 

36 

459  .... 

22 

SURG 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT 

1.9398 

8.2 

13.2 

31 

OR  OTHER  O.R.  PROC. 

460  .... 

22 

MED 

NON-EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE . 

.9369 

5.1 

7.3 

28 

461  .... 

23 

SURG 

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W 

1.0104 

2.6 

5.4 

26 

HEALTH  SERVICES. 

462  .... 

23 

MED 

REHABILITATION  . 

1.4731 

11.8 

14.7 

35 

463  .... 

23 

MED 

SIGNS  &  SYMPTOMS  W  CC  . 

.7416 

4.2 

5.9 

27 

464  .... 

23 

MED 

SIGNS  &  SYMPTOMS  W/O  CC . 

.4972 

3.0 

4.0 

26 

465  .... 

23 

MED 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SEC- 

.4362 

1.9 

2.9 

20 

ONDARY  DIAGNOSIS. 

466  .... 

23 

MED 

AFTERCARE  W/O  HISTORY  OF  MAUGNANCY  AS  SEC- 

.5601 

2.5 

4.6 

26 

ONDARY  DIAGNOSIS. 

467  .... 

23 

MED 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS . 

.4291 

2.6 

5.0 

26 

468  .... 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 

3.5391 

11.4 

16.5 

34 

CIPAL  DIAGNOSIS. 

469  .... 

••PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  Dl- 

.0000 

.0 

.0 

0 

mu 

AGNOSIS. 

470  .... 

••UNGROUPABLE . 

.0000 

.0 

.0 

0 

471  .... 

mi 

SURG 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF 

3.6458 

8.0 

9.6 

31 

LOWER  EXTREMITY. 

472  .... 

22 

SURG 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE . 

10.6993 

14.3 

31.4 

37 

473  .... 

17 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE 

3.4797 

8.9 

15.3 

32 

>17. 

474  .... 

NO  LONGER  VALID . 

.0000 

.0 

.0 

0 

475  .... 

04 

MED 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILA- 

3.7015 

9.1 

13.1 

32 

TOR  SUPPORT. 

476  .... 

SURG 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 

2.2703 

11.5 

15.1 

35 

CIPAL  DIAGNOSIS. 

477  .... 

SURG 

NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO 

1.5682 

5.8 

9.4 

29 

PRINCIPAL  DIAGNOSIS. 

478  .... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W  CC  . 

2.2709 

6.0 

9.0 

29 

479  .... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W/O  CC .  . 

1.3864 

3.7 

5.0 

27 

480  .... 

SURG 

LIVER  TRANSPLANT . 

16.3066 

24.4 

33.8 

47 

481  .... 

SURG 

BONE  MARROW  TRANSPLANT  . 

1 1 .6796 

27.2 

31.2 

50 

482  .... 

SURG 

TRACHEOSTOMY  FOR  FACE, MOUTH  &  NECK  DIAG- 

3.6620 

12.4 

16.3 

35 

NOSES. 

483  .... 

SURG 

TRACHEOSTOMY  EXCEPT  FOR  FACE.MOUTH  &  NECK 

16.1090 

38.2 

49.7 

61 

DIAGNOSES. 

484  .... 

24 

SURG 

■  CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  .. 

5.4488 

10.9 

17.1 

34 

485  .... 

24 

SURG 

LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR 

3.2610 

10.5 

13.4 

33 

MULTIPLE  SIGNIFICANT  TR. 

486  .... 

24 

SURG 

OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFI- 

4.8763 

9.6 

15.1 

33 

CANT  TRAUMA. 

487  .... 

24 

MED 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  . 

1.9932 

6.8 

10.1 

30 

488  .... 

25 

SURG 

HIV  W  EXTENSIVE  O.R.  PROCEDURE  . 

4.2177 

13.9 

19.0 

37 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

489  .... 

25 

MED 

HIV  W  MAJOR  RELATED  CONDITION . 

1.7856 

7.8 

11.7 

31 

490  .... 

25 

MED 

HIV  W  OR  W/0  OTHER  RELATED  CONDITION . 

1.0476 

4.7 

7.3 

28 

491  .... 

08 

SURG 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES 

1.6088 

4.0 

4.8 

22 

492  .... 

17 

MED 

OF  UPPER  EXTREMITY. 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECOND- 

4.1529 

11.8 

18.4 

35 

493  .... 

07 

SURG 

ARY  DIAGNOSIS. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W 

1.6501 

4.3 

6.2 

27 

494  .... 

07 

SURG 

cc 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W/0 

.8769 

1.8 

2.4 

15 

495  .... 

SURG 

CC 

IliNfiTRANSPI  ANT  . 

9.5678 

18.2 

23.2 

41 

*  Medicare  data  have  been  supplemented  by  data  from  19  states  for  low  volume  DRGS. 

**  DRGS  469  and  470  contain  cases  which  could  not  be  assigned  to  valid  DRGS. 

Note:  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Note:  Arithmetic  mean  is  used  only  to  determine  payment  for  outlier  cases.  ' 

Note:  Relative  weights  are  based  on  Medicare  patient  data  arxl  may  not  be  appropriate  for  other  patients. 


Table  6a.— New  Diagnosis  Codes 


Diagnosis  code 

Description 

CC 

MDC 

DRG 

005.81 

Food  poisoning  due  to  Vibrio  vulnificus . . . 

N 

6 

182,  183, 184 

005.89 

Other  bacterial  food  poisoning . 

N 

6 

182,  183,  184 

041.86 

Helicobacter  pylori  (H.  pylori)  infection . 

N 

18 

423 

079.81 

Hantavirus  infection  . 

N 

18 

421,422 

278.00 

Obesity,  unspecified . 

N 

296,  297,  298 

278.01 

Morbid  obesity  . . . . . 

N 

296,  297,  298 

415.11 

Iatrogenic  pulnxinary  embolism  arxf  infarction . 

Y 

78 

121,  124 

387,389’ 

415.19 

Other  pulmonary  embolism  and  infraction . 

Y 

78 

5 

121, 124 

15 

387,389’ 

435.3 

Vertebrobasilar  artery  syndrome  . 

N 

1 

15 

458.2 

latrngAnin  hypntAn.<$inn  . 

N 

5 

141,  142 

569.60 

Colostomy  a^  enterostomy  complication,  not  othenwise  specified . 

Y 

6 

188!  189,  190 

569.61 

Infection  of  colostomy  or  enterostomy . . 

Y 

6 

188,  189,  190 

569.69 

Other  colostomy  and  enterostomy  complication  . 

Y 

6 

188,  189,  190 

690.10 

Seborrheic  dermatitis,  unspecified . 

N 

9 

283,  284 

690.11 

Seborrhea  capitis . . . 

N 

9 

283,  284 

690.12 

Seborrheic  infantile  dermatitis  . 

N 

9 

283,  284 

690.18 

Other  seborrheic  dermatitis  . 

N 

9 

283,  284 

690.8 

Other  erythematosquamous  dermatosis . 

N 

9 

283,  284 

728.86 

Necrotizing  fasciitis  . . 

Y 

8 

248 

787.91 

Diarrhea  . 

N 

6 

182,  183,  184 

787.99 

Other  symptoms  involving  digestive  system  . 

N 

6 

182,  183,  184 

989.81 

Toxic  effect  of  asbestos . . . . . 

N 

21 

449,  450,  451 

989.82 

Toxic  effect  of  latex . 

N 

21 

449,  450,  451 

989.83 

Toxic  effect  of  silicone  . . 

N 

21 

449,  450,  451 

989.84 

Toxic  effect  of  tobacco . 

N 

21 

449,  450,  451 

989.89 

Toxic  effect  of  other  substance,  chiefly  nonmedicinal  as  to  dburce,  not 

N 

21 

449,  450,  451 

elsewhere  classified. 

997.00 

Nervous  system  complication,  unspecified . 

Y 

1 

34,35 

• 

15 

387,  389 ’ 

997.01 

Central  nervous  system  complication . 

Y 

1 

34,35 

15 

387,389’ 

997.02 

Iatrogenic  cerebrovascular  infarction  or  hemorrhage . 

Y 

1 

34,35 

15 

387,  389 ’ 

997.09 

Other  nen/ous  system  complications . 

Y 

1 

34,35 

15 

387,  389’ 

997.91 

Complications  affecting  other  specified  body  systems,  hypertension . 

N 

21 

997.99 

Complications  affecting  other  specified  body  systems,  not  elsewhere  classi- 

Y 

21 

.452,  453 

tied. 

V12.50 

Personal  history  of  unspecified  circulatory  disease  . 

N 

23 

467 

VI  2.51 

Personal  history  of  venous  thrombosis  and  embolism . 

N 

23 

467 

VI  2.52 

Personal  history  of  thrombophlebitis  . 

N 

23 

467 

VI  2.59 

Personal  history  of  other  diseases,  of  circulatory  system,  not  elsewhere 

N 

23 

467 

* 

classified. 

VI  5.84 

Personal  history  of  exposure  to  asbestos  . . 

N 

23 

467 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis  code 

Description 

CC 

MDC 

DRG 

VI  5.85 

Personal  history  of  exposure  to  potentially  hazardous  body  fluids . 

N 

23 

467 

V15.86 

Personal  history  of  exposure  to  lead . 

N 

23 

467 

V43.81 

Larynx  replacement  status . 

N 

23 

467 

V43.82 

Breast  replacement  status . 

N 

23 

467 

V43.89 

Other  organ  or  tissue  replacement  status,  not  elsewhere  classified  . 

N 

23 

467 

V45.83 

Breast  implant  removal  status  . 

N 

23 

467 

V56.1 

Fitting  and  adjustment  of  dialysis  (extracorporeal)  (peritoneal)  catheter . 

N 

11 

317 

V58.61 

Long-term  (current)  use  of  anticoagulants  . 

N 

23 

465,  466 

V58.69 

Long-term  (current)  use  of  other  ni^cations . 

N 

23 

465,  466 

V58.82 

Fitting  and  adjustment  of  non-vascular  catheter,  not  elsewhere  classified  ... 

N 

23 

465,  466 

V59.01 

Blood  donor,  whole  blood . 

N 

23 

467 

V59.02 

Blood  donor,  stem  cells  . . . 

N 

23 

467 

V59.09 

Other  blood  donor . 

N 

23 

467 

V59.6 

Liver  donor . 

N 

7 

205,  206 

^  Diagnosis  code  is  classified  as  a  “nriajor  problem”  in  these  DRGs. 


Table  6b.— New  Procedure  Codes 


Procedure  code 

Description 

OR 

MDC 

DRG 

05.25 

Periarterial  sympathectomy  . 

Y 

1 

7.8 

5 

120  - 

32.22 

Lung  volume  reduction  surgery  . 

Y 

4 

75 

33.50 

Lung  transplantation,  not  otherwise  specified  . 

Y 

Pre 

495 

33.51 

Unilateral  lung  transplantation . 

Y 

Pre 

495 

33.52 

Bilateral  lung  transplantation  . 

Y 

Pre 

495 

36.06 

Insertion  of  coronary  artery  stent(s)  . 

N 

37.65 

Implant  of  an  external,  pulsatile  heart  assist  system  . 

Y 

5 

110, 111 

37.66 

Implant  of  an  implantable,  pulsatile  heart  assist  system . 

Y 

5 

110, 111 

39.50 

Angioplasty  or  atherectomy  of  non-coronary  vessel  . 

Y 

1 

5 

5 

478,  479 

9 

269,  270 

10 

292,  293 

11 

315 

21 

442,  443 

24 

486 

48.36 

[Endoscopic]  polypectomy  of  rectum . 

N’ 

17 

412 

59.72 

Injection  of  implant  into  urethra  and/or  bladder  neck . 

Ni 

11 

308,  309 

13 

356 

60.21 

Transurethral  (ultrasound)  guided  laser  induced  prostatectomy  (TULIP)  . 

Y 

11 

306,  307 

12 

336,  337 

1 

476 

60.29 

Other  transurethral  prostatectomy . 

Y 

11 

306,  307 

12 

336,  337 

476 

92.3 

Stereotactic  radiosurgery . 

N’ 

1 

1.2.3 

10 

286 

17 

400,  406,  407 

99.00 

Perioperative  autologous  transfusion  of  whole  blood  or  blood  components  . 

N 

'*  Non-OR  procedure  that  affects  DRG  assignment. 


Table  6c.r-lNVALiD  Diagnosis  Codes 


Diagnosis  code 

Description 

CC 

MDC 

DRG 

005.8 

Other  bacterial  food  poisoning . 

N 

6 

182,  183,  184 

278.0 

Obesity . 

N 

10 

296,  297,  298 

415.1 

Pulmonary  embolism  and  infarction  . . . . . 

4 

78 

15 

387,  389 

569.6 

Colostomy  and  enterostomy  malfunction  . 

6 

188,  189,  190 

690 

Erythematosquamous  dermatosis  . 

9 

283,  284 

787.9 

O^er  symptoms  involving  digestive  system  . 

6 

182,  183,  184 

989.8 

Toxic  effect  of  other  substances,  chiefly  nonmedicinal  as  to  source . 

21 

449,  450,  451 

997.0 

Central  nervous  sy.stem  complications . 

1 

34,  35 

15 

387,  389 

997.9 

Complications  affecting  other  specified  body  systems,  not  elsewhere  classi- 

21 

452,  453 

tied. 

V12.5 

Personal  history  of  diseases  of  circulatory  systom  '. . 

23 

467 

V43.8 

Organ  or  tissue  replaced  by  other  means,  not  elsewhere  classified . 

23 

467 

V59.0 

Blood  donor . . . 

23 

467 
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Table  6d.— Invalid  Procedure  Codes 


Procedure  code 

Description 

OR 

MDC 

DRG 

33.5 

Lung  transplant . 

Y 

Pre 

495 

39.7 

Periarterial  sympathectomy  . . . 

Y 

5 

478,  479 

60.2 

Transurethral  prostatectomy . . . 

Y 

11 

306,307 

1 

12 

336.  337,  476 

Table  6e.— Revised  Diagnosis  Code  Titles 


Diagnosis  code 

Description 

CC 

MDC 

DRG 

441.00 

Dissection  of  aorta,  unspecified  site . . . . . 

Y 

5 

121, 130,  131 

441.01' 

Dissection  of  aorta,  thoracic . . . . . 

Y 

5 

121, 130, 131 

441.02 

niq<tectir^  Of  aorta,  ahrinminal  . . . 

Y 

5 

121,  130,  131 

121, 130,  131 

441.03 

Dissection  of  aorta,  thoracoabdominal . . . 

Y 

5 

560.81 

Intestinal  or  peritoneal  adhesions  with  obstruction  (postoperative) 
(postinfection). 

Y 

6 

180,  181 

568.0 

Peritoneal  adhesions  (postoperative)  (postinfection)  . 

N 

6 

188,  189,  190 

614.6 

Pelvic  peritoneal  adhe^ons,  female  (postoperative)  (postinfection) . . 

N 

13 

358,  359,  369 

650 

Normal  delivery . . . . . 

N 

14 

370,371,372, 

373,  374,  375 

780.6 

Fever . . . . . 

N 

18 

419,420,422 

997.4 

Digestive  system  complication . . . 

Y 

6 

188,  189,  190 

V52.4 

Fitting  and  adjustment  of  breast  prosthesis  and  implant  . 

N 

23 

467 

V53.5 

Fitting  arxf  adjustment  of  other  intestinal  appliarx^ . 

N 

6 

188,  189,  190 

V58.81 

Fitting  and  adjustment  of  vascular  catheter  . 

N 

23 

465,466 

V67.51 

Follow-up  examination  following  completed  treatment  with  high-risk  medi¬ 
cations,  not  elsewhere  classified. 

N 

23 

467 

Table  6f.— Revised  Procedure  Code  Titles 


Procedure  code 

Description 

OR 

MDC 

DRG 

99.02 

Transfusion  of  previously  collected  autologous  blood . 

N 
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TABLE  66— ADDITIONS  TO  THE  CC  EXCLUSIONS  LIST 


*0011 

*00843 

OHIO 

01191 

00849 

00849 

01111 

01192 

*0020 

*00844 

ail  12 

01193 

00849 

00849 

01113 

01194 

*0029 

*00845 

01114 

01195 

00849 

00849 

01115 

01196 

*0030 

*00846 

01116 

01200 

00849 

00849 

01120 

01201 

*0049 

*00847 

01121 

01202 

00849 

00949 

01122 

01203 

*0050 

*00849 

01123 

01204 

t)0849 

00849 

01124 

01205 

*0051 

*0085 

01125 

01206 

00849 

00849 

01126 

01210 

*0052 

*00861 

01130 

01211 

00849 

00849 

01131 

01212 

*0060 

*00862 

01132 

01213 

00849 

00849 

01133 

01214 

*0061 

*00863 

01134 

01215 

00849 

00849 

01135 

01216 

*0062 

*00864 

01136 

01300 

00849 

00849 

01140 

01301 

*0069 

*00865 

01141 

01302 

00849 

00849 

01142 

01303 

*0071 

*00866 

01143 

01304 

00849 

00849 

01144 

01305 

*0072 

*00867 

01145 

01306 

00849 

00849 

01146 

01310 

*0073 

*00869 

01150 

01311 

00849 

00849 

01151 

01312 

*0078 

*0088 

01152 

01313 

00849 

00849 

01153 

01314 

*0079 

*0090 

01154 

01315 

00849 

00849 

01155 

01316 

*00800 

*01480 

01156 

01320 

00849 

00849 

01160 

01321 

*00801 

*01481 

01161 

01322 

00849 

00849 

01162 

01323 

*00802 

*01482 

01163 

01-324 

00849 

00849 

01164 

01325 

*00803 

*01483 

01165 

01326 

00849 

00849 

01170 

01330 

*00804 

*01484 

01171 

01331 

00849 

00849 

01172 

01332 

*00809 

*01485 

01173 

01333 

00849 

00849 

01174 

01334 

*0081 

*01486 

01175 

01335 

00849 

00849 

01176 

01336 

*0082 

*04186 

01180 

01340 

00849 

01100 

01181 

01341 

*0083 

01101 

01182 

01342 

00849 

01102 

01183 

01343 

*00841 

01103 

01184 

01344 

00849 

01104 

01185 

01345 

*00842 

01105 

01186 

01346 

00849 

01106 

01190 

01350 

01351 

01622 

01732 

01882 

01352 

01623 

01733 

01883 

01353 

01624 

01734 

01884 

01354 

01625 

01735 

01885 

01355 

01626 

01736 

01886 

01356 

01630 

01740 

01890 

01360 

01631 

01741 

01891 

01361 

01632 

01742 

01892 

01362 

01633 

01743 

01893 

01363 

01634 

01744 

01894 

01364 

01635 

01745 

01895 

01365 

01636 

01746 

01896 

01366 

01640 

01750 

0310 

01380 

01641 

01751 

0360 

01381 

01642 

01752 

0361 

01382 

01643 

01753 

0362 

01383 

01644 

01754 

0363 

01384 

01645 

01755 

03640 

01385 

01646 

01756 

03641 

01386 

'  01650  . 

01760 

03642 

01390 

01651 

01761 

03643 

01391 

01652 

01762 

03681 

01392 

01653 

01763 

03682 

01393 

•01654 

01764 

03689 

01394 

01655 

01765 

0369 

01395 

01656 

01766 

0380 

01396 

01660 

01770 

0381 

01400 

01661 

01771 

0382 

01401 

01662 

01772 

0383 

01402 

01663 

01773 

03340 

01403 

01664 

01774 

03841 

01404 

01665 

01775 

03842 

01405 

01666 

01776 

03843 

01406 

01670 

01780 

03844 

01480 

01671 

01781 

03849 

01482 

01672 

01782 

0388 

01483 

01673 

01783 

0389 

01484 

01674 

01784 

3570 

01485 

01675 

01785 

6800 

01486 

01676 

01786 

6801 

01600 

01690 

01790 

6802 

01601 

01691 

01791 

6803 

01602 

01692 

01792 

6804 

01603 

01693 

.01793 

6805 

01604 

01694 

01794 

6806 

01605 

01695 

01795 

6807 

01606 

01696 

01796 

6808 

01610 

01720 

01800 

6809 

01611 

01721 

01801 

6820 

01612 

01722 

01802 

6821 

01613 

01^23  ‘ 

01803 

6822 

01614 

01724 

01804 

6323 

01615 

01725 

01805 

6825 

01616 

01726 

01806 

6326 

'01620 

01730 

01880 

6827 

01621 

01731 

01881 

68.29 
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TABLE  6G— ADDITIONS  TO  THE  CC  EXCLUSIONS  LIST 


6829 

0706 

00849 

*7283 

*99709 

99678 

9587 

99691 

*07981 

0709 

*5564 

72886 

99700 

99679 

9954 

99692 

0520 

0720 

00849 

*72881 

99701 

99680 

99600 

99693 

0521 

0721 

*5565 

7280 

99702 

99681* 

9960L 

99694 

0527 

0722 

00849 

72886 

99709 

99682 

99602 

99695 

0528 

0723 

*5566 

*72886 

*99791 

99683 

99603 

99696 

0529 

07271 

00849 

7280 

9580 

99684 

99604 

99699 

0530 

07272 

*5568 

72886 

9581 

99685 

99609 

99700 

05310 

07279 

00849 

*7750 

9582 

99686 

9961 

99701 

05311 

0728 

*5569 

00849 

9583 

99689 

9962 

99702 

05312 

*11285 

00849 

*7751 

9584 

99690 

99630 

99709 

05313 

00849 

*5570 

00849 

9585 

99691 

-99639 

9971 

05319 

*129 

00849 

*7752 

9587 

99692 

9964 

9972 

05379 

00849 

*5571 

00849 

9954 

99693 

99651 

9973 

0538 

*41511 

00849 

*7753 

99600 

99694 

99652 

9974 

05479 

41511 

*5579 

00849 

99601 

99695 

99653 

1973 

0548 

41519 

00849 

*7754 

99602 

99696. 

99654 

997  62 

0550 

*41519 

*5582 

00849 

99603 

99699 

99659 

99799 

0551 

41511 

00849 

*7755 

99604 

99700 

99660 

9980 

0552 

41519 

*5589 

00849 

99609 

99701 

99&61 

9981 

05571 

*45989 

00849 

*7756 

9961 

99702 

99662 

9982 

05579 

'41511 

*5641 

00849 

9962 

99709 

99663 

9933 

0558 

41519 

00849 

*7757 

99630 

9971 

99664 

•9984 

05600 

*4599 

*56960 

00849 

99639 

9972 

99665 

9985 

05601 

41511 

56960 

*7758 

9964 

9973 

99666 

9936 

05609 

41519 

56961 

00849 

99651 

9974 

99667 

9987 

05671 

*4878 

56969 

*7759 

99652 

9975 

99669 

99889 

05679 

00849 

*56961 

00849 

99653 

99762 

99670 

9989 

0568 

*5363 

56960 

*7775 

99654 

99799 

99671 

*99381 

07020 

00849 

56961 

00849 

99659 

9980 

99672 

997CQ 

07021 

*5368 

56969 

*7778 

99660 

'  9981 

99673 

99701 

07022 

00849 

*56969 

00849 

99661 

9982 

99674 

99702 

07023 

*5550 

56960 

*99700 

99662 

9983. 

99675 

99709 

07030 

00849 

56961 

99700 

99663 

9984 

99676 

99799 

07031 

*5551 

56969 

99701 

99664 

9985 

99677 

*99889 

07032 

00849 

*7280 

99702 

99665 

9986 

99678 

99700 

07033 

*5552 

12886 

99709 

99666 

9987 

99679 

99701 

07041 

00849 

*72*811 

*99701 

99667 

99889 

99680 

99702 

07042 

*5559 

72886 

99700 

99669 

9989 

99681 

99709 

07043 

00849 

*72812 

99701 

99670 

*99799 

99682 

99799 

07044 

*5560 

72886 

99702 

99671 

9580 

99683 

*9989 

07049 

00849 

*72813 

99709 

99672 

9581 

99684 

99700 

07051 

*5561 

72886 

*99702 

99673 

9582 

99685 

99701 

07052 

00849 

*72819 

99700 

99674 

9583 

9968? 

99702 

07053 

*5562 

72886 

99701 

99675 

9584 

99689 

997.0  9 

07054 

00849 

*7282 

99702 

99676 

9585 

99690 

99799 

07059 

*5563 

72886 

99709 

99677 
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*2760 

2768 

*9970 

99604 

99663 

99679 

99696 

9985 

2768 

*2768 

9970 

99609 

99664 

99680 

99699 

9986 

*2761 

2768 

*9979 

9961 

99655 

99681 

9970 

9987 

2768 

*2769 

'  9580 

9962 

99666 

99682 

9971 

99889 

*2762 

2768 

9581 

99630 

99667 

99683 

9972 

9989 

2768 

*4151 

9582 

99639 

99669 

99684 

9973 

*99881 

*2763 

4151 

9583 

9964 

99670 

99685 

9974 

9970 

2768 

*45989 

9584 

99651 

99671 

99686 

9975 

9979 

*2764 

4151 

3585  . 

99652 

99672 

99689 

99762 

*99889 

2768 

*4599 

9587 

99653 

99673 

99690 

9979 

9970 

*2765 

4151 

9954 

99654 

99674 

99691 

9980 

9979 

2768 

*5696 

99600 

99659 

99675 

99692 

9981 

*9989 

*2766 

5696 

99601 

99660 

99676 

99693 

9982 

9970 

2768 

*72810 

99602 

99661 

99677 

99694 

9983 

9979 

*2767 

7280 

99603 

99662 

99678 

99695 

9984 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY94  MEDPAR  Update  06/95  Grouper  VI 2.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th  ^ 
percentile 

001  . 

32563 

12.4181 

3 

5 

9 

15 

25 

002  . . 

6318 

12.5554 

3 

6 

9 

15 

25 

003  . 

1 

7.0000 

7 

7 

7 

7 

004  . 

5716 

9.9696 

2 

3 

7 

21 

005  . 

69427 

5.2597 

2 

3 

4 

10 

006  . 

501 

4.0279 

1 

1 

2 

9 

007  . . 

10150 

14.6042 

3 

5 

9 

29 

008  . 

2567 

4.4437 

1 

1 

3 

10 

009  . 

1736 

8.2160 

2 

3 

6 

10 

16 

010  . 

20459 

8.7558 

2 

3 

6 

11 

18 

oil . 

2983 

5.0851 

1 

2 

4 

7 

10 

012  . . 

23793 

8.6530 

2 

4 

6 

10 

16 

013  . 

6352 

6.9216 

3 

4 

5 

8 

12 

014  . 

355976 

8.1794 

2 

4 

6 

10 

15 

015  . 

148758 

4.9390 

2 

2 

4 

6 

9 

016  . 

12186 

7.4179 

2 

3 

5 

8 

14 

017  . 

3269 

4.1318 

1 

2 

3 

5 

8 

018  . 

22386 

6.8428 

2 

3 

5 

8 

13 

019  . 

7310 

4.5988 

1 

2 

4 

6 

9 

020  . 

8255 

11.2443 

3 

5 

9 

14 

22 

021  . 

1176 

8.6548 

2 

4 

7 

11 

17 

022  . . 

3015 

5.1035 

2 

2 

4 

6 

10 

023  . 

6002 

5.4725 

1 

2 

4 

7 

11 

024  . 

58588 

6.4046 

2 

3 

4 

7 

12 

025  . 

22077 

4.0534 

1 

2 

3 

5 

8 

026  . . . 

48 

4.4792 

1 

2 

3 

5 

11 

027  . 

3438 

7.1175 

1 

1 

4 

9 

16 

028  . 

10488 

7.7212 

1 

3 

5 

9 

16 

029  . 

3382 

4.1824 

1 

2 

3 

5 

8 

030  . 

1 

20.0000 

20 

20 

20 

20 

20 

031  . 

3665 

5.5831 

1 

2 

4 

6 

10 

032  . 

2081 

3.2912 

1 

1 

2 

4 

6 

034  . 

16015 

6.8307 

2 

3 

5 

8 

14 

035  . 

3372 

4.6987 

1 

2 

3 

6 

9 

036  . 

13095 

1.7163 

1 

1 

1 

2 

3 

037  . 

2216 

4.1119 

1 

1 

2 

5 

8 

038  . 

365 

2.7342 

1 

1 

2 

3 

6 

039  . 

4054 

1.9171 

1 

1 

1 

2 

4 

040  . 

2929 

3.8631 

1 

1 

2 

5 

8 

041  . 

1 

2.0000 

2 

2 

2 

2 

2 

042  . 

9820 

2.1876 

1 

1 

1 

2 

4 

043  . 

132 

3.8409 

1 

2 

3 

5 

7 

044  . 

1727 

5.8871 

2 

3 

5 

7 

10 

045  . 

2559 

4.3118 

1 

2 

3 

5 

8 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY94  MEDPAR  Update  06/95  Grouper  V12.0] 


Number 

discharges 


Arithmetic 
mean  LOS 


3955 

2 

2311 

788 

663 

109 

2 

269 

4451 

3708 

35151 

7326 

482 

15474 

4123 

20 

131 

672 

6398 

1 

39140 

39566 

2515 

27898 

202654 

8161 

15 

71979 

7621 

1580 

18459 

1382 

56282 

362753 

452431 

40399 

84 

11561 

1306 

10591 

1141 

76006 

26848 

30 

27557 

10548 

19218 

3041 

404 

22320 

19215 

92000 

59494 

6459 

59003 

5083 

184483 

45403 

8940 

10550 

80447 

4411 

7528 

1966 


11.8686 

13.3501 

5.6342 

8.7011 

10.0625 

6.9295 

6.7333 

8.4061 

6.8267 

4.1968 

7.8104 

4.5224 

7.2175 

6.5711 

7.5640 

5.4006 

6.0238 

7.6630 

55167 

8.0006 

4.6599 

5.8803 

4.5073 

5.1000 

3.8826 

2.6031 

5.9849 

3.9596 

39.0495 

16.0147 

11.9858 

12.7277 

9.7554 

13.4696 

11.4622 

6.9695 

4.9679 

15.9297 

10.4375 

11.7955 

5.8978 

4.4493 

3.4186 

5.9135 


10th 

.percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 
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Number 

discharges 


Arithmetic 
mean  LOS 


42953 

10.1101 

166750 

8.0265 

94088 

5.5209 

51365 

4.8941 

140645 

5.2202 

64294 

3.1754 

4717 

15.9275 

703314 

6.7118 

21635 

7.2159 

5134 

3.7156 

89825 

7.1214 

24718 

5.3976 

57611 

3.9362 

4868 

3.0657 

30488 

4.2292 

6938 

5.6345 

1136 

3.5810 

1 

19.0000 

208494 

4.8987 

66382 

3.1027 

274276 

3.8055 

78924 

4.9675 

34007 

3.3981 

139417 

2.8478 

66373 

6.0168 

6471 

3.3973 

8486 

11.6614 

1434 

7.6974 

150277 

14.0788 

14026 

7.8700 

23835 

12.2790 

4168 

6.4614 

4836 

9.5604 

1712 

6.2693 

38124 

15.9926 

3900 

6.3703 

7 

14.2857 

12182 

6.0488 

5934 

2.8586 

18175 

5.5457 

10370 

2.9751 

17004 

4.5169 

9529 

2.1407 

14 

5.0000 

5431 

9.8404 

1586 

3464 

2230 

2006 

1133 

13222 

1092 

32353 

2164 

243846 

23696 

16136 

13362 

4508 

10795 

83783 

19982 

245809 

69783 

81 

4072 

4 

947 

60746 

7663 


5.9010 

6.0141 

3.5422 

5.6306 

2.6946 

13.2743 

5.7830 

8.7210 

4.3170 

5.9482 

3.6676 

6.4648 

5.4526 

3.8434 

7.7602 

6.4540 

3.9407 

5.3597 

3.6047 

3.0494 

5.7876 

5.7500 

3.8353 

6.5210 

3.5758 


10th 

percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

190  . 

90 

6.4556 

2 

3 

4 

8 

14 

191  . 

10832 

17.3060 

5 

8 

13 

21 

34 

192  . 

787 

7.9352 

2 

4 

7 

10 

14 

193  . 

9766 

14.8273 

6 

8 

12 

18 

26 

194  . 

853 

8.1184 

3 

5 

7 

10 

14 

195  . 

11362 

11.1542 

5 

7 

9 

13 

19 

196  . 

877 

6.9259 

3 

4 

6 

9 

11 

197  . 

32416 

9.5929 

4 

5 

8 

11 

•  17 

198  . . . 

8653 

5.1453 

2 

3 

4 

6 

8 

199  . 

2540 

12.4102 

3 

6 

10 

16 

^  24 

200  . 

1620 

12.6056 

2 

4 

9 

16 

27 

201  . 

1615 

16.0904 

4 

7 

12 

20 

30 

202  . 

24533 

8.2755 

2 

4 

6 

10 

16 

203  . 

29689 

8.2140 

2 

3 

6 

10 

16 

204  . 

48970 

7.1515 

2 

3 

5 

9 

14 

205  . 

22352 

7.9561 

2 

3 

6 

10 

16 

206  . 

1749 

4.6798 

1 

2 

4 

6 

9 

207  . 

38216 

6.0794 

2 

3 

5 

8 

11 

208  . 

10442 

3.4061 

1 

2 

3 

4 

7 

209  . 

327144 

7.6473 

4 

5 

7 

9 

12 

210  . 

139525 

9.7688 

4 

6 

8 

11 

16 

211  . 

25044 

7.0987 

3 

5 

6 

8 

11 

212  . 

22 

5.2273 

2 

3 

4 

9 

10 

213  . 

6859 

10.6336 

3 

4 

8 

13 

21 

214  . 

53636 

7.3683 

2 

4 

6 

8 

14 

215  . 

41531 

4.1269 

2 

2 

3 

5 

7 

216  . 

6776 

12.2010 

3 

5 

9 

15 

25 

217  . 

19370 

17.0114 

3 

6 

11 

20 

36 

218  . 

24059 

6.8165 

2 

3 

5 

8 

13 

219  . 

19021 

4.0634 

2 

2 

3 

5 

7 

220  . 

5 

4.8000 

1 

1 

3 

9 

9 

221  . 

5129 

8.7853 

2 

4 

6 

10 

17 

222  . 

3855 

4.1642 

1 

2 

3 

5 

8 

223  . 

20648 

3.0600 

1 

1 

2 

3 

6 

224  . 

8807 

2.3823 

1 

1 

2 

3 

4 

225  . 

7067 

5.0662 

1 

2 

3 

6 

11 

226  . 

5949 

7.2674 

1 

2 

5 

9 

15 

227  . 

5229 

3.1427 

1 

1 

2 

4 

6 

228  . 

3268 

3.7840 

1 

1 

2 

4 

8 

229  . 

1575 

2.4000 

1 

1 

2 

3 

5 

230  . 

2717 

5.5778 

1 

2 

3 

6 

12 

231  . 

11115 

5.5294 

1 

2 

3 

7 

12 

232  . 

658 

4.4848 

1 

1 

2 

5 

10 

233  . . . 

4844 

9.7967 

2 

4 

7 

12 

19 

234  . 

2286 

4.4383 

1 

2 

3 

5 

9 

235  . 

6118 

7.6857 

2 

3 

5 

8 

15 

236  . 

40137 

6.9930 

2 

3 

5 

8 

13 

237  . 

1595 

4.9292 

1 

2 

4 

6 

9 

238  . 

7380 

11.3585 

3 

5 

8 

13 

22 

239  . 

62864 

8.3598 

3 

4 

6 

10 

16 

240  . 

12072 

8.0041 

2 

4 

6 

10 

16 

241  . 

3044 

4.8288 

1 

2 

4 

6 

9 

242  . 

2565 

8.8881 

3 

4 

7 

11 

17 

243  . 

88802 

6.1276 

2 

3 

5 

8 

11 

244  . 

11849 

6.3984 

2 

3 

5 

8 

12 

245  . 

4413 

4.4829 

1 

2 

3 

6 

8 

246  . 

1417 

4.6789 

2 

2 

4 

6 

8 

247  . 

10573 

4.2631 

1 

2 

3 

5 

8 

248  . 

6790 

5.7025 

2 

3 

4 

7 

10 

249  . 

9934 

4.6467 

1 

2 

3 

6 

9 

250  . 

3565 

5.6230 

1 

2 

4 

6 

11 

251  . 

2351 

3.2157 

1 

1 

2 

4 

6 

252  . 

1 

1.0000 

1 

1 

1 

1 

1 

253  . 

18681 

6.5628 

2 

3 

5 

7 

12 

254  . 

10004 

4.0136 

1 

2 

3 

5 

7 

255  . 

5 

9.0000 

3 

3 

8 

10 

20 

256  . 

9799 

4.3950 

1 

2 

3 

5 

9 

257  . 

26742 

3.8993 

2 

2 

3 

4 

7 

258  . 

20636 

2.7720 

1 

2 

2 

3 

5 

259  . 

4509 

4.0734 

1 

1 

2 

4 

8 
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DRG  I 

j 

Number 

discharges 

Arithmetic 
mean  LOS  j 

10th 

percentile 

25th  ! 

percentile  j 

50th 

percentile 

75th 

percentile 

90th 

percentile 

260  . 

5286 

1.9799 

•  1 

1  ! 

2 

2 

3 

261  . 

2601 

2.5698 

1 

1 

2 

3 

5 

262  . 

810 

4.0099 

1 

1 

2 

5 

9 

263  . 

31179 

15.7680 

4 

7 

11 

19 

31 

264  . 

3564 

9.0659 

3 

4 

7 

11 

18 

265  . . 

4760 

7.9055 

1 

2 

5 

9 

17 

266  . 

2987 

3.8373 

1 

1 

3 

5 

8 

267  . 

250 

4.4360 

1 

1 

2 

5 

9 

268  . 

1194 

4.4422 

1 

1 

2 

5 

9 

269  . 

11049 

9.9436 

2 

4  j 

7 

13 

20 

270  . 

3978 

3.4947 

1 

1  1 

2 

4 

7 

271  . 

21708 

9.4615 

3 

5  ■ 

7 

11 

17 

272  . 

6574 

8.0613 

2 

4 

10 

15 

273  . . 

1539 

6.0754 

2 

3 

\  4 

7 

12 

274  . 

2646 

8.0567 

1 

3 

6 

10 

16 

275  . 

246 

3.3211 

1 

1 

2 

4 

7 

276  . 

942 

5.4055 

2 

3 

4 

7 

10 

277  . 

82558 

7.2729 

3 

4 

6 

9 

.  13 

278  . 

25634 

5.4291 

2 

3 

5 

7 

9 

279  . 

14 

5.8571  i 

1 

2 

4 

7 

14 

280  . 

13922 

5.5335 

1 

2 

4 

7 

10 

281  . 

6217 

3.8679 

1 

2 

3 

5 

7 

282  . 

1 

18.0000 

18 

18 

18 

18 

18 

283  . 

5700 

5.9395 

2 

3 

4 

7 

11 

284  . 

1779 

4.0596 

1 

2 

3 

5 

8 

285  . 

4921 

15.3534 

4 

7 

11 

19 

29 

286  . 

1918 

8.9724 

3 

5 

6 

10 

17 

287  . 

6703 

15.4899 

4 

6 

10 

18 

31 

288  . 

844 

.  7.9656 

3 

4 

6 

8 

14 

289  . 

5118 

4.5346 

1 

2 

3 

4 

9 

290  . 

9053 

•  2.9759 

1 

2 

2 

3 

5 

291  . 

85 

1.6235 

1 

1 

1 

2 

3 

292  . 

5313 

13.7899 

3 

5 

10 

17 

27 

293  . 

291 

6.2509 

1 

2 

5 

8 

12 

294  . 

95175 

6.1560 

2 

3 

5 

7 

11 

295  . 

3733 

5.1117 

1 

2 

4 

6 

9 

296  . 

226917 

7.0173 

2 

3 

5 

8 

13 

297  . 

34165 

4.5850 

1 

2 

3 

5 

8 

298  . . 

110 

3.8636 

1 

2 

3 

5 

7 

299  . 

934 

6.1392 

1 

2 

4 

7 

12 

300  . 

14035 

7.8248 

2 

4 

6 

9 

15 

301  . 

1905 

4.5701 

1 

2 

4 

6 

8 

302  . 

7927 

14.0269 

6 

8 

11 

16 

25 

303  . 

18561 

11.0121 

5 

6 

9 

13 

20 

304  . 

13534 

11.0159 

3 

5 

8 

13 

22 

305  . 

2574 

5.2284 

1 

3 

4 

6 

g 

306  . . 

12148 

7.0957 

2 

3 

5 

9 

15 

307  . . . 

2922 

3.2396 

1 

2 

3 

4 

5 

308  . . . 

10029 

7.5203 

1 

3 

5 

9 

16 

309  . - 

3547 

3.1844 

1 

1 

2 

4 

6 

310  . 

31805 

4.8918 

1 

2 

3 

6 

1C 

311  . 

11801 

2.3329 

1 

1 

2 

3 

4 

312  . 

2346 

5.1206 

1 

2 

3 

6 

11 

313  . 

983 

2.5239 

1 

1 

2 

3 

c 

314  . 

1 

5.0000 

5 

5 

5 

5 

c 

315  . 

30593 

10.2945 

1 

2 

6 

13 

2C 

316  . 

65609 

7.9880 

,  2 

3 

6 

10 

16 

317  . 

877 

4.0718 

1 

1 

2 

4 

318  . 

i  6481 

7.5303 

2 

3 

5 

9 

16 

319  . 

510 

3.4085 

1 

1 

2 

4 

320  . 

179201 

7.0307 

3 

4 

5 

8 

1 

321  . 

24147 

4.9488 

2 

3 

4 

6 

322  . 

89 

5.4270 

1 

2 

4 

6 

1 

323  . 

19263 

3.7542 

1 

2 

3 

5 

324  . 

9715 

2.2297 

1 

1 

2 

3 

325  . 

8579 

4.8887 

1 

2 

4 

6 

326  . 

2581 

3.3266 

1 

2 

3 

4 

327  . 

6 

1.8333 

1 

1 

1 

2 

328  . 

903 

4.3810 

1 

2 

3 

5 

329  . 

147 

2.2857 

1 

i  1 

2 

3 
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DRG 

• 

Number 

discharges 

Arithmetic 
mean  LOS 

331  . 

38189 

6.7612 

332  . 

4970 

4.0767 

333  . 

346 

5.9711 

334  . 

23415 

6.8661 

335  . 

10652 

5.2443 

336  . 

71694 

4.5883 

337  . 

45574 

2.9658 

338  . 

6388 

5.6464 

339  . 

2672 

4.7178 

'  340  . 

1 

2.0000 

341  . 

7825 

3.7127 

342  . 

230 

4.1783 

344  . 

5318 

3.4810 

345  . 

1679 

4.6176 

346  . 

5933 

7.5142 

347  . 

562 

3.4982 

348  . . . 

3299 

5.2716 

349  . 

812 

3.1022 

350  . 

7474 

'  5.2455 

352  . 

718 

4.2382 

353  . 

2662 

9.3963 

354  . 

10561 

6.7353 

355  . 

5601 

3.9991 

356  . 

36835 

3.3217 

357  . 

6765 

10.6010 

358  . 

27871 

5.0576 

359  . 

26945 

3.4724 

360  . 

9750 

4.2228 

361  . 

556 

4.9730 

363  . 

4977 

3.7261 

364  . 

1926 

3.8089 

365  . 

2585 

8.7060 

366  . 

4794 

8.1264 

367  . 

582 

3.5481 

I  368  . 

2177 

7.1075 

1  369  . 

2475 

3.8869 

370  . 

1055 

5.7261 

371  . . 

1020 

3.7598 

372  . 

771 

3.5175 

373  . 

3627 

2.1012 

374  . . . 

149 

2.8389 

375  . . 

6 

2.6667 

376  . 

198 

3.7121 

377  . ; 

37 

4.2973 

378  . . . 

195 

2.8410 

379  . 

358 

3.3715 

380  . 

79 

1.9747 

381  . 

234 

2.0556 

382  . 

62 

1.8548 

383  . 

1290 

4.3473 

384  . 

129 

2.0543 

385  . . 

4 

9.2500 

389  . 

29 

10.3448 

390  . 

20 

4.4000 

392  . 

2618 

12.0038 

393  . 

4 

10.5000 

394  . 

1826 

8.4869 

395  . 

69620 

5.7869 

396  . 

25 

4.1600 

397  . 

14099 

6.6178 

398  . 

17210 

7.1325 

399  . 

1330 

4.5850 

400  . . . 

8054 

11.1912 

401  . 

6917 

13.0344 

402  . 

1773 

4.3971 

403  . 

34463 

9.9275 

404  . 

3962 

5.1562 

405  . 

1 

1.0000 

406  . . . 

3686 

11.9745 

407  . 

801 

4.9189 

10th 

percerrtile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 
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1 

Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th  ■ 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile  H 

408  . 

3384 

8.8230 

1 

2 

5 

11 

2*1  fl 

409  . 

7060 

6.9874 

2 

3 

4 

7 

15  H 

410  . 

106214 

3.3485 

1 

2 

3 

4 

6  H 

411  . . . 

53 

3.3585 

1 

1 

3 

5 

7  H 

412  . 

66 

2.9394 

1 

1 

2 

4 

H 

413  . 

8956 

9.1131 

2 

4 

7 

11 

19  H 

414  . 

913 

5.6396 

1 

2 

4 

7 

11  H 

415  . 

38353 

17.2555 

4 

8 

13 

21 

34  H 

416  . 

183781 

8.8472 

2 

4 

7 

11 

17  H 

417  . 

43 

6.1395 

2 

3 

5 

7 

13  H 

418  . 

17185 

7.2542 

2 

4 

6 

9 

13  ]H 

419  . . 

16932 

6.1817 

2 

3 

5 

7 

1 

420  . 

2916 

4.5710 

2 

2 

4 

6 

8  H 

421  . 

13445 

4.8837 

2 

2 

4 

6 

9  H 

422  . 

88 

4.3295 

1 

2 

3 

5 

9 

423  . 

8948 

9.3368 

3 

4 

7 

11 

19  1 

424  . 

2299 

19.9696 

3 

7 

13 

24 

41  B 

425  . 

17710 

5.4580 

1 

2 

4 

7 

426  . 

5265 

62494 

1 

3 

4 

8 

13  H 

427  . 

2024 

5.8384 

1 

2 

4 

7 

1?  ■ 

428  . 

1016 

8.0807 

1 

3 

5 

10 

17  B 

429  . 

36024 

10.3797 

2 

4 

6 

11 

20  .9 

430  . 

59399 

10.5850 

2 

4 

8 

14 

91  ■ 

431  . 

,  223 

7.5471 

2 

3 

9 

14  H 

432  . 

499 

6.6092 

1 

2 

7 

13  ■ 

433  . . 

7779 

3.7063 

1 

1 

4 

8  ■ 

434  . 

21294 

6.3439 

2 

3 

7 

12  fl 

435  . 

14719 

5.0931 

1 

3 

6 

9  ll 

436  . 

2865 

15.4918 

4 

9 

21 

28  1 

437  . 

14576 

11.7871 

4 

7 

15 

21  fl 

439  . 

944 

9.2606 

1 

3 

6 

11 

19  H 

440  . 

4613 

10.9638 

2 

4 

7 

13 

24  ■ 

441  . 

631 

4.2504 

1 

1 

2 

4 

7  ■ 

442  . 

13846 

9.0475 

1 

3 

6 

11 

19  1 

443  . . . 

3731 

3.3251 

1 

1 

2 

4 

7 

444  . 

3562 

5.7381 

2 

3 

4 

7 

11  9 

445  . 

1441 

3.8709 

1 

2 

3 

5 

7  9 

447  . 

3613 

3.0576 

1 

1 

2 

4 

8  9 

448  . 

58 

1.0000 

1 

1 

1 

1 

1  9 

449  . . . 

30844 

4.7908 

1 

2 

3 

6 

in  |9 

450  . 

6631 

2.5091 

1 

1 

2 

3 

5  9 

451  . 

8 

3.6250 

1 

1 

2 

5 

7  9 

452  . 

19393 

5.6265 

1 

2 

4 

7 

453  . 

3899 

1 

1 

2 

4 

7  1 

454  . 

4486 

1 

2 

4 

7 

12  1 

455  . 

1011 

3.4649 

1 

1 

2 

4 

7  ‘ 

456  . 

199 

8.2412 

1 

1 

4 

9 

20 

457  . 

148 

5.0811 

1 

1 

1 

6 

13 

458  . 

1702 

18.4036 

4 

8 

14 

24 

37  ; 

459  . 

605 

13.1818 

3 

5 

8 

14 

25  ; 

460  . 

2470 

7.3405 

2 

3 

5 

9 

15 

461  . 

3604 

5.4456 

1 

1 

2 

5 

14 

462  . 

10537 

14.5672 

5 

7 

13 

19 

27 

463  . 

11242 

5.8466 

2 

3 

4 

7 

11 

464  . . . 

2675 

3.9267 

1 

2 

3 

5 

7 

465  . 

257 

2.9144 

1. 

1 

2 

3 

5  i 

466  . 

2364 

4.5998 

1 

1 

2 

4 

10 

467  . 

2726 

4.9409 

1 

1 

2 

5 

9 

468  . 

61159 

16.4808 

3 

7 

13 

21 

32 

471  . . 

8878 

9.6683 

4 

6 

8 

11 

16 

472  . 

187 

31.3850 

1 

5 

23 

44 

72 

473  . 

8347 

14.9680 

2 

4 

8 

23 

37 

475  . 

89293 

12.9142 

2 

6 

10 

17 

25  f 

476  . 

7977 

15.0950 

4 

8 

12 

18 

27 

477  . 

33933 

9.3951 

1 

3 

6 

12 

19 

478  . 

118706 

9.0006 

2 

3 

7 

11 

19  tl 

479  . 

16953 

4.8781 

1 

2 

4 

6 

9 

480  . 

305 

33.7836 

11 

14 

22 

41 

73 

481  . 

136 

31.1544 

18 

22 

28 

37 

46 

482  . 

7250 

16.2116 

5 

8 

12 

19 

30 

r 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

483  . 

36919 

49.3175 

16 

25 

39 

60 

91 

484  . 

359 

17.1142 

2 

6 

13 

22 

33 

485  . 

3100 

13.3335 

5 

7 

10 

15 

25 

486  . 

2297 

14.9495 

1 

6 

11 

19 

30 

487  . 

3787 

9.8590 

2 

4 

12 

19 

488  . 

1217 

18.9836 

5 

8 

23 

36 

489  . 

13239 

11.6630 

3 

-  4 

14 

24 

490  . 

3969 

7.3263 

1 

3 

8 

15 

491  . 

9282 

4.7884 

2 

3 

6 

8 

492  . 

2077 

18.3524 

4 

-  5 

28 

38 

493  . 

53242 

6.1192 

1 

2 

8 

12 

494  . 

28904 

2.3069 

1 

1 

1 

3 

5 

495  . 

145 

11003466 

23.2897 

9 

13 

18 

26 

36 

Table  7b.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY94  MEDPAR  Update  06/95  Grouper  VI  3.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

001  . 

32563 

12.4181 

3 

5 

9 

15 

25 

002  . 

6317 

12.5552 

3 

6 

9 

15 

25 

003  . 

1 

7.0000 

7 

7 

7 

7 

7 

004  . 

5716 

9.9696 

-2 

3 

7 

13 

21 

005  . 

69427 

5.2597 

2 

3 

4 

6 

10 

006  . 

501 

4.0279 

1 

1 

2 

4 

9 

007  . 

10054 

14.6588 

3 

5 

9 

16 

30 

008  . 

2662 

4.5995 

1 

1 

3 

6 

10 

009  . 

1736 

8.2160 

2 

3 

6 

10 

16 

010  . 

20281 

8.7667 

2 

3 

6 

11 

18 

oil . - . 

3161 

5.2221 

1 

2 

4 

7 

11 

012  . 

23793 

8.6530 

2 

4 

6 

10 

16 

013  . 

6352 

6.9216 

3 

4 

5 

8 

12 

014  . 

355976 

8.1794 

2 

4 

6 

10 

15 

015  . 

148758 

4.9390 

2 

2 

4 

6 

9 

016  . 

11897 

7.4574 

2 

3 

'  5 

8 

14 

017  . 

3558 

4.2664 

1 

2 

3 

5 

8 

018  . 

21928 

6.8581 

2 

3 

5 

8 

13 

019  . 

7768 

4.6881 

1 

2 

4 

6 

9 

020  . 

8255 

11.2443 

3 

5 

9 

14 

22 

021  . 

1176 

8.6548 

2 

4 

7 

11 

17 

022  . 

3015 

5.1035 

2 

2 

4 

6 

10 

023  . 

6002 

5.4725 

1 

2 

4 

7 

11 

024  . 

56785 

6.4601 

2 

3 

4 

7 

12 

025  . 

23880 

4.0990 

1 

2 

3 

5 

8 

026  . 

48 

-  4.4792 

1 

2 

3 

5 

11 

027  . 

3431 

7.0982 

1 

1 

4 

8 

16 

028  . 

10184 

7.7692 

1 

3 

5 

9 

16 

029  . 

3686 

4.3416 

1 

2 

3 

5 

9 

030  . 

1 

20.0000 

20 

20 

20 

20 

20 

031  . 

3525 

5.6423 

1 

2 

4 

6 

10 

032  . 

2221 

3.3417 

1 

1 

2 

4 

6 

034  . 

15768 

6.8472 

2 

3 

5 

8 

14 

035  . 

3619 

4.7720 

1 

2 

3 

6 

9 

036  . 

12400 

1.6868 

1 

1 

1 

2 

3 

037  . 

2216 

4.1119 

1 

1 

2 

5 

8 

038  . 

365 

2.7342 

1 

1 

2 

3 

6 

039  . . 

4054 

1.9171 

1 

1 

1 

2 

4 

040  . 

3624 

3.5524 

1 

1 

2 

4 

8 

041  . 

1 

2.0000 

2 

2 

2 

2 

2 

042  . 

9820 

2.1876 

1 

1 

1 

2 

4 

043  . 

132 

3.8409 

1 

2 

3 

5 

7 

044  . 

1727 

5.8871 

2 

3 

5 

7 

10 

045  . 

2559 

4.3118 

1 

2 

3 

5 

8 

046  . 

3246 

5.9640 

1 

3 

4 

7 

11 

047  . 

1530 

3.9510 

1 

2 

3 

5 

8 

049  . 

2308 

7.0156 

2 

3 

5 

8 

14 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

050  . 

3738 

2.3767 

051  . 

376 

3.0213 

052  . 

89 

3.3596 

053  . . 

3955 

3.7067 

054  . . 

2 

4.0000 

055  . 

2311 

2.9619 

056  . . . 

788 

057  . . . 

663 

4.8763 

059  . . 

109 

2.9174 

060  . . . 

2 

1.5000 

061  . . 

269 

5.8513 

063  . . 

4451 

4.9155 

064  . . 

3708 

8.1238 

065  . . . 

35151 

3.6832 

066  . . . . 

7326 

3.8463 

067  . . . — 

482 

4.3320 

068  . . . 

15027 

5.1614 

069  . 

4570 

4.0689 

070  . . . 

20 

2.9500 

071  . . . 

131 

4.3282 

072  . . 

672 

4.6652 

073  . . 

6398 

5.3993 

074  . 

1 

5.0000 

075  . . . 

39140 

11.8686 

076  . 

39373 

13.3698 

077  . . . 

2708 

5.8988 

078  . 

27898 

8.7011 

079  . . . 

201195 

10.0750 

080  . . . 

9620 

7.1426 

081  . . . . 

15 

6.7333 

082  . . . 

71979 

8.4061 

083  . 

7543 

6.8481 

084  . 

1653 

4.2232 

085  . 

18380 

7.8162 

086  . 

1461 

4.6283 

087  . 

56282 

7.2175 

088  . 

362753 

6.5711 

089  . 

446949 

7.5767 

090  . . 

45881 

5.5353 

091  . . . 

84 

6.0238 

092  . 

11454 

7.6810 

093  . . . 

1413 

5.2562 

094  . . 

10540 

8.0123 

095  . 

1192 

4.6988 

096  . 

73149 

5.9075 

097  . 

29705 

4.5723 

098  . . . 

30 

5.1000 

099  . 

26903 

3.9009 

100  . 

11202 

2.6338 

101  . 

19018 

5.9986 

102  . 

3241 

4.0040 

103  . 

404 

39.0495 

104  . 

22320 

16.0147 

105  . 

19215 

11.9858 

106  . 

92000 

12.7277 

107  . 

59494 

9.7554 

108 . 

6459 

13.4696 

110  . 

58130 

11.5090 

Ill  . 

5956 

7.1711 

112 . - . 

184483 

4.9679 

113  . 

45403 

15.9297 

114  . 

8942 

10.4369 

115  . 

10550 

11.7955 

116  . 

80447 

5.8978 

117  . 

4411 

4.4493 

118  . . . 

7528 

3.4186 

119  . 

1966 

5.9135 

120  . 

42958 

10.1097 

121  . : . 

166593 

8.0247 

122  . 

94245 

5.5284 
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Arithnrtetic 
niean  LOS 

10th 

percentile 

25th 

percentile 

4.8941 

1 

1 

5.2192 

1 

2 

3.1794 

1 

1 

50th 

percentile 


75th 

percentile 


90th  ' 
percentile 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

193 . 

14.8980 

6 

8 

12 

18 

27 

194  . 

8.5320 

3 

5 

8 

11 

15 

195 . 

11.1842 

5 

7 

9 

13 

19 

196  . 

7.1647 

3 

5 

7 

9 

11 

197  . 

31505 

9.6595 

4 

5 

8 

11 

17 

198  . 

9564 

5.3496 

2 

3 

9 

199  . 

2540 

12.4102 

3 

6 

10 

24 

200  . .  . . 

1620 

12.6056 

2 

4 

27- 

201  . 

1615 

16.0904 

4 

7 

12 

30 

202  . . . 

24533 

8.2755 

2 

4 

16 

203  . 

29689 

8.2140 

2 

3 

16 

204  . 

48970 

7.1515 

2 

3 

5 

9 

14 

205  . . . 

22181 

7.9563 

2 

3 

6 

10 

16 

206  . 

1920 

4.9693 

1 

2 

4 

6 

10 

207  . 

37149 

6.1056 

2 

3 

.  5 

8 

12 

208  . 

11509 

3.5696 

1 

2 

3 

5 

7 

209  . 

327144 

7.6473 

4 

5 

7 

9 

12 

210  . 

136786 

9.8010 

4 

6 

8 

11 

16 

211  . 

27783 

7.2033 

4 

5 

6 

8 

11 

212 . 

22 

5.2273 

2 

3 

4 

9 

10 

213  . . 

6859 

10.6336 

3 

4 

8 

13 

21 

214  . 

52362 

7.3958 

2 

4 

6 

9 

14 

215  . 

42805 

4.1898 

2 

2 

3 

5 

7 

216  . 

6776 

12.2010 

3 

5 

9 

15 

25 

217  . 

19370 

17.0114 

3 

6 

11 

20 

36 

218  . : . 

23321 

6.8681 

2 

3 

5 

8 

13 

219  . . 

19759 

4.1052 

2 

2 

3 

5 

7 

220  . . 

5 

4.8000 

1 

1 

3 

9 

9 

221  . 

5000 

8.8390 

2 

4 

6 

10 

17 

222  . . . 

3984 

4.2465 

1 

2 

3 

5 

8 

223  . . . 

20206 

3.0441 

1 

1 

2 

3 

6 

224  . 

8998 

2.4032 

1 

1 

2 

3 

4 

225  . 

7067 

5.0662 

1 

2 

3 

6 

11 

226  . 

5814 

7.3156 

1 

2 

5 

9 

15 

227  . . 

5364 

3.1943 

1 

1 

2 

4 

6 

228  . 

3483 

3.8088 

1 

1 

2 

4 

8  1 

229  . . . . . 

1608 

2.4254 

1 

1 

2 

3 

5  j 

230  . 

2717 

5.5778 

1 

2 

3 

6 

12 

231  . . . 

11115 

5.5294 

1 

2 

3 

7 

12 

232  . 

661 

4.4781 

1 

1 

2 

5 

10 

233  . 

4776 

9.8306 

2 

4 

12 

20 

234  . 

2354 

4.5242 

1 

2 

6 

9  ! 

235  . . . 

6118 

7.6857 

2 

3 

8 

15 

236  . 

40137 

6.9930 

2 

3 

8 

13 

237  . 

1595 

4.9292 

1 

’  2 

6 

9 

238  . 

7380 

11.3585 

3 

5 

8 

13 

22 

239  . 

62864 

8.3598 

3 

4 

6 

10 

16 

240  . 

11832 

8.0401 

2 

4 

6 

10 

16 

241  . 

3284 

4.9315 

1 

2 

4 

6 

9 

242  . 

2565 

8.8881 

3 

4 

7 

11 

17 

243  . 

88802 

6.1276 

2 

3 

5 

8 

11 

244  . 

11514 

6.4164 

2 

3 

5 

8 

12 

245  . 

4748 

4.5746 

1 

2 

3 

6 

8 

246  . 

1417 

4.6789 

2 

2 

4 

6 

8 

247  . 

10573 

4.2631 

1 

2 

3 

5 

8 

248  . 

6790 

5.7025 

2 

3 

4 

7 

10 

249  . 

9934 

4.6467 

1 

2 

3 

6 

9 

250  . 

3475 

5.6636 

1 

2 

4 

6 

11 

251  . 

2441 

32466 

1 

1 

2 

4 

6 

252  . 

1 

1.0000 

1 

1 

1 

1 

1 

253  . 

18273 

6.5851 

2 

5 

8 

12 

254  . 

10412 

4.0742 

1 

3 

5 

8 

255  . 

5 

9.0000 

3 

8 

10 

20 

256  . 

9799 

4.3950 

1 

3 

9 

257  . 

26246 

3.9084 

2 

3 

7 

258  . 

21132 

2.7872 

1 

2 

5 

259  . 

4424 

4.0995 

1 

1 

2 

8 

260  . 

5371 

1.9916 

1 

1 

2 

2 

3 

261  . 

2601 

2.5698 

1 

1 

2 

3 

5 

262  . 

810 

4.0099 

1 

1 

2 

5 

9 

•i 
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10th 

percentile 

25th 

percentile 

50th 

percentile 

4 

7 

11 

3 

4 

7 

1 

2 

5 

1 

1 

3 

1 

1 

2 

1 

1 

2 

75th 

percentile 


90th 

percentile 
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DRG 

Number 

discharges 

334  . 

22781 

335  . . . 

11286 

336  . . . 

70900 

337  . 

46368 

338  . 

6388 

339  . 

2672 

340  . 

1 

341  . . 

7825 

342  . 

230 

344  . 

5318 

345  . . 

1679 

346  . . . . 

5920 

347  . 

575 

348  . 

3277 

349  . 

^  834 

350  . 

7474 

352  . 

718 

353  . 

2662 

354  . 

10205 

'  355  . 

5957 

356  . 

36835 

357  . .  *  .. 

6765 

358  . . . 

26783 

359  . 

28033 

360  . 

9750 

361  . 

556 

363  . - . 

4977 

364  . 

1926 

365  . 

2585 

366  . 

4743 

367  . 

633 

368  . 

2177 

369  . 

2475 

370  . 

1052 

371  . 

1023 

372  . 

771 

373  . 

3627 

374  . 

149 

375  . 

6 

376  . 

198 

377  . 

37 

378  . . 

195 

379  . . 

358 

380  . 

79 

381  . 

234 

382  . 

62 

383  . 

1290 

384  . 

129 

385  . 

4 

389  . 

29 

390  . 

20 

392  . 

2618 

393  . 

4 

‘  394  . 

1826 

395  . 

69620 

396  . 

25 

397  :. . 

14099 

398  . 

17056 

399  . 

1484 

400  . 

8054 

401  . 

6822 

402  . 

1868 

403  . 

34099 

404  . 

4326 

405  . 

1 

406  . 

3631 

407  . 

856 

408  . 

3384 

409  . 

1  7060 

410  . 

^  106214 

Arithinetic  10th 

mean  LOS  percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


3.7127 

4.1783 

3.4810 

4.6176 

7.5142 

3.5896 

5.2820 

3.1187 

5.2455 

4.2382 

9.3963 

6.7863 

4.0754 

3.3217 

10.6010 

5.0861 

3.5067 

4J2228 

4.9730 

3.7261 


8.7060 

8.1564 

3.6919 

7.1075 

3.8869 

5.7253 

3.7664 

3.5175 

2.1012 

2.8389 

2.6667 

3.7121 

4.2973 

2.8410 

3.3715 

1.9747 

2.0556 

1.8548 

4.3473 

2.0543 

9.2500 

10.3448 

4.4000 

12.0038 

10.5000 

8.4869 

5.7869 

4.1600 

6.6178 

7.1449 

4.7069 

11.1912 

13.0981 

4.6039 

9.9506 

5.3754 

1.0000 

12.0353 

5.1145 

8.8230 

6.9874 

3.3485 


90th 

percentile 

10 

8 

8 

5 

12 

10 

2 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

411  . 

53 

3.3585 

1 

1 

3 

5 

7 

412 . 

66 

2.9394 

1 

1 

2 

4 

7 

413 . 

8869 

9.1250 

2 

4 

7 

11 

19 

414  . 

1000 

5.8360 

1. 

2 

4 

7 

12 

415  . 

38353 

17.2555 

8 

13 

21 

34 

416  . 

183781 

8.8472 

4 

7 

11 

17 

417  . . . 

43 

6.1395 

3 

5 

7 

13 

418  . 

17185 

7.2542 

4 

6 

9 

13 

419  . . . 

16596 

6.2037 

3 

5 

7 

12 

420  . 

3252 

4.6248 

3 

4 

6 

8 

421  . 

13445 

4.8837 

2 

4 

6 

9 

422  . 

88 

4.3295 

1 

2 

3 

5 

9 

423  . 

8948 

9.3368 

3 

4 

7 

11 

19 

424  . 

2299 

19.9696 

3 

7 

13 

24 

41 

425  . 

17710 

5.4580 

1 

2 

4 

7 

11 

426  . 

5265 

6.2494 

1 

3 

4 

8 

13 

427  . 

2024 

5.8384 

1 

2 

4 

7 

12 

428  . 

1016 

8.0807 

1 

3 

5 

10 

17 

429  . 

36024 

10.3797 

2 

4 

6 

11 

20 

430  . 

59399 

10.5850 

2 

4 

8 

14 

21 

431  . 

223 

7.5471 

2 

3 

6 

9 

14 

432  . 

•  499 

6.6092 

1 

7 

13 

433  . 

7779 

3.7063 

1 

1 

4 

8 

434  . 

20506 

6.3770 

2 

7 

12 

435  . 

15507 

5.1130 

1 

6 

9 

436  . 

2865 

15.4918 

4 

21 

28 

437  . 

14576 

11.7871 

4 

15 

21 

439  . 

944 

9.2606 

1 

6 

11 

19 

440  . 

4613 

10.9638 

2 

13 

24 

441  . 

631 

4.2504 

1 

1 

2 

4 

7 

442  . 

13715 

9.0734 

1 

3 

6 

11 

19 

443  . . 

3862 

3.4270 

1 

1 

2 

4 

,  7 

444  . 

3496 

5.7695 

2 

3 

4 

7 

11 

445  . 

1507 

3.8799 

1 

2 

3 

5 

7 

447  . 

3613 

3.0576 

1 

1 

2 

4 

6 

448  . 

58 

1.0000 

1 

1 

1 

1 

1 

449  . 

30186 

4.8263 

1 

2 

3 

6 

10 

450  . 

7289 

2.5681 

1 

1 

2 

3 

5 

451  . 

8 

3.6250 

1 

1 

2 

5 

7 

452  . 

19238 

5.6305 

1 

2 

4 

7 

12 

453  . 

4054 

3.4706 

1 

1 

2 

4 

7 

454  . 

4384 

6.0557 

1 

2 

4 

7 

12 

455  . 

1113 

3.5202 

1 

1 

2 

4 

7 

456  . 

199 

8.2412 

1 

1 

4 

9 

20 

457  . 

148 

5.0811 

1 

1 

1 

6 

13 

458  . 

•  1702 

18.4036 

4 

8 

14 

24 

37 

459  . 

605 

13.1818 

3 

5 

8 

14 

25 

460  . . . 

2470 

7.3405 

2 

3 

'  5 

9 

15 

461  . 

3604 

5.4456 

1 

1 

2 

5 

14 

462  . 

10537 

14.5672 

5 

7 

13 

19 

27 

463  . 

10985 

5.8645 

2 

3 

4 

.7 

11 

464  . 

2932 

4.0280 

1 

2 

3 

5 

7 

465  . 

257 

2.9144 

1 

1 

2 

3 

5 

466  . 

2364 

4.5998 

1 

1 

2 

4 

10 

467  . 

2726 

4.9409 

1 

1 

2 

5 

9 

468  . 

61093 

16.4858 

'  3 

7 

13 

21 

32 

471  . 

8878 

9.6683 

4 

6 

8 

11 

16 

472  . 

187 

31.3850 

1 

5 

23 

44 

72 

473  . 

8347 

14.9680 

2 

4 

8 

23 

37 

475  . 

89293 

12.9142 

2 

6 

10 

17 

25 

476  . 

7978 

15.0978 

4 

8 

12 

18 

27 

477  . 

33998 

9.3991 

1 

12 

19 

478  . 

117647 

9.0174 

2 

11 

19 

479  . 

18005 

5.0104 

1 

6 

9 

480  . 

305 

33.7836 

11 

22 

41 

73 

481  . 

136 

31.1544 

18 

22 

28 

37 

46 

482  . 

7250 

16.2116 

5 

8 

12 

19 

30 

483  . 

36919 

49.3175 

16 

25 

39 

60 

91 

484  . 

1  360 

17.1056 

2 

6 

13 

22 

33 

485  . 

1  3100 

13.3335 

5 

7 

10 

15 

25 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

486  . 

2298 

14.9500 

1 

6 

11 

19 

30 

487  . . . 

3794 

9.8714 

2 

4 

7 

12 

19 

488  . 

1217 

18.9836 

5 

8 

14 

23 

36 

489  . 

13239 

11.6630 

3 

4 

8 

14 

24 

490  . - . 

3969 

7.3263 

1 

3 

5 

8 

15 

491  . 

9282 

4.7884 

2 

3 

4 

6 

8 

492  . 

2077 

18.3524 

4 

5 

12 

28 

38 

493  . 

51794 

6.1615 

1 

2 

5 

8 

12 

494  . . 

30352 

2.4166 

1 

1 

1 

3 

5 

495  . 

145 

11003466 

23.2897 

9 

13 

18 

26 

36 

Table  8a.— Statewide  Average  Op¬ 
erating  Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1995 


State 

Urban 

Rural 

ALABAMA . 

0.436 

0.484 

aia<;ka . 

0.535 

0.721 

ARIZONA  . 

0.459 

0.643 

ARKANSAS  . - . 

0.552 

0.516 

CAUFORNIA  . 

0.438 

0.537 

COLORADO  . 

0.518 

0.582 

CONNECTICUT . . . 

0.557 

0.576 

nPI  AWARF  . . . 

0.533 

0.516 

DISTRICT  OF  COLUMBIA 

0.532 

FLORIDA  . 

0.435 

0.432 

GEORGIA  .....‘ . 

0.541 

0.540 

HAWAII  . 

0.519 

0.553 

IDAHO . 

0.580 

0.673 

ILLINOIS  . 

0.523 

0.605 

INDIANA  . 

0.580 

0.633 

IOWA  . 

0.554 

0.716 

KANSAS  . 

0.506 

0.688 

KENTUCKY  . 

0.522 

0.562 

LOUISIANA . . 

0.497 

0.559 

MAINE . 

0.613 

0.560 

MARYLAND  . 

0.764 

0.806 

MASSACHUSETTS  . 

0.612 

0.622 

MICHIGAN  . . 

0.549 

0.657 

MINNESOTA . 

0.583 

0.648 

MISSISSIPPI . 

0.544 

0.532 

MISSOURI  . 

0.474 

0.531 

MONTANA . 

0.544 

0.661 

NEBRASKA  . 

0.529 

0.694 

NEVADA  . 

0.343 

0.628 

NEW  HAMPSHIRE  . 

0.592 

0.625 

NPW.IPRRPY  . 

0.543 

NEW  MEXICO  . 

0.485 

0.549 

NEW  YORK  . 

0.633 

0.721 

NORTH  CAROUNA . 

0.567 

0.520 

NORTH  DAKOTA  . 

0.652 

0.695 

OHIO . 

0.594 

0.633 

OKLAHOMA . 

0.506 

0.572 

OREGON  . 

0.604 

0.637 

Table  8a.— Statewide  Average  Op- 

ERATiNG  Cost-To-Charge  Ratios 

FOR  Urban  and  Rural  Hospitals 

(Case  Weighted)  August  1995— 

Continued 

State 

Urban 

Rural 

PENNSYLVANIA  . 

0.455 

0.579 

PUERTO  RICO . . 

0.554 

0.855 

RHOnP  ISl  AND  . 

0.615 

SOUTH  CAROLINA . 

0.510 

0.524 

SOUTH  DAKOTA  . 

0.563 

0.656 

TENNESSEE  . 

0.530 

0.569 

TEXAS  . 

0.491 

0.593 

UTAH  . . . 

0.591 

0.648 

VERMONT . 

0.627 

0.611 

VIRGINIA  . 

0.513 

0.549 

WASHINGTON  . 

0.657 

0.676 

WEST  VIRGINIA . 

0.577 

0.529 

WISCONSIN  . 

0.640 

0.706 

WYOMING  . 

0.611 

0.765 

Table  8b.— Statewide  Average 

Capital  Cost-To-Charge 

Ratios 

(Case  Weighted)  August  1995 

State 

Ratio 

ALABAMA  . 

0.053 

ALASKA . ; . 

0.075 

ARIZONA . 

0.062 

ARKANSAS  . 

0.050 

CALIFORNIA  . 

0.041 

COLORADO  . 

0.051 

CONNECTICUT . 

0.037 

DELAWARE . 

0.055 

DISTRICT  OF  COLUMBIA 

0.043 

FLORIDA  . 

0.053 

GFORGIA  . . . 

0.050 

HAWAII  . 

0.063 

IDAHO  . 

0.075 

ILUNOIS  . . 

0.049 

Table  8b.— Statewide  Average 
Capital  Cost-To-Charge  Ratios 
(Case  Weighted)  August  1995— 
Continued 


state 


INDIANA  . 

IOWA  . 

KANSAS  . 

KENTUCKY  . 

LOUISIANA . 

MAINE  . 

MASSACHUSETTS 

MICHIGAN . 

MINNESOTA  . 

MISSISSIPPI  . 

MISSOURI  . 

MONTANA . 

NEBRASKA  . 

NEVADA  . 

NEW  HAMPSHIRE  . 

NEW  JERSEY  . 

NEW  MEXICO  . 

NEW  YORK  . 

NORTH  CAROLINA 
NORTH  DAKOTA  .. 

OHIO . 

OKLAHOMA  . 

OREGON  . 

PENNSYLVANIA  ... 

PUERTO  RICO . 

RHODE  ISLAND  .... 
SOUTH  CAROLINA 
SOUTH  DAKOTA  .. 

TENNESSEE  . 

TEXAS  . 

UTAH  . 

VERMONT . 

VIRGINIA  . 

WASHINGTON  . 

WEST  VIRGINIA  ... 

WISCONSIN . 

WYOMING . 


Ratio 


0.059 

0.058 

0.062 

0.059 

0.074 

0.042 

0.061 

0.059 

0.055 

0.055 

0.054 

0.067 

0.061 

0.036 

0.064 

0.051 

0.056 

0.061 

0.048 

0.075 

0.061 

0.059 

0.068 

0.047 

0.090 

0.027 

0.064 

0.065 

0.057 

0.059 

0.050 

0.050 

0.058 

0.068 

0.058 

0.048 

0.072 


Table  10.— Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Index  Exception  for 

Excluded  Hospitals  and  Units 


Area 

1982-1992 

difference 

1984-1992 

differerx:e 

1988-1992 

difference 

1990-1992 

difference 

1991-1992 

difference 

Rural  CnnnaRtirjit . 

26.405 

28.914 

11.391 

22.338 

10.079 

M|gg| 

Rural  Hawaii  . 

jKdllKIKdll 

Rural  Massachusetts . 

18.481 

HmUmUmI 
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Rural  New  Hampshire 

Rural  New  Mexico . 

Rural  South  Carolina  . 

Albany.  GA  . 

Anchcrage,  AK  . 

Anderson.  SC . 


Area 

1982-1992 

dHference 

1984-1992 

difference 

1988-1992  1 
difference  j 

1990-1992 

cffference 

1991-1992 

difference 

9.086 

12.861 

10.819 


9.498 

14.207 


Ann  Arbor.  Ml  . . . 

Arecibo.  PR  . 

Athens.  GA . 

Atlanta.  GA . 

Atlantic  City.  NJ . 

Bellingham.  WA . 

Bergen-Passaic.  NJ . 

Biloxi-Gulfport.  MS . 

BostorvLowell^rocktorr-Lawrence-Salem.  MA 
Bridgeport-Stainford-Norwalk-Danbury.  CT  .... 

Burtin^on.  NC  . 

Caguas.  PR . . . 

Chartotte-Gastonia-Rock  HHI.  NC-SC . . 

ClarksviHe-Hopkinsville.  TN-KY  . 

Danville.  VA . 

Decatur.  AL . 

Eugerie-Springfield.  OR . 

Fayetteville.  NC . 

Fkvence.  AL . 

Florence.  SC . . . 

Gadsden.  AL . 1 . 

GsJvestorvTexas  City.  TX  . . 

Hartford-MiddletowrvNew  Britain.  CT . . 

Jackson.  TN . . 

KilleeivTemple.  TX . . 

Lakeland-Winter  Haven.  FL . 

Las  Cruces.  NM . 

Lima.  OH  . 

Longview-Marshall.  TX . 

Macorv-Wamer  Robins.  GA . 

Manchester-Nashua.  NH . 

McAllervEdinburg-Mission.  TX  . 

Merced.  CA . 

MkJdlesex-Somerset-Hunterdon.  NJ  . 

Midland,  TX  . 

MonnKXJth-Ocean,  NJ  . 

Muncie,  IN  . . . 

Nassau-Suffolk,  NY .  . 

New  Bedford-Fall  River-Attleboro,  MA . 

New  Haven-West  HavervWaterbury,  CT . 

New  LondorvNorwich.  CT . 

Newark,  NJ . 

Oakland,  CA . 

Ocala,  FL . 

Omaha,  NE-IA  . 

Orar)ge  County,  NY . 

Panama  City,  FL . 

Portsmouth-Dover-Rochester,  NH . 

Poughkeepsie,  NY . 

Providenco-Pawtucket-Woonsocket,  Rl  . 

Reading,  PA  . . 

Redding,  CA . 

Richland-Kennewick,  WA  . 

Salinas-Seaside-Monterey,  CA  . 

Santa  Cruz,  CA  . 

Santa  Fe,  NM . 

Sarasota,  FL . 

Vallejo-Fairfield-Napa,  CA . 

Wilmir)gton,  DE-NJ-MD . 

Worcester-Fitchburg-Leomister,  MA . 

Yuma,  AZ . 
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Appendix  A — ^Regulatory  Impact 
Analysis 

1.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
the  Secretary  certifies  that  a  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  hospitals  to  be  small 
entities. 

Also,  section  llOZfb)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  andysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
With  the  exception  of  hospitals  located 
in  certain  New  England  counties,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  100  beds  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  (MSAs)  or  New  England 
County  MetropoUtan  Area  (NECMA). 
Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  piuposes  of 
the  prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  discussed 
in  this  document  will  affect  both  a 
substantial  munber  of  small  rural 
hospitals  as  well  as  other  classes  of 
hospitals,  and  the  effects  on  some  may 
be  significant.  Therefore,  the  discussion 
below,  in  combination  with  the  rest  of 
this  final  rule,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

n.  Changes  in  the  Final  Rule 

With  respect  to  the  prospective 
payment  system  for  capital-related 
costs,  the  major  change  in  this  final  rule 
compared  to  the  proposed  rule  is  om 
decision  not  to  proceed  with  the 
adjustment  for  capital-related  taxes.  We 
discuss  the  reasons  for  that  decision  in 
section  V.B  of  the  preamble  to  this  final 
rule.  With  respect  to  the  prospective 
payment  system  for  operating  costs, 
there  are  no  significant  policy  changes 
in  this  final  rule  compared  to  the 
proposed  rule. 

Otherwise,  the  differences  in  the 
impact  analysis  of  this  final  rule 
compared  to  that  in  the  proposed  rule 
are  the  result  of  using  more  recent  or 
more  complete  hospital  data.  For 
example,  a  more  complete  FY  1994 


MedPAR  file  (June  1995  update)  is  now 
available  compared  to  the  one  available 
at  the  time  of  the  proposed  rule.  In 
addition,  more  recent  hospital-specific 
data,  including  cost  reports,  are  used  in 
this  analysis.  Finally,  ^e  final 
geographic  reclassifications  are 
included. 

Our  most  recent  hospital  market 
basket  forecast  for  prospective  payment 
system  hospitals,  3.5  percent,  is 
unchanged  firom  that  reported  in  the 
propos^  rule.  However,  the  latest 
forecast  for  the  excluded  hospital 
market  basket  has  decreased  from  3.6 
percent  to  3.4  percent.  Therefore,  the 
applicable  update  factor  for  prospective 
payment  hospital  operating  payments  is 
unchanged  ^m  the  proposed  rule 
while  the  update  factor  for  excluded 
hospitals  and  units  has  decreased  by  0.2 
percentage  points  from  the  proposed. 

m.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  previously 
published  regulatory  impact  analyses, 
the  following  quantitative  analysis 
presents  the  projected  effects  of  our 
policy  changes,  as  well  as  statutory 
changes  effective  for  FY  1996,  on 
various  hospital  groups.  We  estimate  the 
effects  of  each  policy  change  by 
estimating  payments  while  holding  all 
other  payment  variables  constant.  We 
use  the  best  data  available,  but  we  do 
not  attempt  to  predict  behavioral 
responses  to  our  policy  changes,  tmd  we 
do  not  make  adjustments  for  future 
changes  in  such  variables  as  admissions, 
lengths  of  stay,  or  case  mix. 

We  received  no  comments  on  the 
methodology  used  for  the  impact 
analysis  in  ^e  proposed  rule. 

IV.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

The  prospective  payment  systems  for 
hospitd  inpatient  operating  and  caipital- 
related  costs  encompass  nearly  all 
general,  short-term,  acute  care  hospitals 
that  participate  in  the  Medicare 
program.  There  were  46  Inditm  Health 
Service  Hospitals  in  our  database, 
which  we  excluded  from  the  analysis 
due  to  the  special  characteristics  of  the 
payment  method  for  these  hospitals.  We 
also  excluded  the  49  short-term,  acute 
care  hospitals  in  Maryland  from  our 
analysis.  These  hospitals  remain 
excluded  from  the  prospective  payment 
system  imder  the  waiver  at  section 
1814(b)(3)  of  the  Act.  (As  of  January  1, 
1995,  the  hospitals  participating  in  the 
New  York  Finger  Ldces  demonstration 
project  began  to  be  paid  under  the 
prospective  pa5anent  system.)  Thus,  as 
of  August  1995,  just  over  5,200  hospitals 
were  recei^Hng  prospectively  based 
payments  for  frumishing  inpatient 


services.  This  represents  about  82 
percent  of  all  Medicare-participating 
hospitals.  The  majority  of  this  impact 
analysis  focuses  on  this  set  of  hospitals. 

The  remaining  18  percent  are 
specialty  hospitals  that  are  excluded 
^m  the  prospective  payment  system 
and  continue  to  be  paid  on  the  basis  of 
their  reasonable  costs,  subject  to  a  rate- 
of-increase  ceiling  on  their  inpatient 
operating  costs  per  discharge.  These 
hospitals  include  psychiatric, 
rehabilitation,  long-term  care, 
children’s,  and  cancer  hospitals.  The 
impact  on  these  hospitals  of  the  changes 
implemented  in  this  final  rule  is 
discvissed  below. 

V.  Impact  on  Excluded  Hospitals  and 
Units 

As  of  August  1995,  just  over  1,100 
specialty  hospitals  are  excluded  from 
the  prospective  payment  system  and  are 
instead  paid  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling 
imder  §413.40.  In  addition, 
approximately  2.250  psychiatric  and 
re^bilitation  units  in  hospitals  that  are 
subject  to  the  prospective  payment 
system  are  exclude  from  the 
prospective  payment  system  and  paid  in 
accordance  with  §  413.40. 

In  accordance  with  section 
1886(b)(3)(B)(ii)(V)  of  the  Act,  the 
update  factor  applicable  to  the  rate-of- 
increase  limit  for  excluded  hospitals 
and  imits  for  FY  1996  is  the  hospital 
market  basket  minus  1.0  percentage 
point,  adjusted  to  accoimt  for  the 
relationship  between  the  hospital’s 
allowable  operating  cost  per  case  and  its 
target  amoimts.  We  are  cmrently 
projecting  an  increase  in  the  excluded 
ho^ital  market  basket  of  3.4  percent. 

The  impact  on  excluded  hospiteds  and 
units  of  the  proposed  update  in  the  rate- 
of-increase  limit  depends  on  the 
cumulative  cost  increases  experienced 
by  each  excluded  hospital  and  excluded 
unit  since  its  applicable  base  period.  For 
excluded  hospitals  and  units  that  have 
maintained  their  cost  increases  at  a  level 
below  the  percentage  increases  in  the 
rate-of-increase  limits  since  their  base 
period,  the  major  effect  will  be  on  the 
level  of  incentive  payments  these 
hospitals  and  imits  receive.  Conversely, 
for  excluded  hospitals  and  imits  with 
per-case  cost  increases  above  the 
cumulative  update  in  their  rate-of- 
increase  limit,  the  major  effect  will  be 
the  amount  of  excess  costs  that  the 
hospitals  would  have  to  absorb. 

In  this  context,  we  note  that,  under 
§  413.40(d)(3),  an  excluded  hospital  or 
unit  whose  costs  exceed  the  rate-of- 
increase  limit  may  receive  the  lower  of 
its  rate-of-iiicrease  ceiling  plus  50 
percent  of  reasonable  costs  in  excess  of 
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the  ceiling,  or  110  percent  of  its  ceiling. 
In  addition,  imder  the  various 
provisions  set  forth  in  §  413.40, 
excluded  hospitals  and  imits  may  obtain 
payment  adjustments  for  significant,  yet 
justifiable,  increases  in  operating  costs 
that  exceed  the  limit.  At  the  same  time, 
however,  by  generally  limiting  payment 
increases,  we  continue  to  provide  an 
incentive  for  excluded  hospitals  and 
units  to  restreiin  the  growth  in  their 
spending  for  patient  services. 

VI.  Impact  of  Changes  In  the  Operating 
Prospective  Payment  System 

A.  Basis  and  Methodology  of  Estimates 

In  this  final  rule,  we  are 
implementing  policy  changes  and 
payment  rate  updates  for  the 
prospective  payment  systems  for 
operating  and  capital-related  costs.  We 
have  prepared  separate  analyses  of  the 
changes  to  each  system,  beginning  with 
changes  to  the  operating  prospective 
pa)rment  system. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below 
are  taken  fix>m  the  FY  1994  MedPAR  file 
(updated  through  Jime  1995)  and  the 
most  ciurent  provider-specific  file  that 
is  used  for  payment  purposes.  Although 
the  analyses  of  the  changes  to  the 
operating  prospective  payment  system 
do  not  incorporate  any  actual  cost  data, 
the  most  recently  available  hospital  cost 
report  data  were  used  to  create  some  of 
the  variables  by  which  hospitals  are 
categorized.  Om  analysis  has  several 
qualifications.  First,  we  do  not  make 
adjustments  for  behavioral  changes  that 
hospitals  may  adopt  in  response  to  these 
poUcy  changes.  Second,  due  to  the 
interdependent  natiue  of  the 
prospective  payment  system,  it  is  very 
difficult  to  precisely  quantify  the  impact 
associated  with  a  given  change.  Third, 
we  draw  upon  various  sources  for  the 
data  used  to  categorize  hospitals  in  the 
tables.  In  some  cases,  particularly  the 
number  of  beds,  there  is  a  fair  degree  of 
variation  in  the  data  from  different 
sources.  We  have  attempted  to  construct 
these  variables  with  the  best  available 
source  overall.  For  individual  hospitals, 
however,  some  miscategorizations  are 
possible. 

Using  cases  in  the  FY  1994  MedPAR 
file,  we  simulated  payments  under  the 
operating  prospective  payment  system 
given  various  combinations  of  payment 
parameters.  Any  short-term,  acute  care 
hospitals  not  paid  imder  the  general 
prospective  payment  systems  (Indian 
Health  Service  Hospitals  and  hospitals 
in  Maryland)  are  excluded  from  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or 
payments  for  costs  other  than  inpatient 


operating  costs,  are  not  analyzed  here. 
Estimated  payment  impacts  of  the  FY 
1996  changes  to  the  capital  prospective 
payment  system  are  discussed  below  in 
section  VII  of  Appendix  A. 

The  changes  mscussed  separately 
below  are  the  following: 

•  The  effects  of  the  annual 
reclassification  of  diagnoses  and 
procedures  and  the  recalibration  of  the 
diagnosis-related  group  (DRG)  relative 
weights  required  by  section 
1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  changes  in  hospital 
wage  index  values  reflecting  the  wage 
index  update. 

•  The  effects  of  changing  the  transfer 
payment  policy  to  a  graduated  per  diem 
payment  methodology. 

•  The  effects  of  geographic 
reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  that  are  effective  in  FY  1996. 

•  The  effects  of  phasing  out  payments 
for  extraordinarily  lengthy  cases  (day 
outher  cases)  (with  a  corresponding 
increase  in  payments  for  extraordinarily 
costly  cases  (cost  outliers)),  in 
accordance  with  section 
1886(d)(5)(A)(v)  of  the  Act. 

•  The  total  change  in  payments  based 
on  FY  1996  policies  relative  to 
payments  based  on  FY  1995  policies. 

To  illustrate  the  impacts  of  the  FY 
1996  changes,  our  FY  1996  baseline 
simulation  model  uses:  the  FY  1995 
GROUPER  (version  12.0);  the  FY  1995 
wage  indexes;  the  current  imiform  per 
diem  transfer  payment  policy;  no  effects 
of  FY  1996  reclassifications;  and  oirrent 
outlier  policy  (25  percent  phase-out  of 
day  outlier  payments).  Outliers  are 
estimated  to  be  5.1  percent  of  total  DRG 
payments. 

Each  policy  change  is  then  added 
incrementally  to  this  baseline  model, 
finally  arriving  at  an  FY  1996  model 
incorporating  all  of  the  changes.  This 
allows  us  to  isolate  the  effects  of  each 
change. 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case 
from  FY  1995  to  FY  1996.  Tliree  factors 
not  displayed  in  the  previous  five 
columns  have  significant  impacts  here. 
First  is  the  update  to  the  standardized 
amoimts.  In  accordance  with  section 
1886(d)(3)(A)(iv)  of  the  Act,  we  are 
updating  the  large  urban  and  the  other 
areas  average  standardized  amounts  for 
FY  1996  using  the  most  recent 
forecasted  hospital  market  basket 
increase  for  FY  1996  of  3.5  percent, 
minus  2.0  percentage  points.  Thus,  the 
update  to  the  large  urban  and  other 
areas’  standardized  amounts  is  1.5 
percent.  Similarly,  section 
1886(b)(3)(C)(ii)  of  the  Act  provides  that 
the  update  factor  applicable  to  the 


hospital-specific  rates  for  sole 
community  hospitals  (SCHs)  and 
essential  access  commimity  hospitals 
(EACHs)  (which  are  treated  as  SCHs  for 
payment  purposes)  is  also  the  market 
basket  increase  minus  2.0  percent,  or  1.5 
percent. 

A  second  significant  factor  impacting 
upon  changes  in  payments  per  case 
from  FY  1995  to  FY  1996  is  a  change  in 
MGCRB  reclassification  status  fi:om  one 
year  to  the  next.  That  is,  hospitals 
reclassified  in  FY  1995  that  are  no 
longer  reclassified  in  FY  1996  may  have 
a  negative  payment  impact  going  fi:om 
FY  1995  to  FY  1996;  conversely, 
hospitals  not  reclassified  in  FY  1995 
and  reclassified  in  FY  1996  may  have  a 
positive  payment  impact  finm  FY  1995 
to  FY  1996.  In  some  cases  these  impacts 
can  be  quite  substantial,  so  that  a 
relatively  few  number  of  hospitals  in  a 
particular  category  that  lost  their 
reclassification  status  can  hold  the 
average  percentage  change  for  the 
category  below  the  mean. 

Third,  when  comparing  our  estimated 
FY  1995  payments  to  FY  1996 
payments,  another  significant 
consideration  is  that  we  currently 
estimate  that  actual  outlier  payments 
during  FY  1995  will  be  4.0  percent  of 
actual  total  DRG  payiQents.  When  the 
FY  1995  final  rule  was  published 
September  1, 1994  (59  FR  45330),  we 
estimated  that  FY  1995  outlier  payments 
would  be  5.1  percent  of  total  DRG 
payments,  and  the  standardized 
amounts  were  reduced  correspondingly. 
The  effects  of  the  lower  than  expected 
outher  payments  during  FY  1995  are 
reflected  in  the  analyses  below 
comparing  our  current  estimates  of  FY 

1995  total  payments  to  estimated  FY 

1996  payments. 

Table  I  demonstrates  the  results  of  omr 
analysis.  The  table  categorizes  hospitals 
by  various  geographic  and  special 
payment  consideration  groups  to 
illustrate  the  varying  impacts  on 
different  tjrpes  of  hospitals.  The  top  row 
of  the  table  shows  the  overall  impact  on 
the  5,207  hospitals  included  in  the 
analysis.  This  is. 47  fewer  hospitals  than 
were  included  in  the  impact  analysis  in 
the  FY  1995  final  rule  (59  FR  45496). 
Data  for  106  hospitals  that  were 
included  in  last  year’s  analysis  were  not 
available  for  analysis  this  year;  however, 
data  were  available  this  year  for  54 
hospitals  for  which  data  were  not 
available  last  year.  In  addition,  5 
hospitals  previously  excluded  firom  our 
analysis  because  they  were  participating 
in  the  Finger  Lakes  demonstration 
project  are  included  in  our  analysis  this 
year  because  the  demonstration 
authority  has  expired  and  these 


45926  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


hospitals  are  now  being  paid  imder  the 
prospective  payment  system. 

The  next  four  rows  of  Table  I  contain 
hospitals  categorized  according  to  their 
geographic  location  (all  urbans  as  well 
as  large  urban  and  other  urban  or  rural). 
There  are  2,942  hospitals  located  in 
urban  areas  (MSAs  or  NECMAs) 
included  in  our  analysis.  Among  these, 
there  are  1,647  hospitals  located  in  large 
urban  areas  (populations  over  1 
million),  and  1,295  hospitals  in  other 
urban  areas  (populations  of  1  million  or 
fewer).  In  addition,  there  are  2,265 
hospitals  in  rural  areas.  The  next  two 
groupings  are  by  bed  size  categories, 
shown  separately  for  urban  and  rural 
hospitals.  The  final  groupings  by 
geographic  location  are  by  census 
divisions,  also  shown  separately  for 
urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows 
changes  in  payments  based  on  hospitals’ 
FY  1996  payment  classifications, 
including  any  reclassifications  imder 
section  1886(d)(10)  of  the  Act.  For 
example,  the  rows  labeled  urban,  large 
urban,  other  luban,  and  rural  show  the 
numbers  of  hospitals  being  paid  based 
on  these  categorizations,  ^er 
consideration  of  geographic 
reclassifications,  are  3,152;  1,835;  1,317; 
and  2,055,  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  ch^ges  on  hospitals 
grouped  by  whether  or  not  they  have 
residency  programs  (teaching  hospitals 
that  receive  an  indir^  medical 
education  (IME)  adjustment),  receive 
disproportionate  share  (DSH)  pa)mients, 
or  both.  There  are  4,135  nonteaching 
hospitals  in  our  analysis,  841  with  fewer 


than  IOC  residents,  and  231  with  100  or 
more  residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH 
payment  status.  In  the  past,  we  have 
included  as  urban  hospitals  those  that 
are  located  in  a  rural  area  but  were 
reclassified  as  mrban  by  the  MGCRB  for 
purposes  of  the  standardized  amovmt, 
since  they  have  been  considered  urban 
in  determining  the  amount  of  their  DSH 
adjustment.  This  year,  however,  we 
have  isolated  these  hospitals  in  sepeurate 
rows  to  identify  the  payment  impacts  of 
reclassification  solely  for  DSH.  In  these 
rows,  labeled  “Large  Urban  and  DSH” 
and  “DSH  Only,”  imder  the  heading 
“Reclassified  Rural  DSH,”  we  group 
reclassified  rural  hospiteds  that  receive 
DSH  after  reclassification  based  on 
whether  they  also  receive  the  higher 
large  urban  amount,  or  are  only 
benefitting  from  reclassification  to  an 
other  urban  area  by  receiving  higher 
DSH  payments.  Hospitals  in  the  rural 
DSH  categories,  therefore,  including 
those  in  the  rural  referral  center  (RRC) 
and  SCH  categories,  represent  hospitals 
that  were  not  reclassified  for  purposes 
of  the  standardized  amount,  lliey  may, 
however,  have  been  reclassified  for 
purposes  of  assigning  the  wage  index. 
The  next  category  groups  hospitals  paid 
on  the  basis  of  the  urbam  standardized 
amount  in  terms  of  whether  they  receive 
the  IME  adjustment,  the  DSH 
adjustment,  both,  or  neither. 

The  next  four  rows  examine  the 
impacts  of  the  changes  on  rural 
hospitals  by  special  payment  groups 
(SCHs,  RRCs,  and  EACHs).  Rural 
hospitals  reclassified  for  FY  1996  for 


purposes  of  the  standardized  amount 
are  not  included  here. 

The  RRCs  (91),  SCH/EACHs  (623), 
and  SCH/EACHs  and  RRCs  (39)  shown 
here  were  not  reclassified  for  purposes 
of  the  standardized  amount,  lliere  are  5 
SCH/EACHs  included  in  our  analysis 
and  4  EACH/RRCs. 

There  are  7  RRCs  and  12  SCHs  that 
will  be  reclassified  for  the  standardized 
amount  in  FY  1996  and  are  therefore  not 
included  in  these  rows.  In  addition,  two 
hospitals  that  are  SCH/RRCs  will  be 
reclassified  for  the  standardized  amount 
(one  of  these  hospitals  will  also  be 
reclassified  for  the  wage  index). 

The  next  two  groupings  are  based  on 
type  of  ownership  and  the  hospital’s 
Medicare  utilization  expressed  as  a 
percent  of  total  patient  days.  These  data 
are  taken  from  the  FY  1993  Medicare 
cost  report  files,  the  latest  available. 

Data  needed  to  calculate  Medicare 
utilization  percentages  were  unavailable 
for  122  hospitals.  For  the  most  part, 
these  are  either  new  hospitals  or 
hospitals  filing  manual  cost  reports  that 
are  not  yet  entered  into  the  data  base. 

The  next  series  of  groupings  concern 
the  geographic  reclassication  status  of 
hospiteds.  The  first  three  groupings 
display  hospitals  that  were  reclassified 
by  the  MGCRB  for  either  FY  1995  or  FY 
1996,  or  for  both  years,  by  urban/rural 
status.  The  next  rows  illustrate  the 
overall  number  of  reclassifications,  as 
well  as  the  numbers  of  reclassified 
hospitals  grouped  by  urban  and  rural 
location.  The  final  row  in  Table  I 
contains  hospitals  located  in  rural 
counties  but  deemed  to  be  urban  under 
section  1886(d)(8)(B)  of  the  Act. 


Table  I.— Impact  Analysis  of  Changes  for  FY  1996  Operating  Prospective  Payment  System 

[Percent  changes  in  payments  per  case] 


Num.  of 
hosps.' 

(0) 

DRG 

recalitxation^ 

(1) 

New  wage 
data  3 

(2) 

New  trans¬ 
fer  policy^ 

(3) 

MGCRB 
reclassi¬ 
fication  s 

(4) 

Day  outlier 
^licy 
changes B 

(5) 

All  FY 
1.996 

changes^ 

(6) 

(BY  GEOGRAPHIC  LOCATION) 

ALL  HOSPITALS . 

5,207 

0.0 

0.0 

2.6 

URBAN  HOSPITALS  . 

2,942 

-0.1 

2.5 

LARGE  URBAN  . 

1,647 

0.1 

-0.3 

-0.1 

2.2 

OTHER  URBAN . 

1,295 

-0.1 

-0.1 

0.1 

3.0 

RURAL  HOSPITALS . 

2,265 

0.2 

0.3 

3.1 

BED  SIZE  (URBAN): 

0-99  BEDS  . 

755 

0.1 

0.0 

0.3 

2.8 

100-199  BEDS  . . . 

925 

0.1 

0.2 

0.1 

0.1 

3.0 

200-299  BEDS  . . . 

595 

0.0 

-0.3 

0.0 

2.7 

300-499  BEDS  . 

489 

-0.1 

-0.1 

2.4 

500  OR  MORE  BEDS . 

178 

-0.3 

-0.2 

2.0 

BED  SIZE  (RURAL): 

0-49  BEDS  . 

1,179 

0.3 

0.1 

0.6 

0.0 

0.0 

3.1 

50-99  BEDS  . 

665 

0.2 

0.2 

0.9 

0.1 

3.4 

100-149  BEDS  . 

227 

0.1 

0.4 

0.3 

3.1 

0.1 

2.6 

150-199  BEDS  . 

109 

0.2 

0.1 

2.8 

0.0 

3.3 

200  OR  MORE  BEDS . 

85 

0.0 

1  0.4 

0.0 

5.4 

0.0 

3.2 
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Table  I.— Impact  Analysis  of  Changes  for  FY  1996  Operating  Prospective  Payment  System— Continued 

[Percent  changes  in  payments  per  case] 


Num.  of 
hosps.' 

(0) 

DRG 

recalibration  2 

(1) 

New  wage 
data^ 

(2) 

New  trans¬ 
fer  policy^ 

(3) 

MGCRB 

redassF 

ficatione 

(4) 

Day  outlier 

changes* 

(5) 

Al  FY 
1996 

changes^ 

(6) 

URBAN  BY  CENSUS  DIVISION: 

NEW  ENGLAND  . 

164 

0.2 

-0.3 

-0.2 

-0.2 

2.1 

MIDDLE  ATLANTIC . 

441 

0.4 

-0.6 

-0.4 

-0.8 

1.8 

SOUTH  ATLANTIC . 

435 

0.1 

-0.5 

0.1 

2.6 

EAST  NORTH  CENTRAL . 

490 

-0.1 

-0.1 

-0.1 

0.2 

2.6 

EAST  SOUTH  CENTRAL . 

164 

-0.2 

0.1 

-0.1 

-0.4 

0.2 

2.7 

WEST  NORTH  CENTRAL . 

196 

-0.1 

-0.7 

-0.1 

-0.5 

cl 

1.9 

WEST  SOUTH  CENTRAL . 

387 

0.7 

-0.1 

^^■7  cl 

3.7 

MOUNTAIN . 

132 

-0.1 

-0.5 

-0.1 

-0.4 

2.2 

PACIFIC . . 

485 

-0.1 

0.4 

0.2 

2.8 

PUERTO  RICO . . . 

48 

2.7 

-0.2 

-0.5 

55 

RURAL  BY  CENSUS  DIVISION: 

NEW  ENGLAND  . 

53 

0.5 

0.1 

1.3 

0.1 

3.8 

MIDDLE  ATLANTIC . 

84 

-0.5 

0.1 

1.5 

-0.3 

3.0 

SOUTH  ATLANTIC . 

300 

0.1 

0.6 

32 

0.0 

3.0 

EAST  NORTH  CENTRAL . . . 

305 

0.2 

0.5 

1.9 

0.1 

3.6 

EAST  SOUTH  CENTRAL . 

278 

0.0 

0.8 

0.0 

3.5 

WEST  NORTH  CENTRAL . 

529 

0.2 

-0.2 

0.1 

2.9 

WEST  SOUTH  CENTRAL . 

354 

0.1 

-0.4 

3.1 

0.1 

2.6 

MOUNTAIN  . 

214 

-0.1 

0.1 

-0.1 

0.1 

2.2 

PACIFIC . 

143 

0.2 

1.4 

0.1 

3.4 

PUERTO  RICO . 

5 

-0.6 

-0.1 

-0.5 

0.1 

25 

(BY  PAYMENT  CATEGORIES) 


URBAN  HOSPITALS  . 

3,152 

0.0 

0.0 

0.0 

-05 

0.0 

2.5 

LARGE  URBAN  . 

1,835 

0.1 

-0.3 

0.0 

-0.3 

^-0.1 

2.3 

OTHER  URBAN . 

1,317 

-0.1 

0.4 

0.0 

-0.2 

0.1 

3.0 

RURAL  HOSPITALS . . 

TEACHING  STATUS: 

2,055 

05 

0.2 

0.3 

1.6 

0.0 

2.8 

NON-TEACHING  . 

4,135 

0.1 

0.1 

0.1 

0.3 

0.1 

3.0 

LESS  THAN  100  RES . 

841 

0.0 

0.0 

-0.1 

-0.3 

0.0 

2J5 

100+  RESIDENTS  . . 

DISPROPORTIONATE  SHARE  HOSPITALS 
(DSH): 

231 

0.0 

-0.4 

-0.1 

-0.3 

-0.4 

1.8 

NON-DSH  . 

URBAN  DSH: 

3,234 

0.1 

0.0 

0.1 

0.1 

0.1 

2.8 

100  BEDS  OR  MORE  . 

1,370 

0.0 

0.0 

-0.1 

-0.4 

-0.1 

2.3 

FEWER  THAN  100  BEQS . 

RECLASSIFIED  RURAL  DSH: 

120 

0.0 

05 

0.3 

-0.6 

0.2 

3.3 

LARGE  URBAN  AND  DSH  . 

22 

0.0 

05 

0.1 

11.1 

0.1 

5.9 

DSH  ONLY  . 

RURAL  DSH: 

69 

0.1 

0.5 

05 

8.6 

0.0 

5.0 

SOLE  COMMUNITY  (SCH) . 

136 

0.2 

0.0 

0.1 

0.1 

*  0.0 

2.1 

REFERRAL  CENTERS  (RRC) . 

OTHER  RURAL  DSH  HOSP.: 

29 

0.1 

0.4 

0.1 

3.0 

-05 

2.9 

100  BEDS  OR  MORE  . 

82 

0.1 

0.5 

0.4 

25 

0.1 

1.5 

FEWER  THAN  100  BEDS . 

URBAN  TEACHING  AND  DSH: 

145 

0.0 

0.7 

0.7 

0.1 

0.1 

3.6 

BOTH  TEACHING  AND  DSH . 

667 

0.0 

-0.1 

-0.1 

-0.5 

-0.3 

2.1 

TEACHING  AND  NO  DSH  . 

356 

0.0 

-0.1 

-0.1 

-05 

0.0 

2.5 

NO  TEACHING  AND  DSH  . 

914 

0.0 

0.2 

0.0 

0.2 

0.1 

3.0 

NO  TEACHING  AND  NO  DSH . 

RURAL  HOSPITAL  TYPES: 

NONSPECIAL  STATUS: 

1515 

0.1 

—  0.1 

0.1 

-0.3 

05 

3.0 

HOSPITALS . 

1,302 

0.2 

0.4 

0.6 

1.4 

0.1 

2.9 

RRC  . . 

91 

0.1 

0.3 

0.1 

4.9 

0.1 

3.5 

SCH/EACH  . 

623 

0.3 

0.0 

0.1 

0.0 

0.0 

25 

SCH/EACH  AND  RRC . 

TYPE  OF  OWNERSHIP: 

39 

0.2 

0.0 

0.0 

0.3 

-0.1 

25 

VOLUNTARY  . 

3,149 

0.1 

-0.1 

0.0 

-0.1 

-0.1 

2.5 

PROPRIETARY  . 

718 

-0.1 

0.0 

0.0 

0.3 

0.2 

2.9 

GOVERNMENT  .  . 

MEDICARE  UTILIZATION  AS  A  PERCENT  OF 
INPATIENT  DAYS: 

1,340 

0.0 

0.2 

0.1 

0.3 

0.0 

2.9 

0-25  . 

267 

0.0 

-0.3 

0.0 

-0.1 

-05 

2.1 

25-50  . 

1,356 

0.0 

0.0 

-0.1 

-0.3 

-0.1 

2.3 
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Table  I.— Impact  Analysis  of  Changes  for  FY  1996  Operating  Prospective  Payment  System— Continued 

[Percent  changes  in  payments  per  case] 


Num.  of 
hosps.^ 

(0) 

DRG 

recalibration  2 

(1) 

New  wage 
data^ 

(2) 

New  trans¬ 
fer  policy^ 

(3) 

MGCRB 
reclassi¬ 
fication  s 

(4) 

Day  outUer 
policy 
changes B 

(5) 

All  FY 
1996 

changes 7 

(6) 

50-65  . 

2,217 

0.1 

0.1 

0.0 

0.1 

2.8 

OVER  65 . 

1,245 

0.2 

-0.1 

0.1 

0.1 

2.7 

UNKNOWN  . . 

122 

1 

0.4 

_ 

-0.5 

0.0 

-0.1 

-1.2 

1.7 

HOSPITALS  RECLASSIFIED  BY  THE  MEDICARE  GEOGRAPHIC  REVIEW  BOARD 


RECLASSIFICATION  STATUS  DURING  FY95 
ANDFY96: 

RECLASSIFIED  DURING  BOTH  FY95 

■I 

AND  FY96  . . . 

453 

0.1 

0.1 

4.8 

2.9 

URBAN  . 

163 

0.1 

2.7 

0.0 

3.0 

RURAL . 

290 

0.1 

0.2 

0.1 

2.9 

RECLASSIFIED  DURING  FY96  ONLY  . 

147 

0.2 

0.1 

0.1 

4.0 

0.0 

8.4 

URBAN  . 

31 

0.3 

-0.1 

0.1 

2.1 

-0.2 

7.7 

RURAL . . . 

116 

0.1 

0.3 

0.2 

5.6 

0.1 

9.0 

RECLASSIFIED  DURING  FY95  ONLY . 

284 

0.0 

0.1 

-1.4 

0.1 

-0.7 

URBAN  . 

112 

0.0 

0.1 

-0.1 

-1.8 

0.1 

-0.4 

RURAL . 

172 

0.2 

0.1 

0.1 

-1.5 

FY  96  RECLASSIFICATIONS: 

ALL  RECLASSIFIED  HOSP  . 

602 

0.1 

il 

4.0 

STAND.  AMOUNT  ONLY . 

210 

0.1 

3.9 

WAGE  INDEX  ONLY . 

258 

0.1 

7.1 

0.0 

4.3 

BOTH  . 

134 

0.1 

-0.1 

0.0 

3.8 

NONRECLASSIFIED . 

4,578 

71 

2.4 

ALL  URBAN  RECLASS . 

195 

0.1 

0.0 

3.7 

STAND.  AMOUNT  ONLY . 

68 

0.8 

0.0 

3.7 

WAGE  INDEX  ONLY . 

35 

0.1 

0.1 

-0.1 

5.9 

-0.2 

4.8 

BOTH  . 

92 

0.1 

-0.2 

0.0 

3.0 

NONRECLASSIFIED . 

2,747 

-0.1 

-0.6 

0.0 

2.4 

ALL  RURAL  RECLASS  . 

407 

0.1 

0.2 

7.4 

0.1 

4.4 

STAND.  AMOUNT  ONLY  . 

142 

0.1 

3.8 

4.1 

WAGE  INDEX  ONLY . 

223 

0.1 

0.2 

0.1 

4.0 

BOTH  . 

42 

0.1 

0.1 

6.3 

NONRECLASSIFIED . 

1,831 

0.2 

2.4 

OTHER  RECLASSIFED  HOSPITALS  (SEC- 

TION  1886(d)(8)(B))  . 

27 

0.1 

-0.1 

0.1 

3.3 

'  Because  data  necessary  to  classiN  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Discharm  data  are  from  FY  1994,  and  hospital  cost  report  data  are  from  reporting  periods  beginning  in  FY  1992  and  FY  1993. 

^TNs  column  displays  me  payment  impacts  of  the  recalibration  of  me  DRG  weights,  based  on  FY  1994  MedPAR  data  aixf  the  DRG  classifica¬ 
tion  changes,  in  accordance  with  section  1886(d)(4)(C)  of  the  Act. 

3This  column  shows  the  payment  effects  of  updatirig  me  data  used  to  calculate  the  wage  index  with  data  from  the  FY  1992  cost  reports. 

^This  column  displays  the  payment  impacts  of  revising  the  per  diem  methodology  for  transfer  cases  from  the  current  flat  per  diem  methodol- 
ogy  to  a  graduated  per  diem  methodology. 

^  Shown  here  are  the  combined  effects  of  geographic  reclassification  by  the  Medicare  Geographic  Classification  Review  Board  (MGCRB).  The 
effects  shown  here  derrxxistrate  the  FY  1996  payment  impacts  of  going  from  no  reclassifications  to  the  reclassifications  scheduled  to  be  in  effect 
for  FY  1996.  Reclassification  for  prior  years  has  no  bearing  on  the  payment  impacts  shown  here. 

BTNs  column  illustrates  the  payment  impacts  of  our  changes  affecting  payments  for  outliers,  in  accordance  with  section  1886(d)(5)  of  the  Act 

^This  column  shows  changes  in  payments  from  FY  1995  to  FY  1996.  It  incorporates  all  of  me  changes  displayed  in  columns  1  mrouqh  5.  It 
also  displays  the  impacts  of  the  u(^tes  to  the  FY  1996  starxlardized  amounts,  changes  in  iK^pitals’  reclassification  status  in  FY  1996  com¬ 
pared  to  FY  1995,  and  the  difference  in  outlier  payments  from  FY  1995  to  FY  1996.  The  sum  of  the  first  five  columns  plus  these  effects  may  be 
slightly  different  from  the  percentage  char^ges  shown  here,  due  to  rourxling  errors  and  interactive  effects. 


B.  The  Impact  of  the  Changes  to  the 
DRG  Wei^ts  (Column  1 ) 

In  column  1  of  Table  I,  we  present  the 
combined  effects  of  the  revised  DRG 
classification  system,  and  the 
subsequent  recaUbration  of  the  DRG 
weights  incorporating  these  revised 
DRC^,  as  discussed  in  section  n  of  the 
preamble  to  this  final  rule.  Section 
1886(d)(4)(C)(i)  of  the  Act  requires  us 
each  year  to  make  appropriate 
classification  changes  and  to  recalibrate 


the  DRG  weights  in  order  to  reflect 
changes  in  treatment  patterns, 
technology,  and  any  other  factors  that 
may  change  the  relative  use  of  hospital 
resources.  The  impact  of  reclassification 
and  recalibration  on  aggregate  payments 
is  required  by  section  1886(d)(4)(C)(iii) 
of  the  Act  to  be  budget  neutral. 

The  first  row  of  Table  I  shows  that  the 
overall  effect  of  these  changes  is  budget 
neutral.  That  is,  the  percentage  change 
when  adding  the  FY  1996  GROUPER 
(version  13.0)  to  the  FY  1996  baseline  is 


0.0.  As  described  previously,  all  of  the 
other  payment  parameters  are  held 
constant  for  the  comparison  in  column 
1,  only  the  version  of  the  GROUPER  is 
different. 

Consistent  with  the  minor  changes  we 
are  making  to  the  FY  1996  GROUPER, 
the  redistributional  impacts  across 
hospital  groups  ^  very  small  (an 
increase  of  0.1  for  large  urban  and  0.2 
for  rural  hospitals  and  a  decrease  of  0.1 
for  other  urban  hospitals).  Among  other 
hospital  categories,  the  net  effects  are 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45929 


positive  cheinges  for  small  and  mediiun- 
size  (up  to  200  beds)  rural  hospitals  and 
slightly  positive  changes  for  small  (up  to 
200  beds)  urban  hospitals. 

The  largest  single  effect  on  any  of  the 
hospital  categories  examined  is  a  0.5 
percent  increase  for  rural  hospitals  in 
the  Middle  Atlantic  census  division.  We 
note  that  urban  hospitals  in  this  census 
division  also  show  a  positive  increase, 
0.4  percent.  We  attribute  this  to  the 
changes  in  our  methodology  for 
identifying  the  statistical  outliers  that 
are  eliminated  from  the  data  used  to 
recalibrate  the  DRG  weights  (described 
in  section  n.C  of  the  preamble  to  this 
final  rule).  In  previous  recalibrations, 
we  eliminated  all  cases  outside  3.0 
standard  deviations  fiiom  the  geometric 
mean  of  standardized  charges  per  case 
for  each  DRG.  In  the  DRG  recalibration 
set  forth  in  this  final  rule,  we  eliminated 
only  cases  that  met  both  this  current 
criterion  and  an  additional  criterion  that 
the  cases  fall  outside  3.0  standard 
deviations  from  the  geometric  mean  of 
standardized  charges  per  day  for  each 
DRG.  Because  hospitals  in  the  Middle 
Atlantic  census  division  have  longer 
lengths  of  stay  (as  demonstrated  by  the 
impacts  of  phasing  out  the  day 
outliers — see  the  ^scussion  l^low 
concerning  coliunn  5),  they  woiild  be 
likely  to  have  cases  that  exceed  the  3.0 
standard  deviation  threshold  for  average 
charges  per  case  but  not  the  per  day 
threshold.  Thus,  costly  cases  previously 
eliminated  would  be  left  in  the 
recalibration,  thereby  influencing  the 
weights  of  the  DRGs  to  which  they  are 
assimed. 

We  also  note  that  rural  hospitals  in 
Puerto  Rico  experience  a  0.4  increase  in 
payments.  This  is  a  function  of  the  fact 
that  only  five  hospitals  are  included  in 
this  category,  mali^g  it  susceptible  to 
the  influence  of  two  hospitals  whose 
case-mix  index  values  increased  by  0.8 
percent. 

Rural  hospitals  overall  exhibit  a 
positive  effect  in  colmnn  1.  Because 
rural  hospital.^  send  out  relatively  more 
transfers,  this  effect  is  probably  a 
reflection  of  the  modification  in  the  way 
we  count  transfer  cases  in  the 
recalibration  methodology  (see  section 
n.C  of  the  preamble  to  this  final  rule). 

A  study  by  the  RAND  Corporation  for 
HCFA,  “An  Evaluation  of  Medicare 
Payments  for  Transfer  Cases”  (Contract 
Number  500-92-0023),  identified  10 
DRGs  that  accomt  for  more  than  half  of 
all  transfer  cases.  These  DRGs 
experience,  on  average,  almost  an  8 
percent  increase  in  their  relative 
weights  under  the  recalibration,  which 
contributes  to  the  increases  experienced 
by  rural  hospitals  and  select  urban 
hospitals.  In  comparison,  the  average 


absolute  change  in  the  weights  of  all 
DRGs  from  FY  1994  to  FY  1995  is 
approximately  1  percent. 

C.  The  Impact  of  Updating  the  Wage 
Data  (Colurnn  2) 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  beriming  October  1, 1993, 
we  annually  update  the  wage  data  used 
to  calculate  the  wage  index.  In 
accordance  with  this  requurement,  the 
wage  index  for  FY  1996  is  based  on  data 
submitted  for  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991  and  l^fore  October  1, 1992.  As 
with  the  previous  column,  the  impact  of 
the  new  data  on  hospital  payments  is 
isolated  by  holding  ^e  other  payment 
parameters  constant  in  the  two 
simulations.  That  is,  column  2  shows 
the  percentage  changes  in  payments 
when  going  from  our  FY  1996 
baseline — ^using  the  FY  1995  wage  index 
(based  on  1991  wage  data)  before 
geographic  reclassifications  and 
incorporating  the  FY  1996  GROUPER — 
to  a  model  substituting  the  FY  1996 
prereclassification  wage  index  (based  on 
FY  1992  data). 

Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  any  updates  or  adjustments 
to  the  wage  index  be  made  in  a  manner 
that  ensures  that  aggregate  payments  to 
hospitals  are  not  affected  by  the  change 
in  the  wage  index.  To  comply  with  the 
requirements  that  the  DRG  and  wage 
index  changes  must  be  implemented  in 
a  budget  neutral  manner,  we  compute  a 
budget  neutrality  adjustment  factor  to 
apply  to  the  standar^zed  amoimts.  For 
the  ^  1996  standardized  amoimts,  this 
adjustment  factor  is  0.999306.  This 
factor  is  applied  to  the  standardized 
amounts  reflected  in  this  column  to 
ensure  that  the  overall  effect  of  the  wage 
index  changes  are  budget  neutral. 

The  results  indicate  that  the  new 
wage  data  do  not  have  a  significant 
overall  impact  on  urban  and  rural 
hospitals.  Virtually  all  prospective 
payment  system  hospitals  (94  percent) 
would  experience  a  change  in  their 
wage  index  of  less  than  5  percent.  This 
column  demonstrates  that  hospitals 
with  significant  changes  in  their  wage 
indexes  are  not  concentrated  within  any 
particular  hospital  group.  For  FY  1996, 
some  of  the  largest  changes  are  evident 
among  both  urban  and  rural  hospitals 
grouped  by  census  division.  More 
census  divisions  experience  payment 
increases,  of  greater  magnitude,  for  rural 
hospitals  than  for  urban  hospitals.  With 
the  exception  of  mban  Puerto  Rico,  all 
payments  change  by  less  than  1.0 
percent.  Although  a  degree  of  variation 
across  census  categories  is  evident  in 
this  column,  ovur  review  of  the  wage 
data  (as  described  below)  indicates  that 


most  of  the  significant  changes  were 
attributable  to  improved  reporting. 

Besides  urban  Puerto  Rico,  the 
greatest  increases  are  for  rural  hospitals 
in  the  East  South  Central  division,  0.8 
percent,  and  urban  hospitals  in  West 
South  Central,  0.7  percent.  The  greatest 
decreases  are  0.7  and  0.6  percent  for 
urban  hospitals  in  the  West  North 
Central  and  Middle  Atlantic  regions, 
respectively,  as  well  as  0.6  percent  for 
rural  Puerto  Rico.  This  effect  contributes 
to  the  0.4  percent  decline  among  major 
teaching  hospitals — New  York  Qty’s 
wage  index  falls  by  nearly  2.0  percent. 
The  Middle  Atlantic  region  also 
experiences  a  payment  decrease  of  0.5 
percent  for  its  rui^  hospitals.  The 
Pacific  region  experiences  an  increase  in 
payments  to  both  urban  and  rural 
hospitals,  with  increases  of  0.4  and  0.6 
percent,  respectively.  The  most 
dramatic  shift  occvus  in  urban  Puerto 
Rico,  where  payments  increase  2.7 
percent.  Of  the  six  urban  areas  in  Puerto 
Rico,  five  experience  large  increases  in 
wage  while  only  one  experiences  a 
sli^t  decline.  We  note  that  while  rural 
Puerto  Rico  had  a  decrease  of  6.9 
percent  in  the  impact  for  the  proposed 
rule,  better  reporting  of  data  has  greatly 
improved  the  rural  Puerto  Rico  wage 
index  values  so  the  decrease  is  only  0.6 
percent  in  the  impact  analysis  for  this 
final  rule.  v 

The  FY  1996  wage  index  represents 
the  third  annual  update  to  the  wage 
data,  and  continues  to  include  salines, 
fringe  benefits,  home  office  salaries,  and 
certain  contract  labor  salaries.  In  the 
past,  updates  to  the  wage  data  have 
results  in  significant  payment  shifts 
among  hospitals.  Since  the  wage  index 
is  now  updated  annually  and  there  are 
no  changes  to  the  types  of  costs 
included  in  the  wage  index  data,  we 
expect  these  payment  fluctuations  will 
be  minimized. 

Based  on  the  FY  1996  wage  index 
calculation  (after  reclassifications  under 
sections  1886(d)(8)(B)  and  1886(d)(10) 
of  the  Act)  compai^  to  the  FY  1995 
wage  index,  there  are  more  labor 
markets  that  experience  an  increase  of  5 
percent  or  more  in  their  wage  index 
values,  and  fewer  labor  markets  that 
experience  a  significant  decrease  of  5 
percent  or  more.  We  reviewed  the  data 
for  any  area  that  experiences  a  wage 
index  change  of  10  percent  or  more  to 
determine  ffie  reason  for  the  fluctuation. 
When  necessary,  we  contacted  the 
intermediaries  to  determine  the  validity 
of  the  data  or  to  obtain  an  explanation 
for  the  change.  The  following  chart 
compares  the  shifts  in  wage  index 
values  (after  reclassifications)  for  labor 
markets  for  FY  1996  with  those 


45930  Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations 


experienced  as  a  result  of  last  year’s 
wage  index  update. 


Percentage  change  in  area 
wage  index  >^ues 

Number  of 
labor  market 
areas 

FY 

1996 

FY 

1995 

Increase  nxxe  than  10  per¬ 
cent  . 

10 

5 

Irxxease  between  5  arxj  10 
percent  . 

21 

17 

Decrease  b^ween  5  and  10 

pAmAnt  . 

6 

13 

D^ease  nxxe  than  10  per¬ 
cent  . 

0 

10 

Under  the  FY  1996  wage  index,  92.7 
percent  of  rural  prospective  payment 
hospitals  and  95.0  percent  of  urban 
hospitals  experience  a  change  in  their 
wage  index  value  of  less  than  5.0 
percent.  Approximately  3.4  percent  (2.1 
percent  of  rural  hospit^s  and  4.4 
percent  of  urban  hospitals)  experience  a 
change  of  between  5  and  10  percent, 
and  2.6  percent  (5.3  percent  of  rural 
hospitals  and  0.6  percent  of  urban 
hospitals)  experience  a  change  of  more 
than  10  percent.  The  following  chart 
shows  the  projected  impact  for  urban 
and  rural  hospitals. 


Percentage  change  in  area 
wage  index  values 

Percent  of  hos¬ 
pitals  (by  urban/ 
rural) 

Rural 

Urban 

Decrease  nxxe  than  10 
percent  . 

1.5 

0.1 

Decrease  between  5  arxf 

10  percent . . . 

1.1 

1.6 

Chan^  between  -5  and 
+5  percent . 

92.7 

95.0 

Increase  between  5  and 

10  percent . 

1.0 

2.8 

Irxxease  more  than  10 
percent  . 

3.8 

0.5 

D.  Transfer  Changes  (Column  3) 

Column  3  of  Table  I  shows  the 
impacts  of  the  change  we  are 
implementing  in  transfer  payment 
policy.  This  ^ange  revises  our 
methodology  for  payment  for  transfer 
cases  under  the  prospective  payment 
system  to  more  appropriately 
compensate  transferring  hospitals  for 
the  Mgher  costs  they  incur,  on  average, 
on  the  first  day  of  a  hospital  stay  prior 
to  transfer.  Oiir  previous  transfer  policy 
paid  a  flat  per  diem  amount  for  each  day 
prior  to  transfer  up  to  the  full  DRG 
amount.  The  per  diem  was  calciilated  by 
dividing  the  Ml  DRG  amount  by  the 
geometric  mean  length  of  stay  for  that 
DRG.  We  are  replacing  this  flat  per  diem 
methodology  with  a  graduated 
methodology  that  pays  twice  the  per 


diem  amoimt  for  the  first  day,  and  the 
per  diem  amount  for  each  day  beyond 
the  first  up  to  the  full  DRG  amount. 

The  payment  impacts  shown  in 
column  3  illustrate  the  effects  of  this 
change,  relative  to  the  baseline 
simulation  based  on  previous  policy  (a 
flat  per  diem  transfer  payment 
methodology).  In  order  to  simulate  the 
effects  of  the  changes,  it  was  first 
necessary  to  identify  current  transfer 
cases.  Current  tremsfers  6ure  identifiable 
by  the  discharge  destination  code  on  the 
patient  bill  (see  the  RAND  study  for  a 
thorough  discussion  of  identifying 
transfer  cases  on  the  MedPAR  file). 

Next,  to  determine  whether  payment 
would  be  made  imder  the  per  diem 
methodology,  we  compared  the  actual 
length  of  stay  prior  to  transfer  to  the 
geometric  mean  length  of  stay  for  the 
DRG  to  which  the  case  is  assigned.  A 
full  discharge  or  a  transfer  case  that 
received  the  full  discharge  payment 
would  be  counted  as  1.0,  while,  rmder 
our  current  transfer  policy,  a  transfer 
case  that  stayed  2  days  in  a  DRG  with 
a  geometric  mean  length  of  stay  of  5 
days  would  coimt  as  0.4  of  a  discharge, 
and  would  be  paid  40  percent  of  the  full 
DRG  amount,  b  this  manner,  transfer 
cases  are  coimted  only  to  the  extent  that 
the  transferring  hospital  received 
payment  for  them.  *10  simulate  our 
change  to  the  per  diem  payment 
methodology,  we  added  1  day  to  the 
actual  lengffi  of  stay  for  transfer  cases, 
thereby  replicating  paying  double  the 
per  diem  for  the  fimt  stay  and  the  flat 
per  diem,  up  to  the  full  DRG  amount,  for 
subsequent  days. 

Finmly,  we  calculated  transfer- 
adjusted  case-mix  indexes  for  each 
hospital.  The  adjusted  case-mix  indexes 
are  calculated  by  summing  the  transfer- 
adjusted  DRG  weights  and  dividing  by 
the  transfer-adjusted  number  of  cases. 
The  transfer-adjusted  DRG  weights  are 
calculated  by  multiplying  the  DRG 
weight  by  the  lesser  of  1  or  the  fraction 
of  the  length  of  stay  for  the  case  divided 
by  the  geometric  mean  length  of  stay  for 
the  DRG.  By  adjusting  the  DRG  weights, 
nontransfer  cases  and  transfer  cases  that 
have  a  length  of  stay  at  least  as  long  as 
the  geometric  mean  length  of  stay  will 
be  represented  by  the  full  DRG  weight, 
while  transfer  cases  with  lengths  of  stay 
below  the  geometric  mean  length  of  stay 
for  the  DRG  will  be  represented  by  a 
lower  number,  reflective  of  their 
payment. 

The  FY  1996  baseline  model  reflected 
in  columns  1  and  2  incorporates 
transfer-adjusted  discharges  and  case- 
mix  indexes  based  on  current  policies. 
That  is,  cases  transferred  prior  to 
reaching  the  geometric  mean  length  of 
stay  received  payments  based  on  the  flat 


per  diem.  In  colvunn  3,  our  model 
substitutes  transfer-adjusted  discharges 
and  case-mix  indexes  that  reflect  our 
policy  change. 

The  first  row  in  column  3  shows  that 
the  net  effect  of  our  change  is  budget 
neutral  compared  to  total  pa)anents 
imder  current  transfer  policy.  As 
specified  in  section  109  of  the  Social 
Swurity  Act  Amendments  of  1994  (Pub. 
L.  103-432),  the  Secretary  is  authorized 
to  make  adjustments  to  the  standardized 
amounts  so  that  adjustments  to  the 
payment  policy  for  transfer  cases  do  not 
affect  aggregate  payments.  As  described 
in  section  n.A.4.a  of  the  Addendum  to 
this  final  rule,  we  applied  a  budget 
neutrality  factor  of  0.997575  to  the 
standardized  amounts  to  account  for  the 
higher  payments  going  to  transfer  cases 
based  on  our  new  payment  policy. 

The  distributional  effects  of  these 
changes  are  to  increase  payments  to 
rural  hospiteds  by  0.3  percent  and 
decrease  urban  hospitals’  payments  by 
less  than  0.1  percent  (the  overall  change 
is  0.0  percent).  Rural  hospitals  clearly 
benefit  firom  the  change  in  transfer 
payment  methodology.  RAND  found 
that  rural  hospitals  as  a  whole  transfer 
4.5  percent  of  their  patients,  compared 
to  1.7  percent  in  large  urban  hospitals 
and  1.6  percent  in  other  urban  hospitals. 
Therefore,  one  would  expect  rural 
hospitals  to  benefit  from  the  change  in 
the  transfer  payment  methodology. 

The  impact  on  small  hospitals  is  also 
positive,  consistent  with  RAND’s 
finding  that  hospitals  with  fewer  than 
50  beds  transfer  6.1  percent  of  their 
cases,  and  hospitals  with  50  to  99  beds 
transfer  4.9  percent  of  cases.  Rural 
hospitals  with  fewer  than  50  beds 
receive  a  0.6  percent  increase  in  per 
case  payments,  and  rural  hospitals  with 
50  to  99  beds  receive  a  0.4  percent 
increase.  Urban  hospitals  with  fewer 
than  100  beds  experience  a  0.3  percent 
rise  in  payments.  Among  rural  hospital 
groups,  nonspecial  status  hospitals 
benefit  by  0.6  percent  and  hospitals 
receiving  DSH  payments  that  are  not 
SCHs  or  RRCs  receive  increases  of  0.4 
percent  for  hospitals  with  100  or  more 
beds  and  0.7  percent  for  hospitals  with 
fewer  than  100  beds. 

E.  Impacts  ofMGCRB  Reclassifications 
(Column  4) 

By  March  30  of  each  year,  the  MGCRB 
makes  reclassification  decisions  that 
will  be  effective  for  the  next  fiscal  year, 
which  begins  on  October  1.  The  MGCRB 
may  reclassify  a  hospital  for  the 
purposes  of  using  the  other  area’s 
standardized  amount,  wage  index  value, 
or  both. 

To  this  point,  all  of  the  simulation 
models  have  assumed  hospitals  are  paid 
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on  the  basis  of  their  geographic  location 
(with  the  exception  of  ongoing  policies 
that  provide  that  certain  hospitals 
receive  payments  on  bases  other  than 
where  they  are  geographically  located, 
such  as  RRCs  and  hospitals  in  rural 
counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The 
changes  in  colmnn  4  reflect  the  per  case 
payment  impact  of  moving  from  this 
baseline  to  a  simulation  incorporating 
the  MGCRB  decisions  for  FY  1996.  As 
noted  above,  these  decisions  afreet 
hospitals’  standardized  amount  and 
wage  index  area  assignments.  In 
ad^tion,  hospitals  reclassified  for  the 
standeudized  amount  also  qualify  to  be 
treated  as  urban  for  purposes  of  the  DSH 
adjustment. 

The  FY  1996  standardized  payment 
amoimts  and  wage  index  values 
incorporate  all  of  the  MGCRB 
reclassification  decisions  that  will  be 
effective  for  FY  1996.  The  wage  index 
values  also  reflect  any  decisions  made 
by  the  HCFA  Administrator  through  the 
appeals  and  review  process  for  MGCRB 
decisions  and  any  reclassification 
withdrawal  requests  that  were  received 
by  the  MGCRB.  These  Administrator 
decisions  and  withdrawals  may  afreet 
the  number  of  reclassified  hospitals 
relative  to  those  shown  in  the  June  2, 
1995  proposed  rule.  They  may  also 
determine  whether  a  redesignated 
hospital  receives  the  wage  index  of  the 
area  to  which  it  is  redesignated  or  a 
combined  wage  index  that  includes  the 
data  for  both  the  hospitals  already  in  the 
area  and  the  redesignated  hospitals. 

The  overall  effect  of  geographic 
reclassification  is  required  to  be.  budget 
neutral  by  section  1886(d)(8)(D)  of  the 
Act.  Therefore,  we  applied  an 
adjustment  of  0.994011  to  ensure  that 
the  effects  of  reclassification  are  budget 
neutral.  (See  section  II.A.4.b.  of  the 
Addendiun  to  this  final  rule).  " 

Rural  hospitals  benefit  from 
geographic  reclassification.  Their 
payments  rise  2.3  percent,  while 
payments  to  urban  hospitals  decline  0.4 
percent.  Large  urban  hospitals  lose  0.5 
percent  because,  as  a  group,  they  have 
the  smelliest  percentage  of  hospitals  that 
are  reclassified,  approximately  4 
percent.  Enough  hospitals  in  other 
urban  areas  are  reclassified  to  limit  the 
decline  in  pa)nnents  stemming  from  the 
budget  neutrality  offset  to  0.1  percent. 
Among  urban  hospitals  grouped  by 
bedsize,  payments  fall  between  0.3  and 
0.5  percent. 

Rural  hospitals  that  reclassify  for 
purposes  of  the  standardized  amount 
and  receive  DSH  payments  experience  a 
significant  increase  in  payments  as  a 
result  of  receiving  higher  DSH  payments 
as  urban  hospitals.  Rural  hospitals 


reclassifying  to  large  urban  areas  and 
also  receiving  DSH  receive  an  11.1 
percent  increase  in  payments.  The 
difference  between  the  large  urban 
standardized  amovmt  and  the  other 
vurban  amount  is  1.6  percent,  and  the 
remainder  is  due  to  DSH  payments  and 
to  any  wage  index  increase  that 
hospitals  reclassified  for  both  the  wage 
index  and  the  standardized  amount 
recei.e. 

Rural  hospitals  reclassifying  to  other 
urban  areas  for  purposes  of  the 
standardized  amoimt  receive  an  8.6 
percent  increase  in  payments.  Since 
there  are  no  longer  separate  rural  and 
other  urban  standardized  amounts,  this 
large  increase  is  attributable  to  the 
hi^er  DSH  payments  these  69  hospitals 
receive  as  a  result  of  being  classified  as 
urban  (as  well  as  any  increase  in  their 
wage  index  for  those  hospitals 
reclassified  for  both  the  wage  index  and 
standardized  amount).  Under  our 
revised  rules  for  MGCRB 
reclassification,  these  hospitals  will  no 
longer  be  eligible  to  reclassify  solely  to 
receive  higher  DSH  payments  effective 
with  reclassifications  for  FY  1997. 

Among  rural  hospitals  designated  as 
RRCs,  57  hospitals  are  reclassified  for 
the  wage  index  only  and  experience  a 
4.9  percent  increase  in  payments 
overall.  This  positive  impact  on  RRCs 
also  appears  in  the  category  of  rural 
hospitals  with  200  or  more  beds,  which 
have  a  5.4  percent  increase  in  payments. 

Rural  hospitals  reclassified  tor  FY 
1995  and  FY  1996  experience  an  8.0 
percent  increase  in  payments,  the 
greatest  of  £my  group  in  the  category. 
This  may  be  due  to  the  fact  that  these 
hospitals  have  the  most  to  gain  from 
reclassification  and  have  been 
reclassified  for  a  period  of  years.  Rvural 
hospitals  reclassified  for  FY  1996  alone 
experience  a  5.6  percent  increase  in 
payments.  Urban  hospitals  reclassified 
for  FY  1995  but  not  FY  1996  experience 
a  1.8  percent  decline  in  payments 
overall.  This  appears  to  be  due  to  the 
combined  impacts  of  the  budget 
neutrality  adjustment  and  a  number  of 
hospitals  in  ^s  category  that 
experience  a  6  percent  drop  in  their 
wage  index  after  reclassification.  Urban 
hospitals  reclassified  for  FY  1996  but 
not  for  FY  1995  experience  a  2.1  percent 
increase  in  payments. 

The  FY  1996  reclassification  section 
of  Table  I  shows  the  changes  in 
payments  per  case  for  all  FY  1996 
reclassified  and  nonreclassified 
hospifrds  in  urban  and  rured  locations 
for  each  of  the  three  reclassification 
categories  (standardized  amount  only, 
wage  index  only,  or  both).  It  illustrates 
that  the  large  impact  for  reclassified 
rural  hospitals  is  due  to  reclassifications 


for  both  the  standardized  amount  and 
the  wage  index.  These  hospitals  receive 
a  13.1  percent  increase.  In  addition, 
rural  hospitals  reclassified  for  the  wage 
index  only  receive  a  7.9  percent 
payment  increase.  The  overall  impact 
on  reclassified  hospitals  is  to  increase 
their  payments  per  case  by  an  average 
of  4.7  percent  for  FY  1996. 

The  reclassification  of  hospitals 
primarily  afreets  payment  to 
nonreclassified  hospitals  through 
changes  in  the  wage  index  and  the 
geographic  reclassification  budget 
neutrality  adjustment  required  by 
section  1886(d)(8)(D)  of  the  Act  Amoi^ 
hospitals  that  are  not  reclassified,  the 
overall  impact  of  hospital 
reclassifications  is  an  average  decrease 
in  payments  per  case  of  about  0.6 
percent,  approximately  the  geographic 
reclassification  budget  neutndity  factor. 
Rviral  nonreclassifi^  hospitals  decrease 
shghtly  less,  experiencing  a  0.4  percent 
decrease.  This  occurs  because  the  wage 
index  values  in  some  rural  areas 
increase  after  reclassified  hospitals  are 
excluded  from  the  calculation  of  those 
values. 

The  number  of  reclassifications  for 
the  standardized  amount,  or  for  both  the 
standardized  amoimt  and  the  wage 
index,  has  declined  frem  496  in  ^ 

1995  to  344  in  FY  1996.  This  is  not 
surprising  because  the  rural 
standardized  amoimt  is  now  equal  to 
the  standardized  amount  for  other  urban 
areas.  Some  rural  hospitals  are 
reclassifying  for  purposes  of  the  large 
urban  amount,  thereby  receiving  a 
payment  rate  even  hi^er  than  they 
would  receive  firom  the  other  naticmal 
amoimt.  Rural  hospitals  also  may  be 
reclassifying  for  the  standardized 
amount  even  though  they  are  only 
ehgible  to  reclassify  to  an  other  urban 
area  in  order  to  either  meet  the  lower 
eligibihty  requirements  for  DSH 
payments,  or  to  receive  higher  DSH 
payments.  The  payment  impact  upon 
hospitals  reclassified  for  the 
standardized  amoimt  only,  however,  is 
significantly  lower  than  it  is  for 
hospitals  reclassifying  for  either  the 
wage  index  alone,  or  for  both  the  wage 
index  and  the  standardized  amount. 

F.  Outlier  Changes  (Column  5) 

Medicare  provides  extra  payment  in 
addition  to  the  regular  DRG  payment 
amount  for  extremely  costly  or 
extraordinarily  leng^y  cases  (cost 
outhers  and  day  outliers,  respectively). 
Section  1886(d)(5)(A)(v)  of  the  Act 
requires  the  Secretary  to  phase  out 
payment  for  day  outhers  in  25  percent 
increments  beginning  in  FY  1995  from 
FY  1994  day  outUer  levels.  Day  outhers 
in  FY  1996  will  account  for 
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approximately  16  percent  of  total  outlier 
payments  (50  percent  of  1994  levels). 
This  reduction  in  day  outlier  payments 
will  be  offset  by  an  increase  in 
payments  for  cost  outliers.  For  FY  1996, 
we  are  setting  the  day  outUer  threshold 
equal  to  the  geometric  mean  length  of 
stay  for  each  DRG,  plus  the  lesser  of  23 
days  or  3.0  standard  deviations.  The 
marginal  cost  factor  for  day  outliers  will 
be  44  percent. 

The  statute  also  authorizes  the 
Secretary  to  set  a  fixed  loss  per  case 
threshold  for  cost  outliers.  For  FY  1996, 
a  case  will  receive  cost  outlier  payments 
if  its  costs  exceed  the  DRG  amount  plus 
$15,150.  We  are  also  maintaining  the 
marginal  cost  factor  for  cost  ouUiers  at 
80  TOrcent. 

The  payment  impacts  of  these 
changes  are  minimal.  The  largest 
impacts  appear  to  be  related  to 
geographic  location  in  terms  of  census 
divisions.  Urban  hospitals  in  the  Middle 
Atlantic  census  division  have  payment 
reductions  of  0.8  percent  per  case.  Rural 
Middle  Atlantic  hospitals  have  a  0.3 
percent  decline.  In  New  England,  urban 
hospitals  experience  decreases  of  0.2 
percent.  Since  the  changes  to  outlier 
policy  result  in  a  shift  in  payments  from 
cases  paid  as  day  outliers  to  cases  paid 
as  cost  outliers,  this  indicates  that  these 
areas  have  higher  percentages  of  day 
outhers.  This  is  consistent  with  our 
previous  analysis  indicating  above 
average  impacts  related  to  day  outlier 
policy  changes  in  the  northeastern 
portion  of  the  country.  (See  the  Jime  4, 
1992  proposed  rule  (57  FR  23824).) 

The  largest  negative  impact  occurs 
among  hospitals  for  which  we  could  not 
determine  Medicare  utilization  rates. 
This  group  experiences  a  1.2  percent  fall 
in  payments  per  case.  The  bulk  of  the 
decline  is  attributable  to  a  group  of  New 
York  hospitals  included  in  this  category 
that  experience  significant  drops  in 
outlier  payments. 

G.  All  Changes  (Column  6) 

Column  6  compares  our  estimate  of 
payments  per  case  for  FY  1996  to  our 
estimate  of  payments  per  case  in  FY 
1995.  It  includes  the  1.5  ptercent  update 
to  the  standardized  amounts  and  the 
hospital-specific  rates  for  SCHs  and 
EACHs,  and  the  1.1  percent  lower  than 
estimated  outlier  payments  during  FY 
1995,  as  described  in  the  introduction 
and  the  Addendum. 

A  single  geographic  reclassification 
budget  neutrality  factor  of  0.994011  was 
applied  to  the  FY  1996  standardized 
amoimts,  compared  to  the  FY  1995 
factor  of  0.994055.  The  budget 
neutrality  adjustment  factor  for  the 
updated  wage  index  and  the  DRG 
recalibration  is  0.999306,  compared  to 


the  FY  1995  factor  of  0.998050. 

Although  the  net  effect  of  these  chemges 
is  small,  they  are  reflected  in  the 
payment  differences  shown  in  this 
column. 

There  may  edso  be  interactive  effects 
among  the  various  factors  comprising 
the  payment  system  that  we  are  not  able 
to  isolate.  For  these  reasons,  the  values 
in  column  6  may  not  equal  the  sum  of 
the  previous  columns  plus  the  other 
impacts  that  we  are  able  to  identify. 

We  also  note  that  column  6  includes 
the  impacts  of  FY  1995  geographic 
reclassifications  compart  to  the 
payment  impacts  of  FY  1996 
reclassifications.  Therefore,  the  percent 
changes  due  to  FY  1996  reclassifications 
shown  in  coliunn  4  may  be  offset  by  the 
effects  of  reclassification  on  hospitals’ 

FY  1995  payments.  For  example,  the 
impact  of  MGCRB  reclassifications  on 
rural  hospitals’  FY  1995  pajmients  was 
a  2.2  percent  increase,  compared  to  a  2.3 
percent  increase  for  FY  1996.  Therefore, 
the  net  increase  for  rural  hospitals  in  FY 
1996  pa)mients  due  to  reclassification  is 
0.  percent. 

The  overall  paymmit  increase  from  FY 
1995  to  FY  1996  for  all  hospitals  is  a  2.6 
percent  increase.  This  reflects  the  0.0 
percent  net  change  in  total  payments 
due  to  the  changes  for  FY  1996  shown 
in  coliunns  1  through  5,  the  1.5  percent 
update  for  FY  1996,  and  the  1.1  percent 
higher  outlier  payments  in  FY  1996 
compared  to  FY  1995,  as  discussed 
above. 

Hospitals  in  rural  areas  experience  the 
largest  payment  incre€ise,  a  3.1  percent 
rise  in  payments  per  case  over  FY  1995. 
The  increase  in  estimated  outlier 
payments  over  FY  1995  for  rural 
hospitals  is  0.7  percent,  below  the  1.1 
percent  difference  for  all  hospitals.  As 
noted  above,  the  net  increase  for  rural 
hospitals  in  FY  1996  due  to  geographic 
reclassification  is  0.1  percent.  They  also 
benefit  from  DRG  recalibration,  the  new 
wage  index,  and  the  change  in  the 
transfer  payment  policy. 

Urban  hospitals’  overall  payments 
increase  2.5  percent.  Hospitals  in  large 
and  other  urWi  areas  experience  2.2 
percent  and  3.0  percent  increases, 
respectively.  Both  large  and  other  urban 
hospitals  experience  1.1  percent 
increases  in  payments  for  FY  1996  due 
to  the  larger  outher  payout,  plus  the  1.5 
percent  update.  In  addition,  large  urban 
aospitals’  0.5  percent  decline  due  to 
reclassification  is  identical  to  the  FY 
1995  impact  of  reclassification,  thus  the 
net  impact  is  0.0.  The  FY  1995 
reclassification  impact  on  other  urban 
hospitals  was  also  0.0  percent, 
compared  to  the  0.1  percent  decline  in 
column  4  of  Table  I,  for  a  net  decrease 
of  0.1  percent  from  FY  1995  to  FY  1996. 


Among  urban  bed  size  groups, 
column  6  shows  changes  in  payments 
are  higher  for  the  smallest  urban 
hospitals  compared  to  larger  urban 
hospitals.  The  relatively  smaller 
increases  for  the  larger  urban  hospitals 
appears  to  be  due  to  the  negative 
impacts  of  the  new  wage  data,  as  shown 
in  coliunn  2,  and  to  the  new  transfer 
policy  (column  4).  Among  rural  bed  size 
groups  the  impacts  are  less  varied, 
remging  from  2.6  percent  to  3.4  percent. 

Two  census  divisions  are  well  below 
the  average  payment  increase:  urban 
Middle  Atlantic  and  urban  West  North 
Central  (both  increase  less  than  2.0 
percent).  The  reason  for  the  relatively 
small  increase  for  urban  hospitals  in  the 
Middle  Atlantic  is  that  they  have 
sizeable  negative  impacts  due  to  the 
new  wage  data  and  ^e  phase-out  of  day 
outliers.  Urban  hospitals  in  the  West 
North  Central  division  also  experience  a 
negative  impact  from  the  new  wage 
data. 

Conversely,  rural  New  Englemd 
hospitals  experience  a  3.8  percent 
increase,  and  urban  West  South  Central 
hospitals  see  a  3.7  percent  payment 
increase.  By  far  the  largest  increase 
eunong  all  of  the  census  divisions  is  in 
urban  Puerto  Rico,  with  a  5.5  percent 
increase.  'This  large  increase  is  primarily 
attributable  to  the  effects  of  the  new 
w^e  data,  as  discussed  above. 

The  only  hospital  groups  with 
negative  payment  impacts  from  FY  1995 
to  FY  1996  are  hospitals  that  were 
reclassified  for  FY  1995  and  are  not 
reclassified  for  FY  1996.  Overall,  these 
hospitals  lose  0.7  percent,  with  112 
urban  hospitals  in  this  category  losing 
0.4  percent  and  172  rural  hospitals 
losing  1.5  percent.  On  the  other  hand, 
hospitals  reclassified  for  FY  1996  that 
were  not  reclassified  for  FY  1995  would 
experience  the  greatest  payment 
increase:  7.7  percent  for  31  urban 
hospitals  in  this  category  and  9.0 
percent  for  116  rural  hospitals. 

Reclassification  appears  to  be  a 
significant  factor  influencing  the 
payment  increases  for  a  number  of  rural 
hospital  groups  with  above  average 
overall  payment  increases  in  column  6. 
For  example,  among  hospital  groups 
identified  in  the  discussion  of  the 
impacts  of  MGCRB  reclassifications  for 
FY  1996  (column  4),  almost  all  have 
overall  increases  of  3.0  or  greater.  This 
outcome  highlights  the  redistributive 
effects  of  reclassification  decisions  upon 
hospital  payments.  This  impact  is 
illustrated  even  more  clearly  when  one 
examines  the  rows  categorizing 
hospitals  by  their  reclassification  status 
for  FY  1996.  All  nonreclassified 
hospitals  have  an  average  payment 
increase  of  2.4  percent.  'The  average 
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payment  increase  for  all  reclassified 
hospitals  is  4.0  percent. 

Major  teaching  hospitals  with  100  or 
more  residents  have  a  payment  increase 
of  only  1.8  percent.  This  is  attributable 
to  the  combined  negative  impacts  of  the 
new  wage  data,  reclassification,  and  the 
continued  phaseout  of  day.  outliers.  As 
discussed  above,  teaching  hospitals 
located  in  New  York  City  accoimt  for 


much  of  this  impact.  (They  also  accoimt 
for  much  of  the  below  average  increase 
for  hospitals  for  which  we  do  not  have 
Medicare  utilization  data  (1.7  percent 
increase),  along  with  several  Puerto  Rico 
hospitals.) 

Finally,  among  hospitals  that  are 
SCH/EACHs,  and  those  that  are  both 
SCH/EACH  and  RRCs,  the  payment 
increase  is  2.2  percent.  The  primary 


reason  for  this  below  average  increase  is 
the  minimal  impact  upon  these 
hospitals  of  the  higher  FY  1996  outlier 
payments.  Because  these  hospital 
groups  receive  their  hospital-specific 
rate  if  it  exceeds  the  applicable  Federal 
amount  (including  outliers),  there  is  less 
of  an  impact  due  to  changes  in  outlier 
payment  levels,  which  are  not  applied 
to  the  hospital-specific  rate. 


Table  II.— Impact  Analysis  of  Changes  for  Pf  1996  Operating  Prospective  Payment  System 

(PAYMENTS  PER  CASE) 


I  . 

I 


Nuihber  of 

Average 
FY  1995 

Average 

FY 

Al 

hospitals 

paymertt 

payment 

changes 

per  case 

per  case 

(1) 

(2)1 

(3)1 

(4) 

(BY  GEOGRAPHIC  LOCATION) 


ALL  HOSPITALS . 

6,274 

6,436 

2.6 

URBAN  HOSPITALS . . . . 

. . 

6,772 

6,940 

2J5 

LARGE  URBAN  AREAS  . 

. . 

7,284 

7,443 

22 

OTHER  URBAN  AREAS . . 

. 

1,295 

6,073 

6,255 

3.0 

RURAL  AREAS  . 

2,265 

4,259 

4,391 

3.1 

BED  SIZE  (URBAN): 

n-99RFDS  . 

755 

4,596 

4797 

2.8 

100-199  BEDS  . 

925 

5'733 

3.0 

200-299  BEDS  . 

595 

6,266 

6,432 

2.7 

300-499  BEDS  . . . 

. 

489 

7,198 

7,369 

2.4 

500  OR  MORE  BEDS . 

178 

8,794 

8,971 

2.0 

BED  SIZE  (RURAL): 

0-49  RFDS  . 

1,179 

3,533 

3,643 

3.1 

50-99  BEDS  . 

665 

4'097 

3.4 

100-149  BEDS  . 

. 

227 

4,449 

4,562 

2.6 

150-199  BEDS  . . . 

109 

4,508 

4,657 

3.3 

200  OR  MORE  BEDS . 

. 

85 

5,235 

5,404 

3.2 

URBAN  BY  CENSUS  DIV.: 

NEW  ENGLAND  . 

. 

164 

7,205 

7,359 

2.1 

MIDDLE  ATLANTIC  . 

. 

441 

7,464 

7,598 

1.8 

SOUTH  ATLANTIC  . 

435 

6,448 

6,617 

2.6 

EAST  NORTH  CENTRAL . 

490 

6,500 

6,668 

2.6 

EAST  SOUTH  CENTRAL  . 

164 

6,083 

2.7 

WEST  NORTH  CENTRAL . 

196 

6,432 

6,557 

1.9 

WEST  SOUTH  CENTRAL  . 

387 

6,491 

3.7 

MOUNTAIN  . 

132 

6,619 

6,767 

22 

PACIFIC  . 

485 

7’793 

8!o09 

2.8 

PUERTO  RICO  . 

48 

2;473 

2'609 

55 

RURAL  BY  CENSUS  DIV.: 

NEW  ENGLAND  . 

53 

5,142 

5,334 

3.8 

MIDDLE  ATLANTIC  . 

84 

4,735 

4,875 

3.0 

SOUTH  ATLANTIC  . . . 

300 

4,396 

4,530 

3.0 

EAST  NORTH  CENTRAL . 

305 

4,240 

4,394 

3.6 

EAST  SOUTH  CENTRAL  . 

278 

3,816 

3,950 

35 

WEST  NORTH  CENTRAL . 

529 

4,018 

4,132 

'  25 

WEST  SOUTH  CENTRAL  . 

354 

3,846 

3,947 

2.6 

MOUNTAIN  . 

214 

4,797 

4,904 

22 

PACIFIC  . 

143 

5’314 

5,494 

3.4 

PUERTO  RICO  . 

5 

1.961 

2,006 

25 

(BY  PAYMENT  CATEGORIES) 


URBAN  HOSPITALS . 

3,152 

6,682 

6,852 

25 

LARGE  URBAN  AREAS  . 

1,835 

7,123 

7587 

25 

OTHER  URBAN  AREAS . 

1,317 

5,983 

6,163 

3.0 

RURAL  AREAS . 

2,055 

4516 

4,333 

2.S 

TEACHING  STATUS: 

NON-TEACHING . . . 

4,135 

5,165 

5,318 

3.0 

FEWER  THAN  100  RESIDENTS  . 

841 

6,680 

6,848 

25 

100  OR  MORE  RESIDENTS . . . 

231 

10,346 

10531 

1.8 

DISPROPORTIONATE  SHARE  HOSPITALS  (DSH): 

NON-DSH . 

3534 

5,475 

5,628 

2.8 
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Table  II.— Impact  Analysis  of  Changes  for  FY  1996  Operating  Prospective  Payment  System— Continued 

(PAYMENTS  PER  CASE] 


Average 

Average 

Number  of 

FY  1M5 

FY  1996 

All 

hospitals 

payment 

payment 

changes 

per  case 

per  case 

(1) 

(2)’ 

(3)1 

(4) 

URBAN  DSH: 

I 

100  BEDS  OR  MORE . . . 

1,370 

7,414 

7,587 

2.3 

FEWER  THAN  100  BEDS . 

120 

4,689 

4,844 

3.3 

RECLASS.  RURAL  DSH: 

LARGE  URBAN  AND  DSH  . . 

22 

4,764 

5,047 

5.9 

DSH  ONLY . 

69 

4,474 

4,696 

5.0 

RURAL  DSH: 

SOLE  COMMUNITY  (SCH)  . 

136 

4,747 

4,848 

2.1 

REFERRAL  CENTERS  (RRC)  . 

29 

5,319 

5,474 

2.9 

OTHER  RURAL  DSH  HOSP.: 

100  BEDS  OR  MORE . 

82 

3,933 

3,992 

1.5 

FEWER  THAN  100  BEDS . 

145 

'  3,298 

3,417 

3.6 

URBAN  TEACHING  AND  DSH: 

BOTH  TEACHING  AND  DSH  . 

667 

8,386 

8,564 

2.1 

TEACHING  AND  NO  DSH . . . 

356 

6,831 

6,998 

2.5 

NO  TEACHING  AND  DSH . 

914 

5,841 

6,014 

3.0 

NO  TEACHING  AND  NO  DSH  . 

1,215 

5,275 

5,434 

3.0 

RURAL  HOSPITAL  TYPES: 

NONSPECIAL  STATUS  HOSPITALS  . :. . 

1,302 

3,616 

3,722 

2.9 

RRC . 

91 

4,869 

5,038 

3.5 

fiOH/FAOH  . . . . 

623 

4/58 

4!864 

22 

SCH/EACH  AND  RRC . 

39 

5;547 

5!668 

2.2 

TYPE  OF  OWNERSHIP; 

VOLUNTARY  . . . . . 

3,149 

6,442 

6,602 

2.5 

PROPRIETARY . 

718 

5,688 

5,852 

2.9 

GOVERNMENT . 

1,340 

5,837 

6,006 

2.9 

MEDICARE  UTILIZATION  AS  A  PERCENT  OF  INPATIENT  DAYS: 

0-25  . . . 

267 

8,264 

8,440 

2.1 

25-fin  . 

1,356 

7!601 

7,77^ 

2.3 

fin-fifi  . 

2^217 

5739 

5  899 

2  8 

OVER  65  . 

1^245 

4^930 

5  065 

2.7 

UNKNOWN  . ; . 

122 

7>44 

ifi77 

1.7 

HOSPITALS  RECLASSIFIED  BY  THE  MEDICARE  GEOGRAPHIC  REVIEW  BOARD 


RECLASSIFICATION  STATUS  DURING  FY95  AND  FY96: 

RECLASSIFIED  DURING  BOTH  FY95  AND  FY96  . 

URBAN . . . 

RURAL 

RECLASSIFIED  DURING  ONLY  !!!!!!!!!!"!!!"!!!!!!!!!!"!!! 

URBAN  . 

RURAL 

RECLASSIFIED  DUrInG  ^95  ONLY 

URBAN  . 

RURAL  . 

FY  96  RECLASSIFICATIONS: 

ALL  RECLASSIFIED  HOSP  . 

STAND.  AMT.  ONLY  . 

WAGE  INDEX  ONLY  . 

BOTH  . 

NONRECLASS  . 

ALL  URBAN  RECLASS  . 

STAND.  AMT.  ONLY  . 

WAGE  INDEX  ONLY  . 

BOTH  . 

NONRECLASS  . 

ALL  RURAL  RECLASS . 

STAND.  AMT.  ONLY  . . . 

WAGE  INDEX  ONLY . 

BOTH  . . 

NONRECLASS  . 

OTHER  RECLASSIFIED  HOSPITALS  (SECTION  1886(d)(8)(B)) 


453 

163 

290 

147 

31 

116 

284 

112 

172 

602 

210 

258 

134 

4,578 

195 

68 

35 

92 

2,747 

407 

142 

223 

42 

1,831 

27 


5,674 

6,593 

4,738 

5,222 

6,687 

4,430 

5,964 

6,956 

4.239 

5,580 

5,060 

5,707 

6,042 

6,381 

6,605 

5,833 

8,463 

6,383 

6,785 

4,659 

4.240 
4,801 
5,050 
4,052 
4,391 


5,840 

6,789 

4,874 

5,661 

7,201 

4,828 

5,924 

6,931 

4,175 

5,803 

5,256 

5,952 

6,269 

6.534 
6,851 
6,050 
8,871 
6,578 
6,947 
4,862 
4,415 
4,992 
5,370 
4,149 

4.535 


2.9 

3.0 

2.9 
8.4 

7.7 
9.0 

-0.7 

-0.4 

-1.5 

4.0 

3.9 

4.3 

3.8 

2.4 
3.7 

3.7 

4.8 
3.0 

2.4 

4.4 
4.1 
4.0 

6.3 

2.4 
3.3 


'  These  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case  mix  increase. 
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Table  n  presents  the  projected  average 
payments  per  case  under  the  changes  for 
FY 1996  for  vuban  and  rural  hospitals 
and  for  the  different  categories  of 
hospitals  shown  in  Table  I.  It  compares 
the  projected  payments  per  case  for  FY 
1996  with  the  average  estimated  per 
case  payments  for  FY  1995.  Thus,  this 
table  presents,  in  terms  of  the  average 
dollar  amormts  paid  per  discharge,  the 
combined  effects  of  the  changes 
presented  in  Table  I.  The  percentage 
changes  shown  in  the  last  column  of 
Table  n  equal  the  percentage  changes  in 
average  payments  from  coliunn  6  of 
Table  I. 

Vn.  Impact  of  Changes  in  the  Capital 
Prospective  Payment  System 

A.  General  Considerations 

We  now  have  data  that  were 
imavailable  for  analyzing  the  impact 
changes  in  the  capital  prospective 
payment  system  for  previous  fiscal 
years.  Specifically,  we  have  cost  report 
data  for  the  second  year  of  the  capital 
prospective  payment  system  (cost 
reports  beginning  in  FY  1993)  available 
through  the  Jime  1995  update  of  the 
Hospital  Cost  Report  Information 
System  (HCRIS).  We  also  have 
information  on  the  projected  aggregate 
amoimt  of  obligated  capital  approved  by 
the  fisced  intermediaries.  However,  our 
impact  analysis  of  payment  changes  for 
capital-related  costs  is  still  limited  by 
the  lack  of  hospital-specific  data  on 
several  items.  These  are  the  hospital’s 
projected  new  capital  costs  for  each 
year,  its  projected  old  capital  costs  for 
each  yeeir,  and  the  actual  amounts  of 
obligated  capital  that  will  be  put  in  use 
for  patient  care  and  recogniz^  as 
Me^care  old  capital  costs  in  each  year. 
The  lack  of  such  information  affects  our 
impact  analysis  in  the  following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example  in  building  and 
major  fixed  equipment)  occurs  at 
irregular  intervals.  As  a  result,  there  can 
be  significant  variation  in  the  growth 
rates  of  Medicare  capital-relat^  costs 
per  case  among  hospitals.  We  do  not 
have  the  necessary  hospital-specific 
budget  data  to  project  the  hospital 
capital  growth  rate  for  an  individual 
hospital. 

•  Moreover,  our  policy  of  recognizing 
certain  obUgated  capital  as  old  capital 
makes  it  difficult  to  project  future 
capital-related  costs  for  individual 
hospitals.  Under  §  412.302(c),  a  hospital 
is  required  to  notify  its  intermediary 
that  it  has  obligated  capital  by  the  later 
of  October  1, 1992,  or  90  days  after  the 
beginning  of  the  hospital’s  first  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 


intermediary  must  then  notify  the 
hospital  of  its  determination  whether 
the  criteria  for  recognition  of  obligated 
capital  have  been  met  by  the  later  of  the 
end  of  the  hospital’s  fir^  cost  reporting 
period  subject  to  the  capital  prospective 
payment  system  or  9  months  after  the 
receipt  of  ffie  hospital’s  notification. 

The  amovmt  that  is  recognized  as  old 
capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
put  in  use  for  patient  care  or  the 
estimated  costs  of  the  capital 
expenditure  at  the  time  it  was  obligated. 
We  have  substantial  information 
regarding  intermediary  determinations 
of  projected  aggregate  obligated  capital 
amounts.  However,  we  stiU  do  not  know 
when  these  projects  will  actually  be  put' 
into  use  for  patient  care,  the  amoimt 
that  will  be  recognized  as  obligated 
capital  when  the  project  is  put  into  use, 
or  the  Medicare  share  of  the  recognized 
costs.  Therefore,  we  do  not  know  actual 
obligated  capital  commitments  to  be 
used  in  the  FY  1996  capital  cost 
projections.  We  discuss  in  Appendix  B 
the  assumptions  and  computations  we 
employ  to  generate  the  amount  of 
obligated  capital  commitments  for  use 
in  the  FY  1996  capital  cost  projections. 

In  Table  III  of  this  appendix,  we 
present  the  redistributive  effects  that  are 
expected  to  occur  between  “hold- 
harmless”  hospitals  and  “fully 
prospective”  hospitals  in  FY  1996.  In 
addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of 
FY  1996  capital  payment  policies  by  the 
standard  prospective  payment  system 
hospital  groupings.  We  caution  that 
while  we  now  have  actual  information 
on  the  effects  of  the  transition  payment 
methodology  and  interim  payments 
imder  the  capital  prospective  payment 
system  and  cost  report  data  for  most 
hospitals,  we  need  to  randomly  generate 
numbers  for  the  change  in  old  capital 
costs,  new  capital  costs  for  each  year, 
and  obligated  amounts  that  will  be  put 
in  use  for  patient  care  services  and 
recognized  as  old  capital  each  year.  This 
means  that  we  continue  to  be  unable  to 
predict  accurately  an  individual 
hospital’s  FY  1996  capital  costs; 
however,  with  the  more  recent  data  on 
the  experience  to  date  under  the  capital 
prospective  payment  system,  there  is 
adequate  information  to  estimate  the 
aggregate  impact  on  most  hospital 
groupings. 

We  present  the  transition  payment 
methodology  by  hospital  grouping  in 
Table  IV.  In  Table  V  we  present  the 
results  of  the  cross-sectional  analysis 
using  the  results  of  our  actuarial  model. 
This  table  presents  the  aggregate  impact 
of  the  FY  1996  payment  poficies. 


B.  Projected  Impact  Based  on  the  FY 
1996  Actuarial  Model 

1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 
prospective  payment  system  from  FY 
1995  to  FY  1996  vising  a  capital 
acquisition  model.  The  FY  1996  model, 
described  in  Appendix  B  of  this  final 
rule,  integrates  actual  data  from  , 

individu^  hospitals  with  randomly 
generated  capital  cost  amoimts.  We  have 
capital  cost  data  from  cost  reports 
beginning  in  FY  1989  throu^  FY  1993 
received  through  the  June  1995  HCRIS 
update,  interim  payment  data  for 
hospitals  already  receiving  capital 
prospective  payments  through  PRICER, 
and  data  reported  by  ttle  intermediaries 
that  include  the  hospital-specific  rate 
determinations  that  have  been  made 
through  July  1, 1995  in  the  Provider- 
Specific  file.  We  used  this  data  to 
determine  the  FY  1996  capital  rates. 
However,  we  do  not  have  individual 
hospital  data  on  old  capital  changes, 
new  capital  formation,  and  actual 
obligated  capital  costs.  We  have  data  on 
costs  for  capital  in  use  in  FY  1993,  and 
we  age  that  capital  by  a  formula 
described  in  Appendix  B.  We  therefore 
need  to  randomly  generate  only  new 
capital  acquisitions  for  any  year  after  FY 
1993.  All  Federal  rate  payment 
parameters  are  assigned  to  the 
apphcable  hospital. 

For  purposes  of  this  impact  analysis, 
the  FY  1996  actuarial  model  includes 
the  following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  during  these  periods: 


Average  Percentage  Increase  in 
Capital  * 


•  The  Medicare  case-mix  index  will 
increase  by  1.4  percent  in  FY  1995  and 
0.8  percent  in  FY  1996. 

•  The  Federal  capital  rate  as  well  as 
the  hospital-specific  rate  will  be 
updated  by  an  analytical  framework  that 
considers  changes  in  the  prices 
associated  with  capital-related  costs, 
and  adjustments  to  accovmt  for  forecast 
error,  changes  in  the  case-mix  index, 
allowable  changes  in  intensity,  and 
other  factors.  T^e  proposed  FY  1996 
update  factor  was  1.50  percent.  In  this 
final  rule,  the  FY  1996  update  factor  is 
1.20  percent  (see  section  V.A  of  the 
preamble  to  this  final  rule). 
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2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for 
capital-related  costs  from  FY  1995  to  FY 
1996.  Table  HI  shows  the  effect  of  the 
capital  prospective  payment  system  on 

low  capital  cost  hospitals  and  high  A  high  capital  cost  hospital  is  a  hospital 

capital  cost  hospitals.  We  consider  a  that,  based  on  its  initial  hospital- 

hospital  to  be  a  low  capital  cost  hospital  specific  rate,  will  be  paid  under  the 

if,  based  on  a  comparison  of  its  initial  hold-harmless  payment  methodology.  1 

hospital-specific  rate  and  the  applicable  Based  on  our  actuarial  model,  the 

Federal  rate,  it  will  be  paid  under  the  breakdown  of  hospitals  is  as  follows: 

fully  prospective  payment  methodology. 

Capital  Transition  Payment  Methodology 

Type  of  hospital 

Percent  of 
hospitals 

FY  1996 
percent  of 
discharges 

FY  1996 
percent  of 
capital  costs 

FY  1996 
percent  of 
capital  pay¬ 
ments 

Low  Cost  Hospital  . 

High  Cost  Hospital  . 

65 

35 

62 

38 

51 

49 

55 

45 

A  low  capital  cost  hospital  may 
request  to  have  itsfhospital-specific  rate 
redetermined  based  on  old  capital  costs 
in  the  current  year,  through  the  later  of 
the  hospital’s  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obhgated  capital  comes  into  use  (within 
the  limits  established  in  §  412.302(e)  for 


putting  obligated  capital  in  use  for 
patient  care).  If  the  redetermined 
hospital-specific  rate  is  greater  than  the 
adjusted  Federal  rate,  these  hospitals 
will  be  paid  under  the  hold-harmless 
payment  methodology.  Regardless  of 
whether  the  hospital  became  a  hold- 
harmless  payment  hospital  as  a  result  of 
a  redetermination,  we  have  continued  to 


show  these  hospitals  as  low  capital  cost 
hospitals  in  Table  in. 

Assmning  no  behavioral  changes  in 
capital  expenditures.  Table  III  displays 
the  percentage  change  in  payments  horn 
FY  1995  to  FY  1996  using  the  above 
described  actuarial  model. 


Table  III.— Impact  of  Final  Rule  Changes  for  FY  1996  on  Payments  per  Discharge 


[FY  1995  Payments  Per  Discharge] 


1 - 

Number  of 
hospitals 

Discharges 

Adjusted 

Federal 

payment 

Average 

Federal 

percent 

Hospital 

specific 

payment 

Hold  harm¬ 
less  pay¬ 
ment 

Exceptions 

payment 

Total  pay¬ 
ment 

Low  Cost  Hospitals . 

3,400 

6,602,508 

$259.45 

43.00 

$195.17 

$45.18 

$14.62 

$514.42 

Fully  Prospective  . 

1,703 

3,344,802 

240.13 

40.00 

230.91 

4.65 

475.69 

Rebase — Fully  Prosp . 

1,352 

2'385'894 

239.62 

40.00 

216.38 

32.61 

488.61 

Rebase — 100%  Fed  Rate . 

154 

427’893 

655.26 

100.00 

2.19 

657.45 

Rebase — Hold  Harmless  . 

191 

443,918 

130.12 

21.69 

671.91 

5.02 

807.05 

High  Cost  Hospitals  . 

1,797 

4,116,329 

357.04 

56.85 

385.28 

3.41 

745.72 

100%  Fecteral  Rate . 

‘  684 

1 ’735792 

650.39 

100.00 

0.35 

650.74 

Hold  Harmless  . 

1,113 

2,380^537 

143.14 

23.40 

666.20 

5.63 

814.97 

Total  Hospitals  . 

5,197 

10,718,837 

296.93 

48.45 

120.22 

175.78 

10.31 

60375 

[FY  1996  Payments  Per  Discharge] 


Number  of 
hospitals 

Discharges 

Adjusted 

Federal 

payment 

Average 

Federal 

percent 

Hospital 

specific 

payment 

Hold  harm¬ 
less  pay¬ 
ment 

Exceptions 

payment 

Total  pay¬ 
ment 

Percent 

change 

Low  Cost  Hospitals  . 

3,400 

6,602,508 

$401.00 

53.74 

$198.52 

$33.50 

$12.90 

$645.93 

25.56 

Fully  Prospective  .. 

1,703 

3,344,802 

37178 

50.00 

234.90 

■■■■■■■I 

5.11 

611.29 

28.50 

Rebase — Fully 

■HHHi 

Prosp . 

1,352 

2,385,894 

370.33 

50.00 

220.06 

26.10 

616.49 

26.17 

Rebas^100% 

Fed  Rate . 

214 

594,762 

791.33 

100.00 

7.35 

799.08 

21.54 

Rebase— Hold 

Harmless  . 

131 

277,050 

185.05 

24.97 

798  45 

5.31 

988  81 

22  52 

High  Cost  Hospitals  .... 

1,797 

4,116^329 

577.66 

74.25 

277.19 

2.86 

857.71 

15.02 

100%  Federal  Rate . 

1,027 

2,631 755 

783.04 

100.00 

0.48 

783.52 

20.40 

Hold  Harmless . 

770 

1,485,074 

213.78 

27.80 

768.33 

7.07 

989.18 

21.38 

Total  Hospitals  .. 

5,197 

10,718,837 

468.84 

61.82 

122.28 

127.09 

9.05 

727.26 

20.56 

Under  section  1886(g)(1)(A)  of  the 
Act,  estimated  aggregate  payments 
imder  the  capital  prospective  paynient 


system  for  FY  1992  through  1995 
respectively,  were  to  equal  90  percent  of 
estimated*  payments  that  would  have 


been  payable  on  a  reasonable  cost  basis 
in  each  year.  With  the  expiration  of  the 
capital  budget  neutrality  provision,  we 
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estimate  that  there  will  be  an  aggregate 
20.56  percent  increase  in  FY  1996 
Medicare  capital  payments  over  the  FY 
1995  payments. 

We  project  that  low  capital  cost 
hospitals  will  experience  an  average 
increase  in  payments  per  case  of  25.56 
percent,  emd  high  capital  cost  hospitals 
will  experience  an  average  increase  of 
15.02  percent. 

For  nospitals  paid  under  the  fully 
prospective  payment  methodology,  the 
Federal  rate  payment  percentage  will 
increase  from  40  percent  to  50  percent 
and  the  hospital-specific  rate  payment 
percentage  will  decrease  from  60  to  50 
percent  in  FY  1996. 

The  Federal  rate  payment  percentage 
for  a  hospital  paid  under  the  hold- 
harmless  payment  methodology  is  based 
on  the  hospital’s  ratio  of  new  capital 
costs  to  total  capital  costs.  The  average 
Federal  rate  payment  percentage  for 
hospitals  receiving  a  hold-harmless 
payment  for  old  capital  will  increase 
from  23.40  percent  to  27.80  percent. 


Despite  the  reduction  in  the  hospital- 
specific  rate  blend  percentage  from  60 
percent  in  FY  1995  to  50  percent  in  FY 
1996,  we  expect  that  the  average 
hospital-specific  rate  payment  per 
dis^arge  will  increase  fiom  $120.22  in 
FY  1995  to  $122.28  in  FY  1996.  This  is 
due  to  the  large  increase  (21.10  percent) 
in  the  FY  1996  hospital-specific  rate 
compared  to  FY  1995. 

We  proposed  no  changes  in  our 
exceptions  policies  for  FY  1996.  As  a 
result,  the  minimum  payment  levels 
will  be: 

•  90  percent  for  sole  community 
hospitals; 

•  80  percent  for  urban  hospitals  with 
100  or  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  more;  or, 

•  70  percent  for  all  other  hospitals. 

We  estimate  that  exceptions  payments 

will  decrease  fix)m  1.71  percent  of  total 
capital  payments  in  FY  1995  to  1.24 
percent  of  payments  in  FY  1996.  This  is 
due  to  the  large  increase  in  the  rates — 


as  rate-based  payments  increase, 
exceptions  payments  decrease.  The 
projected  distribution  of  the  payments  is 
shown  in  the  table  below: 


Estimated  FY  1996  Exceptions 
Payments 


Type  of  hospital 

No.  of  hos¬ 
pitals 

Percent  of 
exceptions 
payrnents 

Low  Capital  Cost 

217 

88 

Hi^  Capital 

Cost . 

118 

12 

Total  . 

335 

100 

C.  Cross-Sectional  Comparison  of 
Capital  Prospective  Payment 
Methodologies 

Table  IV  presents  a  cross-sectional 
summary  of  hospital  groupings  by 
capital  prospective  payment 
methodology.  This  ^stribution  is 
generated  by  our  actuarial  model. 


Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


By  Geographic  Location: 

AH  hospitals . . . . 

Large  urban  areas  (populations  over  1  million) _ 

Other  urban  areas  (potations  of  1  million  or  fewer) 

Rural  areas . 

Urban  hospitals . . . 

0-99  beds . 

100-199  beds . 

200-299  beds . 

300-499  beds . 

500  or  more  beds  . . . 

Rural  hospitals  . 

0-49  beds . 

50-99  beds . . 

100-149  beds . . . . . 

150-199  beds . 

200  or  more  beds  . 

By  Region: 

Urban  by  Region . 

New  Englarxf . 

Middle  Atlantic . 

South  Atlantic . . . 

East  North  Central . 

East  South  Central . . 

West  North  Central . 

West  South  Central . 

Mountain  . . . 

Pacific . . . 

Puerto  Rico . 

Rural  by  Region  . 

New  England . . . 

Middle  Atlemtic . 

South  Atlantic . 

East  North  Central . 

East  South  Central . 

West  North  Central . 


(1) 

Total  No.  of 
hospitals 

(2) 

Hold-harmless 

(3) 

Percentage 
paid  fully 
prospective 
rate 

Percentage 
paid  hold- 
harmless 
(A) 

Percentage 
paid  fully 
federal 
(B) 

5,197 

17.3 

3.9 

58.8 

1,640 

202 

31.3 

48.5 

134 

21.8 

27.9 

50.3 

2,263 

12.7 

16.2 

71.1 

2,934 

3.9 

3.8 

49.3 

749 

24.8 

21.9 

53.3 

923 

25.0 

31.4 

43.6 

595 

17.0 

35.5 

47.6 

489 

14.7 

32.3 

53.0 

178 

13.5 

28.7 

57.9 

2,263 

12.7 

16J2 

71.1 

1,177 

10.0 

11.1 

78.8 

665 

14.4 

18.8 

66.8 

227 

17.2 

3.1 

53.7 

109 

17.4 

3.2 

62.4 

85 

17.6 

27.1 

55.3 

2,934 

3.9 

3.8 

49.3 

163 

9.2 

3.3 

67.5 

441 

12.7 

28.3 

59.0 

433 

25.4 

34.6 

40.0 

490 

15.3 

26.3 

58.4 

164 

3.9 

28.7 

41.5 

196 

19.9 

27.6 

52.6 

387 

372 

372 

25.6 

128 

3.3 

38.3 

41.4 

484 

18.6 

27.3 

54.1 

48 

3.8 

12.5 

66.7 

233 

12.7 

16.2 

71.1 

53 

11.3 

11.3 

77.4 

84 

8.3 

16.7 

75.0 

300 

15.3 

3.3 

62.3 

305 

11.5 

10.2 

78.4 

278 

14.7 

25.9 

59.4 

53 

8.7 

12.7 

78.6 
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Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


/1\ 

(2) 

Hold-harmless 

(3) 

Percentage 
paid  fully 
prospective 
rate 

Total  No.  of 
hospitals 

Percentage 
paid  hold- 
harmless 
(A) 

Percentage 
paid  fully 
federal 
(B) 

West  Sfflitb  Cent*^i  . . - . 

352 

14.2 

18.8 

67.0 

Mountain  . . - . 

214 

14.0 

13.1 

72.9 

Pacific . . 

143 

18.2 

10.5 

71.3 

By  Payment  Classification: 

AH  hnsptitak  . . 

5,197 

1,828 

1,316 

2,053 

4,125 

841 

17.3 

23.9 

58.8 

1  arjjA  iwhan  araaa  (populations  over  1  million)  . 

19.7 

31.0 

49.3 

Other  urban  areas  (pojxjiations  of  1  million  or  fewer) . 

22.0 

27.4 

50.7 

Rural  areas  . 

122 

15.3 

72.4 

Teaching  Status:. 

Hon-teaohing  . . 

17.8 

23.0 

59.2 

Fewer  than  1 00  Resirfents . 

17.0 

27.7 

55.3 

100  or  more  Residents . . . 

231 

10.4 

26.0 

63.6 

Disproportionate  share  hospitals  (DSH): 

Non-nSH  . 

3,225 

1,436 

144 

17.1 

20.1 

62.8 

Urban  DSH: 

100  or  more  beds  . . . 

18.9 

33.1 

47.9 

Less  than  100  beds . . 

20.8 

25.7 

53.5 

Rural  DSH: 

Sole  Cornrnunity  (SCH/EACH)  . . . . . . 

136 

13.2 

«14.7 

72.1 

Referral  Center  (RRC/EACH) . 

29 

17.2 

17.2 

65.5 

Other  Rural: 

1 00  or  rnora  beds  . 

82 

14.6 

32.9 

52.4 

Less  than  1 00  beds . 

145 

8.3 

20.0 

71.7 

Urban  teaching  arxf  DSH: 

Both  teaching  and  DSH . 

667 

13.5 

30.3 

56.2 

Teaching  and  no  DSH  . 

356 

18.3 

23.9 

57.9 

No  teaching  arxl  DSH . . . 

913 

23.2 

34.1 

42.7 

No  teaching  and  no  DSH . 

1,208 

1,300 

91 

23.4 

27.2 

49.4 

Rural  Hospital  fypes: 

Non  special  status  hospitals . 

8.8 

16.8 

74.5 

RRC/^CH  . . . . . 

20.9 

23.1 

56.0 

SCH/EACH . 

623 

17.7 

11.4 

70.9 

SCH,  RRC  and  EACH  . . . 

39 

20.5 

12.8 

66.7 

Type  of  Ownership; 

Voluntary . 

3,139 

718 

17.2 

24.1 

58.8 

Proprietary . 

30.4 

39.3 

30.4 

Government  . 

1,340 

267 

10.7 

15.2 

74.0 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 . 

24.0 

21.0 

55.1 

25-60  . 

1,356 

2,217 

1,245 

19.5 

28.5 

52.0 

50-65  . 

16.2 

24.3 

59.5 

Over  65  . 

13.9 

18.7 

67.4 

As  we  explain  in  Appendix  B,  we 
were  not  able  to  determine  a  hospital- 
specific  rate  for  10  of  the  5,207  hospitals 
in  our  data  base.  Consequently,  the 
payment  methodology  distribution  is 
based  on  5,197  hospitals.  This  data 
should  be  fully  representative  of  the 
payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of 
hospital  by  payment  methodology  is 
presented  by;  (1)  geographic  location, 

(2)  region,  and  (3)  pajunent 
classification.  This  provides  an 
indication  of  the  percentage  of  hospitals 
within  a  particular  hospital  grouping 
that  will  be  paid  under  the  fully 


prospective  payment  methodology  and 
imder  the  hold-harmless  methodology. 

The  percentage  of  hospitals  paid  fully 
Federal  (100  percent  of  Federal  rate)  is 
expected  to  increase  to  23.9  percent  in 
FY  1996.  As  noted  above,  these 
hospitals  constitute  approximately  58 
percent  of  all  hold-harmless  hospittds. 
In  comparison,  only  16.6  percent  of 
hospitals  were  paid  fully  Federal  in  FY 
1995,  representing  only  about  39 
percent  of  all  hold-harmless  hospitals. 
The  cause  of  this  increase  is  the 
expiration  of  the  budget  neutrality 
provision,  which  resulted  in  a  large  rate 
increase  in  the  capital  Federal  rate.  Due 
to  the  increase  in  the  Federal  rate,  more 
hold-harmless  hospitals  will  fare  better 


under  the  fully  Federal  payment 
method. 

Table  IV  indicates  that  58.8  percent  of 
hospitals  are  paid  under  the  fully 
prospective  payment  methodology. 

(This  figure,  unlike  the  figure  of  65 
percent  for  low  cost  capital  hospitals  in 
the  previous  section,  t^es  accoimt  of 
the  effects  of  redeterminations.  In  other 
words,  this  figure  does  not  include  low 
cost  hospitals  that,  following  a  hospital- 
specific  rate  redetermiiiation,  are  now 
paid  imder  the  hold-harmless 
methodology.)  As  expected,  a  relatively 
higher  percentage  of  rural  and 
governmental  hospitals  (72.4  percent 
and  74.0  percent,  respectively  by 
payment  classification)  are  being  paid 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Rules  and  Regulations  45939 


under  the  fully  prospective 
methodology.  This  is  a  reflection  of 
their  lower  than  average  capital  costs 
per  case.  In  contrast,  only  30.4  percent 
of  proprietary  hospitals  are  being  pmd 
under  the  fully  prospective' 
methodology.  Tliis  is  a  reflection  of 
their  higher  than  average  capital  costs 
per  case.  (We  found  at  the  time  of  the 
August  30, 1991  final  rule  (56  FR  43430) 
that  62.7  percent  of  proprietary 
hospitals  had  a  capital  cost  per  case 
above  the  national  average  cost  per 
case.) 

D.  Cross-Sectional  Analysis  of  Changes 
in  Aggregate  Payments 

We  used  om  FY  1996  actuarial  model 
to  estimate  the  potential  impact  of  our 
changes  for  FY  1996  on  total  capital 
payments  per  case,  using  a  imiverse  of 
5,197  hospitals.  The  individual  hospital 
payment  parameters  eue  taken  firom  the 
best  available  data,  including:  the  July  1, 
1995  update  to  the  Provider-Specific 
file,  cost  report  data,  and  audit 
information  supplied  by  intermediaries. 
Table  V  presents  estimates  of  payments 
per  case  for  FY  1995  and  FY  1996 
(coliunns  2  and  3).  Column  4  shows  the 
total  percentage  change  in  payments 
from  FY  1995  to  FY  1996.  Column  5 
presents  the  percentage  change  in 
payments  that  can  be  attributed  to 
Federal  rate  changes  alone. 

Federal  rate  changes  represented  in 
Coliunn  5  include  the  22.6  percent 
increase  in  the  Federal  rate,  a  0.8 
percent  increase  in  case  mix,  changes  in 
the  adjustments  to  the  Federal  rate  (for 
example,  the  effect  of  the  new  hospital 
wage  index  on  the  geographic 
adjustment  factor),  and  reclassifications 
by  the  Medicare  Geographic 
Classification  Review  Board.  Column  4 
includes  the  effects  of  the  Federal  rate 
changes  represented  in  column  3. 
Column  4  also  includes  the  effects  of  all 
other  changes.  Those  other  changes 
include:  the  change  firom  40  percent  to 
50  percent  in  the  portion  of  the  Federal 
rate  for  fully  prospective  hospitals,  the 
hospital-specific  rate  update,  changes  in 
the  proportion  of  new  to  total  capital  for 
hold-harmless  hospitals,  changes  in  old 
capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1) 
geographic  location  and  (2)  payment 
classification  and  payment  region. 

The  simulation  results  show  that,  on 
average,  capital  payments  per  case  can 
be  expected  to  increase  20.6  percent  in 
FY  1996.  The  results  show  that  the 


effect  of  the  Federal  rate  changes  alone 
is  to  increase  payments  by  11.7  percent. 
In  addition  to  the  increase  attributable 
to  the  Federal  rate  changes,  an  8.9 
percent  increase  is  attributable  to  the 
effects  of  all  other  changes. 

Our  comparison  by  geographic 
location  shows  that  mban  hospitals  will 
gain  slightly  less  than  rural  hospitals 
finm  the  final  rule  changes  (rates  of 
increase  of  20.4  percent  and  21.6 
percent,  respectively).  Urban  hospitals 
will  gain  at  approximately  the  same  rate 
as  rural  hospitals  (11.7  and  11.6 
percent)  fiom  the  Federal  rate  changes. 
Urban  hospitals  will  gain  slightly  less 
than  nual  hospitals  (8.7  percent 
compared  to  10.0  percent)  fix»m  the 
effects  of  all  other  changes. 

By  region,  there  is  relatively  little 
variation  compared  to  some  previous 
years.  All  regions  are  estimated  to 
receive  large  increases  in  total  capital 
payments  per  case,  due  to  the  expiration 
of  the  budget  neutraUty  provision. 
Increases  by  region  vary  firom  a  low  of 
15.3  and  16.0  percent  (rural  Mountain 
and  \irban  East  South  Central  regions 
respectively)  to  a  high  of  26.1  and  25.9 
percent  (rural  hospitals  of  the  New 
England  and  Middle  Ad&ntic  regions 
respectively). 

By  type  of  ownership,  proprietary 
hospitals  are  projected  to  have  the 
lowest  rate  of  increase  (16.7  percent,  of 
which  11.7  percent  is  due  to  Federal 
rate  changes  and  5.0  percent  to  the 
effects  of  all  other  ch^ges).  In  our 
proposed  rule,  proprietary  hospitals  had 
the  highest  rate  of  increase.  We  beUeve 
that  one  factor  contributing  to  the  higher 
estimated  rate  of  increase  for  proprietary 
hospitals  in  the  proposed  rule  was  the 
treatment  of  tax  costs.  Proportionately 
more  proprietary  hospitals  are  subject  to 
capital-related  taxes  than  other 
categories  of  hospitals.  Proprietary 
hospitals  experience  the  same  rate  of 
increase  attributable  to  Federal  rate 
changes  as  €dl  other  hospitals  (11.7 
percent).  Since  this  final  rule  does  not 
incorporate  the  proposed  adjustment  to 
the  Federal  rate  for  capital-related  taxes, 
the  estimated  rate  of  increase  for 
proprietary  hospitals  is  lower  than  that 
in  the  proposed  rule.  Payments  to 
volimtary  hospitals  will  increase  21.0 
percent  (11.6  percent  due  to  the  Federal 
rate  changes  and  9.4  percent  due  to  the 
effects  of  all  other  changes)  and 
payments  to  government  hospitals  will 
increase  21.5  percent  (12.3  percent  due 
to  Federal  rate  changes  and  9.2  percent 
due  to  the  effects  of  all  other  changes). 


Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Hospitals  may  apply  for  reclassification 
for  piuposes  of  ^e  wage  index, 
standardized  amoimt,  or  both.  Although 
the  Federal  capital  rate  is  not  affected, 
a  hospital’s  geographic  classification  for 
purposes  of  the  operating  standardized 
amoimt  does  affect  a  hospital’s  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the 
disproportionate  share  adjustment  for 
urban  hospitals  with  100  or  more  beds. 
Reclassification  for  wage  index 
purposes  affects  the  geographic 
adjustment  factor  since  that  factor  is 
constructed  from  the  hospital  wage 
index. 

To  present  the  effects  of 
reclassification  on  the  hospitals  being 
reclassified  for  FY  1996  compared  to  the 
effects  of  reclassification  for  FY  1995, 
we  show  the  average  payment 
percentage  increase  for  hospitals 
reclassified  in  each  fiscal  year  and  in 
total.  For  FY  1996  reclassifications,  we 
indicate  those  hospitals  reclassified  for 
standardized  amount  purposes  only,  for 
wage  index  purposes  only,  and  for  both 
purposes.  The  reclassified  groups  are 
compared  to  all  other  nonreclassified 
hospitals.  These  categories  are  further 
identified  by  mban  and  rural 
designation. 

As  a  whole,  hospitals  reclassified 
diiring  FY  1996  are  projected  to 
experience  a  22.5  percent  increase  in 
payments  (12.2  percent  attributable  to 
Federal  rate  changes  and  10.3  percent 
attributable  to  the  effects  of  all  other 
changes).  Nonreclassified  hospitals  will 
gain  less  (20.3  percent)  than  reclassified 
hospitals  (22.5  percent)  overall. 
Nonreclassified  hospitals  will  gain 
sUghtly  less  than  reclassified  hospitals 
finm  the  Federal  rate  changes  (11.6 
percent  compared  to  12.2  percent);  they 
will  also  gain  slightly  less  finm  the 
effects  of  all  other  changes  (8.7  percent 
compared  to  10.3  percent). 

In  the  proposed  rule.  Table  V 
included  two  additional  categories  of 
hospitals,  according  to  whether  they 
paid  property  taxes.  We  showed  these 
two  additional  categories  of  hospitals 
because  of  the  expected  differences  in 
the  impact  on  ea(±  category  of  hospital 
of  our  proposed  changes  with  regard  to 
capital-related  taxes.  Since  we  eue  not 
implementing  the  proposed  change 
concerning  capital-related  taxes,  we  are 
not  showing  these  categories  of 
hospitals  in  Table  V  of  this  final  rule. 
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Table  V.— Comparison  of  Total  Payments  Per  Case 

[FY  1995  Payments  Compared  to  FY  1996  Payments] 


Number  of 
hospitals 


Average  FY 
1995  pay¬ 
ments/case 


Average  FY 
1996  pay¬ 
ments/case 


All  changes 


Portion  at¬ 
tributable  to 
Federal  rate 
change 


By  Geographic  Location 


All  hospitals  . 

5,197 

603 

727 

20.6 

11.7 

Large  urban  areas  (populations  over  1  million)  . 

1,640 

690 

835 

21.1 

12.0 

Otfm  urban  areas  (populations  of  1  million  or  fewer) . . . 

1,294 

605 

721 

19.3 

11.2 

Rural  areas . . . 

2,263 

396 

482 

21.6 

11.6 

Urban  hospitals  . 

2,934 

654 

787 

20.4 

11.7 

0-99  beds  . 

501 

596 

18.9 

10.6 

100-199  beds  . 

597 

709 

18.8 

11.1 

200-299  beds  . 

615 

739 

20.2 

12.1 

300-499  beds  . 

489 

668 

810 

21.1 

12.0 

500  or  more  beds . 

178 

806 

978 

21.4 

11.5 

Rural  hospitals . 

2,263 

396 

482 

21.6 

11.6 

0-49  beds  . 

1,177 

298 

373 

25.4 

12.0 

50-99  beds  . 

665 

362 

440 

21.7 

11.9 

100-149  beds  . 

227 

429 

517 

20.4 

12.1 

150-199  beds  . 

109 

429 

520 

21.1 

10.7 

200  or  more  beds . 

85 

510 

616 

20.7 

11.1 

By  Region 


Urban  by  Region  . 

2,934 

654 

787 

20.4 

11.7 

New  Englarxi . 

163 

633 

778 

22.8 

12.9 

Middle  Atlantic . . . 

441 

683 

842 

23.3 

12.1 

South  Atlantic . . . 

433 

661 

777 

17.6 

10.6 

East  North  Central  . . . 

490 

602 

732 

21.6 

11.9 

East  South  Central . 

164 

615 

714 

16.0 

9.2 

West  North  Central . 

196 

640 

770 

20.2 

11.5 

West  South  Central . 

387 

687 

799 

16.2 

11.5 

Mountain . . . 

128 

652 

779 

19.4 

13.6 

Pacific . . 

484 

724 

886 

22.5 

12.4 

Puerto  Rico  . 

48 

263 

315 

19.6 

10.8 

Rural  by  Region  . 

2,263 

396 

482 

21.6 

11.6 

New  Englarxi . . . 

53 

524 

661 

26.1 

9.6 

Middle  Atlantic . 

84 

400 

503 

25.9 

13.4 

South  Atlantic . 

300 

414 

499 

20.5 

12.3 

East  North  Central  . 

305 

385 

470 

21.9 

11.1 

East  South  Central . . . 

278 

372 

447 

20.2 

11.6 

West  North  Central . 

529 

368 

453 

23.2 

12.1 

West  South  Central . 

352 

380 

460 

21.1 

11.2 

Mountain . . . 

214 

445 

513 

15.3 

9.2 

Pacific . 

'  143 

449 

558 

24.3 

11.7 

By  Payment  Classification 


All  hospitals  . . . 

5,197 

603 

727 

20.6 

11.7 

Large  urban  areas  (populations  over  1  million) . . 

1,828 

677 

821 

21.3 

12.0 

Othiw  urban  areas  (pofxjiations  of  1  million  or  fewer) . 

1,316 

598 

711 

18.9 

11.1 

Rural  areas . 

2,053 

382 

465 

21.7 

11.6 

Teaching  Status: 

Noivteaching . 

4,125 

525 

627 

19.3 

11.6 

Fewer  than  100  Residents . 

841 

632 

767 

21.2 

11.6 

100  or  more  Residents  . 

231 

885 

1,087 

22.8 

12.0 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  . 

3,225 

547 

661 

20.8 

11.4 

Urban  DSH: 

100  or  rrxxe  beds . 

1,436 

684 

823 

20.3 

11.9 

Less  than  100  beds  . . . 

144 

467 

554 

18.6 

12.4 

Rural  DSH: 

Sole  Community  (SCH/EACH) . 

136 

370 

439 

18.8 

102 

Referral  Center  (RRC/EACH)  . . . 

29 

456 

547 

20.0 

10.6 

Other  Rural: 

100  or  more  beds . 

82 

376 

463 

23.2 

13.3 

Less  than  100  beds . 

145 

297 

369 

24.5 

14.6 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH  . * . 

667 

749 

911 

21.6 

12.0 

Teaching  and  no  DSH  . 

356 

650 

795 

22.2 

112 

No  teaching  arxl  DSH  . 

913 

594 

701 

18.1 

11.7 
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Table  V.— Comparison  of  Total  Payments  Per  Case— Continued 

(FY  1995  Payments  Compared  to  FY  1996  Payments!  • 


Number  of 
hospitals 

Average  FY 
1995  pay¬ 
ments/case 

Average  FY 
1996  pay¬ 
ments/case 

All  changes 

Portion  at¬ 
tributable  to 
Federal  rate 
chartge 

No  teaching  and  no  DSH . . . 

1,208 

567 

678 

19.4 

11.5 

Rural  Hospital  types: 

Non  special  status  hospitals  . . . . . 

1,300 

336 

417 

24.1 

13.0 

RRC/^CH . 

91 

476 

575 

20.9 

11.0 

SCH/EACH  . . 

623 

392 

466 

19.0 

10.0 

SCH,  RRC  and  EACH . . . 

39 

494 

17.9 

9.1 

Hospitals  Reclassified  by  the  Medicare  Geographic  Cleissification  Re¬ 
view  Board: 

Reclassification  Status  During  FY95  and  FY96: 

Hi 

Reclassified  During  Both  FY95  and  FY96 . 

453 

549 

21.8 

11.7 

Reclassified  During  FY96  Only . 

147 

499 

626 

25.4 

14.2 

Reclassified  During  FY95  Only . 

275 

636 

727 

14.3 

9.0 

FY96  Reclassifications: 

All  Reclassified  Hospitals . 

539 

660 

22.5 

12.2 

All  Nonreclassified  Hospitals . 

4,568 

613 

738 

20.3 

11.6 

All  Urban  Reclassified  Hospitals . 

'  195 

624 

766 

22.9 

12.0 

Urban  Nonreclassified  Hospitals . . . 

2,739 

656 

789 

20.2 

11.7 

All  Reclassified  Rural  Hospitals . 

.  407 

462 

564 

22.0 

12.4 

Rural  Nonreclassified  Hospitals . 

1,829 

362 

439 

21.4 

11.1 

Other  Reclassified  Hospitals  (Section  1886(D)(8)(B)) . 

27 

438 

527 

20.4 

10.5 

Type  of  Ownership: 

Voluntary  . . . 

3,139 

616 

745 

21.0 

11.6 

Propriety . 

718 

634 

740 

16.7 

11.7 

Govemm^ . . . . . 

1,340 

507 

616 

21.5 

12.3 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25  . . . 

267 

669 

820 

22.5 

11.1 

25-50  . 

1,356 

719 

869 

20.9 

11.6 

50-65  . 

2,217 

561 

674 

20.2 

11.7 

Over  65  . 

1,245 

500 

600 

20.2 

11.9 

Appendix  B — ^Technical  Appendix  on 
the  Capital  Acquisition  M^el  and 
Requii^  Adfustments 

Section  1886(g)(1)(A)  of  the  Act 
requires  that  for  FY  1992  through  FY 
1995  aggregate  prospective  payments  for 
operating  costs  imder  section  1886(d)  of 
the  Act  and  prospective  payments  for 
capital  costs  imder  section  1886(g)  of 
the  Act  be  reduced  each  year  in  a 
manner  that  results  in  a  10  percent 
reduction  of  the  amoimt  that  would 
have  been  payable  on  a  reasonable  cost 
basis  for  capital-related  costs  in  that 
year.  To  implement  this  requirement, 
we  developed  the  capital  acquisition 
model  to  determine  the  budget 
neutrality  adjustment  factor.  Even 
though  the  budget  neutrality 
requirement  expires  effective  with  FY 
1996,  we  must  continue  to  determine 
the  recahbration  and  geographic 
reclassification  budget  neutrality 
adjustment  factor,  and  the  reduction  in 
the  Federal  and  hospital-specific  rates 
for  exceptions  payments.  We  continue 
to  use  the  capital  acquisition  model  to 
determine  these  factors. 

The  following  data  are  used  in  the 
capital  acquisition  model:  the  June  1995 
update  of  the  PPS-IX  (cost  reporting 
periods  beginning  in  1992)  and  PPS- 


X  (cost  reporting  periods  beginning  in 
FY  1993)  cost  reports,  the  Jiily  1, 1995 
update  of  the  provider-specific  file,  and 
the  March  1994  update  of  the 
intermediary  audit  file.  The  available 
data  still  lac^  certain  items  that  were 
required  for  the  determination  of  budget 
neutrality,  including  each  hospital’s 
projected  new  capital  costs  for  each 
year,  its  projected  old  capital  costs  for 
each  year,  and  the  projected  obUgated 
capit^  amounts  that  will  be  put  in  use 
for  patient  care  services  and  recognized 
as  old  capital  each  year. 

Since  hospitals  under  alternative 
payment  system  waivers  (that  is, 
hospitals  in  Maryland)  are  currently 
excluded  from  the  capital  prospective 
payment  system,  we  excluded  these 
hospitals  fiom  our  model. 

We  then  developed  FY  1992,  FY  1993, 
FY  1994,  and  FY  1995  hospital-specific 
rates  using  the  provider-specific  file,  tl.e 
intermediary  audit  file,  and  when 
available,  cost  reports.  (We  used  the 
cumulative  provider-specific  file,  which 
includes  all  updates  to  each  hospital’s 
records,  and  chose  the  latest  record  for 
each  fiscal  year.)  We  checked  the 
consistency  between  the  provider- 
specific  file  and  the  intermediary  audit 
file.  We  also  ensiued  that  the  FY  1993 


increase  in  the  hospital-specific  rate  was 
at  least  0.62  percent  (the  net  FY  1993 
update),  that  the  FY  1994  hospital- 
specific  rate  was  at  least  as  large  as  the 
FY  1993  hospital-specific  rate  decreased 
by  2.16  percent  (the  net  FY  1994 
update),  and  that  the  FY  1995  increase 
in  the  hospital-specific  rate  was  at  least 
0.05  percent  (the  net  FY  1995  update). 
We  were  able  to  match  hospitals  to  the 
files  as  shown  in  the  following  table. 


Source 

Number  of 
hospitals 

Provider-Specific  File  Only . 

97 

Provider-Specific  aixl  AixM  File 

5109 

Neither  File  . 

1 

Total . 

5207 

Seventy-one  of  these  hospitals  had 
unusable  or  missing  data.  We  were  able 
to  backfill  a  hospit^-specific  rate  for  61 
of  these  hospitals  from  the  cost  reports 
as  shown  in  the  following  table. 


Source 

Number  of 
hospitals 

PPS-V  Cost  Reports . 

3 

PPS-VII  Cost  Reports . 

2 

PPS-VIII  Cost  Reports . 

1 

PPS-IX  Cost  Reports . 

9 

PPS-X  Cost  Reports . 

21 
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We  did  not  have  data  for  10  hospitals, 
and  had  to  eliminate  them  from  the 
capital  analysis.  These  hospitals  likely 
are  new  hospitals  or  hospitals  with  very 
few  Medicare  admissions.  This  leaves 
us  with  5197  hospitals  and  should  not 
afreet  the  precision  of  the  required 
adjustment  factors. 

Next,  we  determined  old  and  new 
capital  ammmts  for  FY  1992  using  the 
PPS-IX  cost  reports  as  the  first  source 
of  data.  For  FY  1993  we  used  PPS-IX 
and  PPS-X  cost  reports  as  the  first 
source  of  data,  weighting  each  cost 
report  by  the  number  of  days  in  FY 

1993.  We  were  able  to  mat^  5,125  PPS- 
IX  cost  reports  and  5,090  PPS-X  cost 
reports.  In  cases  where  cost  reports 
could  not  be  matched,  we  used  the 
provider-specific  file  for  old  capital 
information.  Even  in  cases  where  a  cost 
report  was  available,  the  breakout  of  old 
and  new  capital  was  not  always 
available.  In  these  cases,  we  used  the 
old  capital  amoimts  and  new  capital 
ratios  from  the  provider-specific  file.  If 
these  were  missing,  we  derived  the  old 
capital  amoimt  fium  the  hospital- 
specific  rate. 

Finally,  we  used  the  intermediary 
audit  file  to  develop  obligated  capital 
amoimts.  Since  the  obligated  amoimts 
are  aggregate  projected  amounts,  we 
computed  a  Medicare  capital  cost  per 
admission  associated  with  these 
amounts.  We  adjusted  the  aggregate 
amounts  by  the  following  factors: 

(1)  Medicare  inpatient  share  of 
capital.  This  was  derived  from  cost 
reports  and  was  limited  to  the  Medicare 
share  of  total  inpatient  days.  It  was 
necessary  to  limit  the  Medicare  share 
because  of  data  integrity  problems. 
Medicare  share  of  inpatient  days  is  a 
reasonably  good  proxy  for  allocating 
capital.  However,  it  may  be  understated 
if  Medicare  utiUzation  is  high,  and  may 
be  overstated  because  it  does  not  reflect 
the  outpatient  share  of  capital. 

(2)  Capitalization  factor.  This  factor 
allocates  the  aggregate  amount  of 
obligated  capital  to  depreciation  and 
interest  amounts.  Consistent  with  the 
assumptions  in  the  capital  input  price 
index,  we  used  a  25-year  life  for  fixed 
capital  and  a  10-year  life  for  movable 
capital,  and  an  average  projected 
interest  rate  of  6.7  percent.  We  also 
assumed  that  fixed  capital  acquisitions 
are  about  one-half  of  total  capital.  In 
conjunction  with  the  useful  life  and 
interest  rate  assumptions,  the  resulting 


capitalized  fixed  capital  is  about  one- 
half  of  total  capitahzation.  This  is 
consistent  with  the  allocations  between 
fixed  and  movable  capital  found  on  the 
cost  reports.  The  ratio  we  developed  is 
0.137,  which  produces  the  first  year 
capitalization  based  on  the  aggregate 
amount. 

(3)  A  divisor  of  Medicare  admissions 
to  derive  the  capital  per  discharge 
amount.  Since  we  must  project  capital 
amounts  for  each  hospital,  we 
continued  to  use  a  Monte  Carlo 
simulation  to  develop  these  amounts. 
(This  model  is  described  in  detail  in  the 
August  30, 1991  final  rule  (56  FR 
43517).)  The  Monte  Carlo  simulation  is 
now  used  only  to  project  capital  costs 
per  discharge  amounts  for  each  hospital. 
We  analyzed  the  distributions  of  capital 
increases,  and  noted  a  slightly  negative 
correlation  between  the  dollar  level  of 
capital  cost  per  admission,  and  the  rate 
of  increase  in  capital.  To  determine  the 
rate  of  increase  in  capital  cost  per 
admission,  we  multiplied  the  lesser  of 
$3,000  or  the  capital  cost  per  admission 
by  .00006  and  subtracted  this  result 
from  1.2.  (Increases  for  capital  levels 
over  $3,000  were  not  influenced  by  the 
level  of  capital,  so  this  part  of  the 
calculation  was  capped  at  $3,000.)  We 
selected  a  random  number  from  the 
normal  distribution,  multiplied  it  by 
0.17  (the  standard  deviation)  and  added 
it  to  —  0.04  (the  mean)  and  then  added 
1  to  create  a  multiplier.  This  random 
result  was  multiplied  by  the  previous 
result  to  assign  a  rate  of  increase  factor 
which  was  multiplied  by  the  prior 
year’s  capital  per  discharge  amount  to 
develop  a  capital  per  discharge  amount 
for  the  projected  year. 

To  model  a  projected  year,  we  used 
the  old  and  new  capital  for  the  prior 
year  multiplied  by  0.96  (aging  factor). 
The  0.96  aging  factor  is  the  average  of 
changes  in  capital  over  its  life.  The  aged 
new  and  old  capital  is  subtracted  from 
the  projected  capital  described  in  the 
previous  paragraph.  The  difference 
represents  newly  acquired  capital.  We 
assume  that  the  hospital  would  accrue 
only  a  half  year  of  costs  for  newly 
acquired  capital  in  the  year  in  which  the 
capital  comes  on  line.  This  is  because, 
on  average,  new  capital  will  come  on 
line  in  the  middle  of  the  year.  We  make 
the  same  assumption  for  obligated 
capital.  If  the  hospital  has  obligated 
capital,  the  lesser  of  one  half  of  the 
adjusted  costs  (as  described  in  the 
succeeding  paragraph)  for  newly 
acquired  capital  or  one  half  of  the  costs 
(for  FY  1993,  all  of  the  costs)  for 
obligated  capital  are  deemed  to  apply  to 
the  current  year.  The  full  year’s  costs  for 
new  or  obligated  capital  are  assumed  to 
apply  for  the  following  year.  For  FY 


1994,  one  half  of  the  costs  for  any 
outstanding  obligated  capital  were 
deemed  to  apply  to  FY  1994;  a  full 
year’s  costs  were  deemed  to  apply  to  FY 

1995.  With  the  exception  of  certain 
hospitals  about  whom  we  have 
information  to  the  contrary,  we  assume 
that  hospitals  would  meet  the  expiration 
dates  provided  under  the  obligated 
capital  provision.  The  on-line  obligated 
amounts  are  added  to  old  capital  and 
subtracted  from  the  newly  acquired 
capital  to  yield  residual  newly  acquired 
capital,  which  is  then  added  to  new 
capital.  'The  residual  newly  acquired 
capital  is  never  permitted  to  be  less  than 
zero. 

Next,  We  computed  the  average  total 
capital  cost  per  discharge  from  &e 
capital  costs  that  were  generated  by  the 
model  and  compared  the  results  to  total 
capital  costs  per  discharge  that  we  had 
projected  independently  of  the  model. 
We  adjusted  the  newly  acquired  capital 
amounts  proportionately,  so  that  the 
total  capital  costs  per  discharge 
generated  by  the  model  match  the 
independently  projected  capital  costs 
per  dischame. 

Once  eacm  hospital’s  capital-related 
costs  are  generated,  the  model  projects 
capital  payments.  We  use  the  actual 
pa3rment  parameters  (for  example,  the 
case-mix  index  and  the  geographic 
adjustment  factor)  that  are  applicable  to 
the  specific  hospital. 

To  project  capital  payments,  the 
model  first  assigns  the  applicable 
payment  methodology  (^lly  prospective 
or  hold-harmless)  to  ^e  hospital.  If 
available,  the  model  uses  the  payment 
methodology  indicated  in  the  PPS-IX 
cost  reports  or  the  provider-specific  file. 
Otherwise,  the  model  determines  the 
methodology  by  comparing  the 
hospital’s  FY  1992  hospital-specific  fate 
to  the  adjusted  Federal  rate  applicable 
to  the  hospital.  The  model  simulates 
Federal  rate  payments  using  the' 
assigned  pajonent  parameters  and 
hospital-specific  estimated  outlier 
payments.  The  case-mix  index  for  a 
hospital  is  derived  from  the  FY  1994 
MedPAR  file  using  the  FY  1996  DRG 
relative  weights  published  in  this  rule. 
The  case-mix  index  is  increased  each 
year  after  FY  1994  consistent  with  the 
continuing  trend  in  case-mix  increase. 

We  analyzed  the  case-mix  increases 
for  the  recent  past  and  found  that  case- 
mix  increases  have  decelerated  to  about 
1.53  percent  in  FY  1992,  0.80  percent  in 
FY  1993,  and  0.75  percent  in  FY  1994. 

It  appears  that  the  case-mix  increase  for 
FY  1995  will  be  around  1.4  percent.  It 
is  too  early  to  determine  if  the  FY  1995 
increase  is  a  one  time  event,  or  if  it  is 
the  start  of  an  accelerating  trend. 
Because  case-mix  increases  have  been 
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decelerating,  we  expect  future  case-mix 
increases  to  be  moderate.  Therefore,  in 
the  model  we  have  used  a  case-mix 
increase  of  1.4  percent  in  FY  1995  and 
a  projected  case-mix  increase  of  0.8 
percent  in  FY  1996.  (Since  we  are  using 
FY  1994  cases  for  our  analysis,  the  FY 
1994  increase  in  case  mix  has  no  effect 
on  projected  capital  payments.) 

Changes  in  geographic  classification 
and  revisions  to  the  hospital  wage  data 
used  to  establish  the  hospital  wage 
index  affect  the  geographic  adjustment 
factor.  Changes  in  the  DRG  classification 
system  and  the  relative  weights  affect 
the  case-mix  index. 

Section  1886(g)(1)(A)  of  the  Act 
requires  that,  for  discharges  occurring 
after  September  30, 1993,  the 
unadjusted  stand£U'd  Federal  rate  be 
reduced  by  7.4  percent.  Consequently, 
the  model  reduces  the  imadjusted 
standard  Federal  rate  by  7.4  percent 
effective  in  FY  1994.  Since  budget 
neutrality  expires  effective  with  FY 
1996,  this  adjustment  affects  the  Federal 
rate  starting  in  FY  1996. 

The  change  in  the  method  of  paying 
transfer  cases  affects  total  capital 
payments.  We  are  making  the  effect  of 
this  change  budget  neutrd.  To 
determine  the  budget  neutrality 
adjustment  factor  for  transfers,  we 
followed  the  methodology  described  in 
section  VI.D  of  Appendix  A  to  this 
proposed  rule.  We  computed  the 
transfer-adjusted  number  of  discharges 
and  case-mix  imder  the  ciurent  tremsfer 
policy,  and  the  proposed  transfer  policy 
for  each  hospital.  We  multiplied  the 
corresponding  number  of  discharges 
and  case-mix  numbers  for  each  hospital 
and  added  all  hospitals  together.  The 
number  computed  imder  ^e  current 
transfer  policy  divided  by  the  number 
computed  under  the  proposed  transfer 
policy  yielded  the  transfer  adjustment 
factor  of  0.9972.  This  adjustment  factor 
is  applied  to  both  the  hospital-specific 
rate  and  the  Federal  rate. 

Section  412.308(c)(4)(ii)  requires  that 
the  estimated  aggregate  payments  for  the 
fiscal  year,  based  on  the  Federal  rate 
after  any  changes  resulting  firom  DRG 
reclassifications  and  recalibration  and 
the  geographic  adjustment  factor,  equal 


the  estimated  aggregate  payments  based 
on  the  Federal  rate  that  would  have 
been  made  without  such  changes.  For 
FY  1995,  the  budget  neutrality 
adjustment  factor  was  1.0031.  To 
determine  the  factor  for  FY  1996,  we 
first  determined  the  portion  of  the 
Federal  rate  that  would  be  paid  for  each 
hospital  in  FY  1996  based  on  its 
applicable  payment  methodology.  We 
then  compared  estimated  aggregate 
Federal  rate  payments  based  on  the  FY 
1995  DRG  relative  weights  and  FY  1995 
geographic  adjustment  factor  to 
estimated  aggregate  Federal  rate 
payments  based  on  the  FY  1996  relative 
weights  and  the  FY  1996  geographic 
adjustment  factor.  In  making  the 
comparison,  we  held  the  FY  1996 
Federal  rate  portion  constant  and  set  the 
other  budget  neutrality  adjustment 
factor  and  exceptions  reduction  factor  to 
1.00.  We  determined  that  to  achieve 
budget  neutrality  for  the  changes  in  the 
geographic  adjustment  factor  and  DRG 
classifications  and  relative  weights,  an 
incremental  budget  neutrality 
adjustment  oT  0.9994  for  FY  1996 
should  be  applied  to  the  previous 
cumulative  FY  1995  adjustment  of 
1.0031  (the  product  of  the  FY  1993 
incremental  adjustment  of  0.9980,  the 
FY  1994  incremental  adjustment  of 
1.0053,  and  the  FY  1995  incremental 
adjustment  of  0.9998),  yielding  a 
cumulative  adjustment  of  1.0025 
through  FY  1996. 

The  methodology  used  to  determine 
the  recalibration  and  geographic  (DRG/ 
GAF)  budget  neutrality  adjustment 
factor  is  similar  to  that  used  in 
establishing  budget  neutrafity 
adjustments  under  the  prospective 
payment  system  for  operating  costs.  One 
difference  is  that  under  the  operating 
prospective  payment  system,  the  budget 
neutrality  adjustments  for  the  effect  of 
geograplfic  reclassifications  are 
determined  separately  fi'om  the  effects 
of  other  changes  in  the  hospital  wage 
index  and  the  DRG  weights.  Under  the 
capital  prospective  payment  system, 
there  is  a  single  DRG/GAF  budget 
neutrality  adjustment  factor  for  changes 
in  the  geographic  adjustment  factor 
(including  geographic  reclassification) 


and  the  DRG  relative  weights.  In 
addition,  there  is  no  adjustment  for  the 
effects  that  geographic  reclassification 
has  on  the  other  payment  parameters, 
such  as  the  payments  for  serving  low 
income  patients  or  the  large  urban  add¬ 
on. 

In  addition  to  computing  the  DRG/ 
GAF  budget  neutrality  adjustment 
factor,  we  used  the  model  to  simulate 
total  payments  under  the  prospective 
payment  system. 

Additional  payments  under  the 
exceptions  process  are  accounted  for 
through  a  r^uction  in  the  Federal  and 
hospital-specific  rates.  Therefore,  we 
used  the  model  to  calculate  estimated 
exceptions  payments  and  the  exceptions 
reduction  factor.  This  exceptions 
reduction  factor  ensures  that  estimated 
aggregate  payments  imder  the  capital 
prospective  payment  system,  including 
exceptions  payments,  equal  estimated 
aggregate  payments  under  the  capital 
prospective  payment  system  without  an 
exceptions  process.  Since  changes  in  the 
level  of  the  payment  rates  change  the 
level  of  payments  under  the  exceptions 
process,  the  exceptions  reduction  factor 
must  be  determined  through  iteration. 

In  the  August  30, 1991  final  rule  (56 
FR  43517),  we  indicated  that  we  would 
publish  each  year  the  estimated 
payment  factors  generated  by  the  model 
to  determine  payments  for  the  next  5 
years.  The  table  below  provides  the 
actual  factors  for  FY  1992,  FY  1993,  FY 
1994,  FY  1995,  FY  1996,  and  the 
estimated  factors  that  would  be 
applicable  through  FY  2000.  We  caution 
that,  except  with  respect  to  FY  1992,  FY 
1993,  FY  1994,  FY  1995  and  FY  1996, 
these  are  estimates  only,  and  are  subject 
to  revisions  resulting  from  continued 
methodological  refinements,  more 
recent  data,  and  any  payment  policy 
changes  that  may  occur.  In  this  regard, 
we  note  that  in  making  these  projections 
we  have  assumed  that  the  cumulative 
DRG/GAF  adjustment  factor  will  remain 
at  1.0025  for  FY  1996  and  later  because 
we  do  not  have  sufficient  information  to 
estimate  the  change  that  will  occur  in 
the  factor  for  years  after  FY  1996. 

The  projections  are  as  follows: 


Fiscal  year 

Update 

factor 

Exceptions 

reduction 

factor 

Budget  neu¬ 
trality  factor 

Federal  rate 
(after  outlier 
reduction) 

1992  . 

N/A 

0.9813 

0.9602 

415.59 

1993  . 

6.07 

.9756 

.9162 

M17.29 

1994  . . . 

3.04 

.9485 

•  .8947 

2  378.34 

1995  . 

3.44 

.9734 

.8432 

3376.83 

1996  . 

1.20 

.9849 

N/A 

‘‘461.96 

1997  . 

1.70 

.9822 

N/A 

468.53 

1998  . 

1.90 

.9747 

N/A 

473.78 

1999  . 

1.90 

.9608 

N/A 

475.90 
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Fiscal  year 

Update 

factor 

Exceptions 

reduction 

factor 

Budget  neu- 
trafity  factor 

Federal  rate 
(after  outlier 
reduction) 

9nnn  . 

1.90 

.9406 

N/A 

474.75 

'  Note:  Includes  the  DRG/GAF  adjustment  factor  of  0.9980  arxi  the  change  in  the  outlier  adjustment  from  0.9497  in  FY  1992  to  0.9496  in  FY 
1993. 

2  Note:  Includes  the  7.4  percent  reduction  in  the  unadjusted  standard  Federal  rate.  Also  includes  the  DRG/GAF  adjustment  factor  of  1.0033 
and  the  change  in  the  outlier  adjustment  from  0.9496  in  R/ 1993  to  0.9454  in  FY  1994. 

3  Note:  Includes  the  DRG/GAp  adjustment  factor  of  1.0031  and  the  change  in  the  outlier  adjustment  from  0.9454  in  FY  1994  to  0.9414  in  FY 
1995. 

*  Note:  Includes  the  transfer  adjustment  of  .9972.  Also  includes  the  DRG/GAF  adjustment  factor  of  1 .0025  and  the  change  in  the  outlier  adjust¬ 
ment  from  0.9414  in  FY  1995  to  0.9536  in  FY  1996.  Future  adjustments  are,  for  purposes  of  this  projection,  assumed  to  remain  at  the  same 
level. 


Appendix  C — Recommendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Payment  for  Inpatient  Hospital 
Services 

1.  Background 

Several  provisions  of  the  Social 
Security  Act  (the  Act)  address  the 
setting  of  update  factors  for  services 
furnished  in  FY  1996  by  hospitals 
subject  to  the  prospective  payment 
system  and  those  excluded  from  the 
prospective  payment  system.  Section 
1886(b)(3)(B)(i)(XI)  of  the  Act  sets  the 
FY  1996  percentage  increase  in  the 
operating  cost  standardized  amoimts 
equal  to  the  rate  of  increase  in  the 
hospital  market  basket  minus  2.0 
percentage  points  for  prospective 
payment  hospitals  in  all  areas.  Section 
1886(b)(3)(B)(iv)  of  the  Act  sets  the  FY 
1996  percentage  increase  to  the 
hospital-specific  rate  applicable  to  sole 
community  hospitals  equal  to  the  rate 
set  forth  in  section  1886(b)(3)(B)(i)  of 
the  Act,  that  is,  the  same  update  factor 
as  all  other  hospitals  subject  to  the 
prospective  payment  system,  or  the  rate 
of  increase  in  the  market  basket  minus 
2.0  percentage  points.  Section 
1886(b)(3)(B)(ii)  of  the  Act  sets  the  FY 
1996  percentage  increase  in  the  rate  of 
increase  limits  for  hospitals  excluded 
fit)m  the  prospective  payment  system 
equal  to  the  rate  of  increase  in  the 
excluded  hospital  market  basket  minus 
the  applicable  reduction  or,  in  the  case 
of  a  hospital  in  a  fiscal  year  for  which 
the  hospital’s  update  adjustment 
percentage  is  at  least  10  percent,  the 
excluded  hospital  market  basket 
percentage  increase.  Under  section 
1886(b)(3)(B)(v)  of  the  Act,  a  hospital’s 
update  percentage  increase  for  FY  1996 
is  the  percentage  increase  by  which  the 
hospital’s  allowable  operating  costs  of 
inpatient  hospital  services  recognized 
imder  this  title  for  the  cost  reporting 
period  beginning  iipFY  1990  exceed  the 
hospital’s  target  amoimt  for  such  cost 
reporting  period,  increased  for  each 
fiscal  year  (beginning  with  FY  1994)  by 
the  sum  of  any  of  the  hospital’s 
applicable  reductions  for  previous 


years.  The  applicable  reduction  with 
respect  to  a  hospital  for  FY  1996  is  the 
lesser  of  1  piercentage  point  or  the 
p>ercentage  point  difference  between  10 
percent  and  the  hospital’s  update 
adjustment  percentage  for  FY  1996. 

In  accordance  with  section 
1886(d)(3)(A)  of  the  Act,  we  are 
updating  the  standardized  amounts,  the 
hospital-specific  rates,  and  the  rate-of- 
increase  limits  for  hospitals  excluded 
for  the  prospective  payment  system  as 
provided  in  section  1886(b)(3)(B)  of  the 
Act.  Based  on  the  second  quarter  1995 
forecasted  market  basket  increase  of  3.5 
percent  for  hospitals  subject  to  the 
prospective  payment  system,  the 
updates  in  the  sUmdar^zed  amoimts  are 

1.5  percent  for  hospitals  in  both  large 
urbw  and  other  areas.  The  update  in  the 
hospital-specific  rate  applicable  to  sole 
commimity  hospitals  is  1.5  percent  (that 
is,  the  market  basket  rate  of  increase  of 

3.5  percent  minus  2.0  percentage 
points).  The  update  for  hospitals 
excluded  from  the  prospective  payment 
system  is  based  on  the  percentage 
increase  in  the  excluded  hospitd  market 
basket  (currently  estimated  at  3.4 
percent)  minus  the  applicable  reduction 
factor,  llie  applicable  reduction  factor  is 
the  lesser  of  1  percentage  point  or  the 
percentage  point  difference  between  10 
percent  and  the  hospitcd’s  update 
adjustment  percentage.  Therefore,  for 
excluded  hospitals,  the  hospital-specific 
update  can  vary  between  2.4  and  3.4 
percent. 

Sections  1886(e)  (2)(A)  and  (3)(A)  of 
the  Act  require  that  the  Prospective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress  by 
March  1  of  each  year  an  update  factor 
that  takes  into  account  changes  in  the 
market  basket  rate  of  increase  index, 
hospital  productivity,  technological  and 
scientific  advzmces,  the  quality  of  health 
care  provided  in  hospitals,  and  long¬ 
term  cost  effectiveness  in  the  provision 
of  inpatient  hospital  services. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 


each  fiscal  year  that  take  into  accoimt 
the  amoimts  necessary  for  the  efficient 
and  effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  Under  section  1886(e)(5)  of  ffie 
Act,  we  published  the  FY  1996  update 
factors  recommended  pursuant  to 
section  1886(e)(4)  of  the  Act  as 
Appendix  D  of  the  Jime  2, 1995 
proposed  rule  (60  29380). 

n.  Secretary’s  Final  Recommendations 
for  Updating  the  Prospective  Pa3rment 
System  Standardized  Amounts 

We  received  several  public  comments 
concerning  our  proposed 
recommendations.  AfteY  consideration 
of  the  arguments  presented,  we  have 
decided  that  our  final  recommendation 
will  be  the  same  as  our  proposed 
recommendation.  That  is,  we  are 
recommending  that  the  standardized 
amounts  be  increased  by  an  amount 
equal  to  the  market  basket  rate  of 
increase  minus  2.0  percentage  points  for 
hospitals  located  in  large  urban  and 
other  areas.  We  eire  also  recommending 
an  update  of  the  market  basket  rate  of 
increase  minus  2.0  percentage  points  to 
the  hospital-specific  rate  for  sole 
community  hospitals.  These  figures  are 
consistent  with  the  President’s  budget 
recommendation. 

In  recommending  these  increases,  we 
have  followed  section  1886(e)(4)  of  the 
Act,  which  requires  thed  we  take  into 
account  the  amoimts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition,  as 
required  %  section  1886(e)(4)  of  the 
Act,  we  have  taken  into  consideration 
the  recommendations  of  ProPAC.  We 
believe  our  analyses,  which  measure 
changes  in  hospital  productivity, 
scientific  and  technological  advances, 
practice  pattern  changes,  and  changes  in 
case  mix,  support  our 
recommendations. 

Comment:  One  commenter  expressed 
concern  with  what  appears  to  be  a 
systematic  bieis  in  estimation  of  the 
market  basket  forecast.  Because  we  haVe 
overestimated  the  market  basket  for 
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several  years,  the  commenter  believes 
that  our  model  is  likely  to  be  incorrect 
in  its  parameters  or  methodology  and 
suggested  that  we  continue  to  revise  the 
model  or  change  the  underlying 
estimation  methodology. 

Response:  We  agree  with  the 
commenter  that  there  has  been  a  pattern 
of  high  forecasts  over  the  past  few  years 
in  the  market  basket  estimation.  We 
have  been  working  with  our  contractor 
during  the  past  year  to  thoroughly 
review  the  forecast  equations  for  the 
hospital  input  price  indexes.  This 
review  produced  substantial 
improvements  in  both  the  forecast 
equations  and  the  processes  used  to 
forecast.  HCFA  and  its  contractor  will 
closely  monitor  the  future  forecasts  for 
acouacy.  In  this  final  rule,  we  present 
input  price  indexes  that  are  forecasted 
using  the  improved  forecast  equations. 

Comment:  We  received  one  comment 
recommending  an  adjustment  to  the 
market  basket  for  new  technologies.  The 
commenter  stated  that  this  adjustment 
would  reflect  the  change  in  the  use  of 
new  resources  that  may  increase  costs 
and  productivity. 

Response:  The  hospital  market  basket 
is  an  input  price  index  that  measures 
changes  in  the  prices  paid  for  a  fixed  set 
of  goods  and  services.  We  do  not  beUeve 
an  adjustment  to  the  market  basket  for 
chemges  resulting  from  use  of  new 
technology  is  appropriate.  Although  we 
do  not  adjust  the  hospital  market  basket 
for  new  technology,  the  update 
framework  accoimts  for  the  role  of  new 
technologies  in  two  ways.  First,  we 
accoimt  for  cost-increasing,  quality¬ 
enhancing  new  technologies  in  the 
intensity  component  of  omr  update 
recommendation  (which  is  an  add-on  to 
the  market  basket  rate  of  increase). 
Second,  we  account  for  cost-decreasing 
new  technologies  through  a  productivity 
adjustment.  T^s  adjustment  allows  for  . 
those  technologies  that  permit  hospiteds 
to  treat  their  patients  at  lower  cost. 

Comment:  We  received  two  comments 
strongly  urging  us  to  consider  how 
hospit^-specific  wages  and  benefits  are 
incorporated  into  the  market  basket. 
They  suggest  increasing  the  internal 
hospital  wage  and  benefit  shares  to  50 
percent. 

Response:  We  responded  to  a  similar 
comment  in  detail  in  the  September  4, 
1990  final  rule  (55  FR  36047),  when  the 
current  hospital  market  basket  was 
implemented.  We  prefer  to  use  100 
percent  economy-wide  proxies  for  those 
occupations  that  are  generally  employed 
inside  and  outside  hospitals,  such  as 
managers,  administrators,  clerical,  and 
maintenance  workers.  We  believe  that 
the  economy-wide  rate  of  increase  is  the 
more  appropriate  measure  for  these 


types  of  employees,  since  that  is  the 
relevant  labor  market  for  these 
employees.  In  contrast,  we  use  a  50/50 
blend  of  hospital-industry  proxies  and 
economy-wide  proxies  for  professional 
and  technical  workers.  We  believe  this 
is  appropriate  because  the  group 
includes  workers,  such  as  registered 
nurses,  that  are  not  hired  in  large 
numbers  in  other  sectors  of  the 
economy. 

Comment:  ProPAC’s  comment  stated 
several  concerns  about  the  single 
intensity  adjustment  included  in 
HCFA’s  update  framework  and  believes 
that  each  element  should  be  quantified 
separately. 

Response:  We  continue  to  disagree 
s  with  ProPAC  that  accoimting  separately 
^br  changes  in  within-DRG  complexity, 
science  and  technology  changes,  and 
practice  patterns  would  be  more 
acciirate.  In  view  of  the  interactive 
natiue  of  these  elements,  we  believe  it 
is  difficult  to  measure  accmately  the 
effects  of  each  element  separately. 
Instead,  we  believe  that  it  is  more 
appropriate  and  accurate  to  account  for 
all  thi^  elements  in  a  single  measure. 
Thus,  our  intensity  measiire  is  designed 
to  encompass  the  net  effect  of  all  th^ 
changes.  With  regard  to  practice  pattern 
changes,  which  are  also  reflected  in  our 
intensity  adjustment,  we  do  not  adjust 
for  changes  that  have  not  taken  place. 

Comment:  ProPAC  questioned 
HCFA’s  continued  use  of  projected  case- 
mix  change  in  the  update  formula 
instead  of  actual  case-mix  change. 

Response:  Om  update  emalysis  takes 
into  accovmt  changes  in  case  mix 
adjusted  for  changes  attributable  to 
improved  coding  practices  and  DRG 
reclassification  and  recalibration.  In  the 
past,  we  used  the  observed  increase  in 
case  mix  for  the  most  recent  year 
available.  For  example,  we  based  our  FY 
1994  update  on  the  observed  increase  in 
case  mix  from  FY  1992.  Recent  data  on 
case-mix  change  demonstrates  that  the 
growth  of  case-mix  severity  has  slowed. 

The  use  of  projected  case  mix  allows 
us  to  take  into  account  emerging  trends 
in  case  mix  more  quickly.  We  note  that 
ProPAC  uses  an  estimate  of  the  total 
case-mix  index  in  the  year  prior  to  the 
update  as  part  of  its  update  framework. 
We  have  decided  it  is  best  to  use  our 
estimate  of  what  case-mix  change  will 
be  in  the  year  of  the  update.  This  is 
consistent  with  the  use  of  the  forecasted 
value  of  change  in  the  market  basket 
over  the  coming  year. 

Comment:  ProPAC  believes  it  is 
inappropriate  to  adjust  the  prospective 
payment  amounts  separately  for  case- 
mix  changes  that  HCFA  attributes  to 
reclassification  or  recalibration,  either 


through  changing  the  weights  or  the 
standardized  amounts. 

Response:  We  believe  that  it  is 
appropriate  to  account  for  case-mix 
index  changes  attributed  to 
reclassification  or  recalibration  within 
the  update  framework.  This  adjustment 
is  determined  by  comparing  the  average 
case  weight  for  the  actual  cases  in  a 
given  year  based  on  the  DRG  relative 
weights  for  that  year  with  the  average 
case  weight  for  the  same  cases  based  on 
the  DRG  relative  weights  for  the 
previous  year.  Since  the  same  cases  are 
used  on  both  sides  of  the  comparison, 
the  difference  in  case-mix  index  reflects 
the  change  in  aggregate  payments 
attributable  solely  to  the  new  GROUPER 
and  relative  wei^ts. 

m.  Secretary’s  Final  Recommendation 
for  Updating  the  Rate-of-Increase 
Limits  for  Excluded  Hospitals  and  Units 

Our  final  recommendation  will  be 
that  hospitals  and  hospital  units 
excluded  frnm  the  prospective'payment 
system  receive  an  update  equal  to  the 
percentage  increase  in  the  market  basket 
that  measures  input  price  increases  for 
services  furnished  by  excluded 
hospitals  minus  1.0  percentage  point. 
Thus,  given  the  current  estimate  of  the 
change  in  rate  of  increase  in  the  market 
basket  for  excluded  hospitals  of  3.4 
percent  (compeired  with  an  earlier 
estimate  of  3.6  percent  used  in  the 
proposed  rule),  our  final 
recommendation  is  for  an  update  of  2.4 
percent.  We  note  that  the  updates  for 
hospitals  and  units  excluded  from  the 
prospective  payment  system  as  set  in 
Public  Law  103-66  is  the  market  basket 
rate  of  increase  minus  1.0  percentage 
point,  adjusted  to  accoimt  for  the 
relationship  between  the  provider’s 
allowable  operating  cost  per  case  and  its 
target  amount. 

We  received  the  following  comments 
concerning  our  proposed 
recommendation  on  the  update  factor 
for  excluded  hospitals  and  hospital 
units. 

Comment:  One  commenter  states  that 
the  Secretary  provides  no  expUcit 
framework  to  support  her 
recommendadon  beyond  what  is 
included  in  current  law.  This 
commenter  is  concerned  about 
forecasting  errors  that  have  resulted  in 
updates  that  are  too  high  and  beUeves 
an  explicit  framework  should  be  used  in 
developing  future  recommendations. 
Another  commenter  recommends  that 
we  include  an  upward  adjustment  to  the 
market  basket  rate  of  increase  to  account 
for  new  technology. 

Response:  'The  update  for  the 
prospective  payment  system  for 
inpatient  operating  costs  adjusts  the 
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market  basket  for  a  number  of  factors 
including  case  mix.  productivity  and 
intensity.  Currently,  in  the  absence  of 
any  adjustment  for  patient  severity, 
there  is  no  mechanism  for  determining 
case  mix  for  excluded  hospitals  and 
imits.  Nevertheless,  we  will  examine  the 
feasibility  of  establishing  a  framework 
for  an  appropriate  rate-of-increase  limit 
for  services  paid  on  the  basis  of 
reasonable  costs.  Changes  in  some  « 


factors,  such  as  new  services  or  more 
resources,  may  be  more  appropriately 
accommodated  through  the  exceptions 
process.  As  we  study  developing  an 
update  hamework  for  excluded 
hospitals  and  units,  we  will  consider  an 
adjustment  for  technology,  if  its  impact 
on  hospital  costs  can  be  accurately 
measu^. 

With  regard  to  forecasting  errors,  as 
discussed  above,  we  have  l^n  working 


with  our  contractor  to  review  and  make 
improvements  in  hospital  input  price 
indices.  This  review  has  product 
substantial  improvements  in  forecast 
equations  and  procedrnes,  and  we  have 
implemented  these  changes  in 
developing  the  input  price  indices  used 
in  this  find  rule. 

IFR  Doc.  95-21541  Filed  8-31-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-6273-9] 

RIN  2060-AE02 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Aerospace  Manufacturing 
and  Rework  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  National  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  aerospace  manufacturing  and  rework 
facilities  were  proposed  in  the  Federal 
Register  on  Jime  6, 1994.  This  Federal 
Register  action  announces  the  EPA’s 
final  decisions  on  the  rule  and 
promulgates  the  NESHAP  for  aerospace 
manufacturing  and  rework  facilities. 
Aerospace  manufacturing  and  rework 
operations  emit  many  of  the  pollutants 
identified  in  the  Clean  Air  Act  (Act)  list 
of  189  hazardous  air  pollutants  (HAP). 
The  intent  of  the  standards  is  to  protect 
public  health  by  requiring  existing  and 
new  major  sources  to  control  emissions 
to  the  level  achievable  by  the  maximum 
achievable  control  technology  (MACT) 
consistent  with  section  112(d)  of  the 
Act. 

The  HAP  listed  in  Section  112(b)(1) 
emitted  by  aerospace  facilities  that 
would  be  covered  by  this  final  rule 
include,  chromiiun,  cadmium, 
methylene  chloride,  toluene,  xylene, 
methyl  ethyl  ketone,  ethylene  glycol 
and  ^ycol  ethers.  This  rule  will  reduce 
nationwide  emissions  of  HAP  from  at 
least  2,869  major  source  aerospace 
manufacturing  and  rework  facilities  by 
approximately  112,600  Mg  (123,700 
tons). 

DATES:  This  regiilation  is  effective  on 
September  1, 1995.  The  incorporation 
by  reference  of  certain  publications 
Usted  in  the  regulation  is  approved  by 
the  Office  of  the  Federal  Register  as  of 
September  1, 1995.  See  the 
SUPPLEMENTARY  INFORMATION  section 
concerning  judicial  review. 


ADDRESSES:  Background  Information 
Document.  The  background  information 
docvunent  (BID)  for  the  promulgated 
standards  may  be  obtained  fiom  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
Springfield,  Virginia  22161,  telephone 
(703)  487-4650.  Please  refer  to 
“Hazardous  Air  Pollutant  Emissions 
from  Aerospace  Manufacturing  and 
Rework  Operations — Background 
Information  for  Promulgated  Standards” 
(EPA-453/R-94-036b).  The  BID 
contains:  (1)  a  summary  of  all  the  public 
comments  made  on  the  proposed 
standards  and  the  Administrator’s 
responses  to  the  comments,  and  (2)  a 
smnmary  of  the  changes  made  to  the 
standards  since  proposal. 

An  electronic  version  of  the 
promulgation  BID  as  well  eis  this 
preamble  and  final  rule  are  available  for 
download  fium  the  EPA’s  Technology 
Transfer  Network  (TTN),  a  network  of 
electronic  bulletin  boards  developed 
and  operated  by  the  Office  of  Air 
Quality  Planning  and  Standards.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  'The  service  is  fiee, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  data  transfer  of  up  to 
a  14,400  bits  per  second  (bps)  modem. 

If  more  information  on  the  TTN  is 
needed,  contact  the  systems  operator  at 
(919) 541-5384. 

Docket.  Docket  No.  A-92-20, 
containing  supporting  information  used 
in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  finm  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
including  all  non-Govenunent  holidays, 
at  the  EPA’s  Air  and  Radiation  Docket 
and  Information  Center  (formerly 
known  as  the  Air  Docket),  Waterside 
Mall,  room  M-1500,  Groimd  Floor,  401 
M  Street,  S.W,,  Washington,  DC  20460; 
telephone  (202)  260-7548,  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  or  technical  information 
concerning  the  standards,  contact  Ms. 
Vickie  Boothe,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 


Park,  North  Carolina  27711;  telephone 
(919) 541-0164. 

SUPPLEMENTARY  INFORMATION:  Under 
section  307(b)(1)  of  the  Act,  judicial 
review  of  NESHAP  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today’s  publication  of  this  final  rule. 
Under  section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  eiiforce  these 
requirements.  The  information 
presented  in  this  preamble  is  organized 
as  follows: 

I.  The  Standards 

n.  Summary  of  Considerations  in  Developing 
the  Rule 

A.  Purpose  of  Regulation 

B.  Summary  of  Impacts 

in.  Significant  Changes  to  the  Proposed 
Standards 

A.  Public  Participation 

B.  Comments  on  the  Proposed  Standards 
C  Significant  Changes 

IV.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 

D.  Regulatory  Flexibility  Act 

E.  Re^atory  Review 

F.  Unfunded  Mandate  Act 

I.  The  Standards 

National  emission  standards  for 
hazardous  air  pollutants  established 
under  section  112  of  the  Act  must 

reflect  the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air  pollutants 
subject  to  this  section  (including  a 
prohibition  on  such  emissions,  where 
achievable)  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  nonair  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  for  new  or  existing  sources  in  the 
category  or  subcategory  to  which  such 
emission  standard  applies  . . .  [section 
112(d)(2)l. 

'The  promulgated  standards  include 
multiple  alternatives  to  allow  owners  or 
operators  maximum  compliance 
flexibility.  A  summary  of  the  final 
standards  is  contained  in  Table  1. 


Table  1.  Summary  of  Subpart  GG  of  40  CFR  Part  63— National  Emission  Standards  for  Aerospace 

Manufacturing  and  Rework  Facilities 

Affected  Source  and  Requirement  Description 

Aerospace  Facilities 
Applicability: 

General  Information  .  This  rule  applies  to  facilities  engaged  in  original  equipment  manufacture  and/or  rework  of  aerospace 

components  and  assemblies  and  that  are  major  sources  as  defined  in  40  CFR  part  63.  Specific  oper¬ 
ations  are  covered  by  the  rule.  (63.741) 

Estimated  Number  of  Facili-  Over  2,800  facilities  are  expected  to  be  affected  by  the  rule.  Applicetble  SIC  codes  include  3720,  3721 , 
ties.  3724,  3728,  3760,  3761 ,  3764,  3765,  and  4581 . 
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Table  1.  Summary  of  Subpart  GG  of  40  CFR  Part  63— National  Emission  Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities— Continued 


Affected  Source  and  Requirement 


Compliance  Dates 


Test  Methods  and  Proce¬ 
dures. 

Monitoring  Requirements  .... 

Recordkeeping  Require¬ 
ments. 

Reporting  Requirements . 


Cleaning  Operations: 
Standards  ... 


Test  Methods  and  Proce¬ 
dures. 

Monitoring  Requirements  .... 
Recordkeeping  Require¬ 
ments. 

Hand-Wipe  Cleaning  Operations: 

Starxjards . 


Test  Methods  and  Proce¬ 
dures. 

Monitoring  Requirements  .... 
Recordkeeping  Require- 
rrrents. 


Reporting  Requirements 


Hand-Wipe  Cleaning  Operations 
(cont.)Reporting  Requirements 
(cont.) 

3.  Statement  certifying  everything  is 
in  compliance.  (63.753(b)(2)) 

Spray  Gun  Cleaning: 

Standards . 

Test  Methods  and  Proce¬ 
dures. 

Monitoring  Requirements  .... 

Recordkeeping  Require¬ 
ments. 

Reporting  Requirements . 


Flush  Cleaning: 

Standards 


Description 


Major  sources  required  to  obtain  operating  permit  in  State  where  facility  is  located  according  to  proce¬ 
dures  in  40  CFR  part  70  and  applicable  State  regulations.  (63.741(d)) 

1.  Comply  with  §63.4  through  §63.6  of  the  General  Provisions  of  40  CFR  part  63,  subpart  A.» 
(63.743(a)) 

2.  Submit  an  operation  and  maintenance  plan,  except  for  new  sources  or  filter  systems  operated  per 
rhanufacturer’s  instructions.  (63.743(b)) 

3.  Obtain  approval  to  use  control  device  not  listed  in  this  subpart.  (63.743(c)) 

As  provided  for  in  the  General  Provisions,  within  3  years  after  the  effective  date  for  existing  sources  and 
no  later  than  the  standards’  effective  date  or  upon  startup,  as  appropriate,  for  new  and  reconstructed 
sources.  (63.749(a)) 

See  individual  affected  sources.  Also,  comply  with  §63.7  of  the  General  Provisions.  (63.750(o)) 

See  individual  affected  sources.  Also,  generally  same  as  In  §  63.8(f)  and  (g)  of  the  General  Provisions. 
(63.751(e)  and  (f)) 

Comply  with  parts  of  §63.10  of  the  General  Provisions.  (63.752(a)) 

1.  See  individual  affected  sources.  Comply  with  parts  of  §63.9  and  §63.10  of  the  General  Provisions. 
Semiannual  reports  or  annual  if  compliant.  (63.753(a)(1)  and  (3)) 

2.  Operating  permit  application  can  be  used  for  initial  rrotification.  (63.753(a)(2)) 

Housekeeping  measures  for  all  cleaning  operations  at  a  facility  subject  to  this  subpart.  Measures  address 
placing  solvent  laden  cloth  or  paper  in  closed  containers,  storing  fresh  and  used  cleaning  solvent  in 
closed  containers,  and  minimizing  spills  during  handling  and  transfer.  (63.744(a)) 

See  individual  affected  sources. 

See  individual  affected  sources. 

The  name  and  vapor  pressure  of  each  cleaning  solvent,  and  supporting  documentation.  (63.752(b)(1)) 

1.  Except  for  spray  gun  arxf  flush  cleaning,  all  HAP  or  VOC  hand-wipe  cleaning  solvents  must  meet  a 
composition  requirement,  have  a  vapor  pressure  less  than  45  mm  Hg  at  20*’C,  or  meet  the  require¬ 
ments  specified  in  an  alternative  compliance  plan  administered  by  the  permitting  authority  and  ap¬ 
proved  under  Section  112(1)  of  the  Clean  Air  Act.  (63.744(b)) 

2.  List  of  cleaning  operations  exempt  from  composition  and  vapor  pressure  requirements.  (63.744(e)) 

1.  Composition  determination  through  manufacturer's  data.  (63.750(a)) 

2.  Vapor  pressure  determination  through  readily  available  sources  if  single  component;  ASTM  E  260-91 
and  composite  vapor  pressure  determination  procedure  for  multiple  component  solvents.  (63.750(b)) 

None. 

1.  If  complying  with  composition  requirements,  name,  data/calculations,  and  annual  volumes. 
(63.752(b)(2)) 

2.  If  complying  with  vapor  pressure  limiL  the  name,  vapor  pressure,  data/calculations/test  results,  and 
monthly  volumes.  (63.752(b)(3)) 

3.  For  norxxjmpliant  cleaning  solvents  used  in  exempt  operations,  monthly  volumes  by  operation,  and 
master  list  of  processes.  (63.752(b)(4)) 

Semiannual  , 

1.  Noncompliant  solvent  usage.  (63.753(b)(1)(li)) 

2.  New  solvents  arxl  vapor  pressure  or  composition.  (63.753(b)(1)(iii)) 


Test  Methods  and  Proce¬ 
dures. 


1 .  Use  one  of  four  specified  techniques  or  an  equivalent.  (63.744(c)) 

2.  For  enclosed  spray  gun  cleaners,  repair  as  soon  as  practicable,  but  within  15  days.  (63.744(c)(1)(ii)) 
None. 

Visual  inspection  for  leaks  at  least  once  per  month.  (63.751  (a)) 

Record  all  leaks,  including  source  identification  and  dates  leaks  found  and  repaired.  (63.752(b)(5)) 

Semiannual 

1.  Noncompliant  spray  gun  cleaning  method  used.  (63.753(b)(1)(iii)) 

2.  Leaks  of  enclosed  spray  gun  cleaners  not  repaired  within  15  days  of  detection.  (63.753(b)(1)(iv)) 

3.  Statement  certifying  everything  is  in  compliance.  (63.753(b)(1)(v)) 

Operating  procedures  specify  emptying  into  enclosed  container,  collection  system,  or  equivalent. 

(63.744(d))  Flush  Cleaning  (cont.) 

None. 
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Table  1.  Summary  of  Subpart  GG  of  40  CFR  Part  63— National  Emission  Standards  for  Aerospace 


Manufacturing  and  Rework  Facilities— Continued 

Affected  Source  arxj  Requirement  Description 

Monitoring  Requirements  ....  None. 

Recordkeeping  Require-  None, 
merits. 

Reporting  Requirements Semiannual 

Statement  certifying  everything  is  in  compliance.  (63.753(b)(2)) 

Primer  and  Topcoat  Application  Op¬ 
erations; 

Standards .  Minimize  spills  during  handing  and  transfer.  (63.745(b)) 

Uncontrolled  Primers 

1.  Organic  HAP  content  limit  350  g/l  (2.9  Ib/gai)  (less  water)  as  applied.  (63.745(c)(1)) 

2.  VOC  content  limit  350  g/l  (2.9  KVgal)  (less  water  and  exempt  solvents)  as  applied.  (63.745(c)(2)) 

3.  Achieve  compliance  through:  (1)  use  coatings  below  content  Kmits,  or  (2)  use  monthly  volume-weight¬ 
ed  averaging  to  meet  content  limits.  (63.745(e)) 

Uncontrolled  Topcoats  “k 

4.  Organic  HAP  content  limit  420  g/l  (3.5  Ib/gal)  (less  water)  as  applied.  (63.745(c)(3)) 

5.  VOC  content  limit:  420  g/l  (3.5  Ib/gal)  (less  water  and  exempt  solvents).  (63.745(c)(4))6. 

6.  Achieve  compliance  as  in  3.  above.  (63.745(e)) 

Controlled  Primers  and  Topcoats 

7.  If  control  system  is  used,  must  be  designed  to  capture  and  control  all  emissions  from  the  application 
operation  and  must  achieve  an  overall  control  efficiency  of  at  least  81%.  (63.745(d)) 

All  Primers  and  Topcoats 

8.  Specific  application  techniques  must  be  used.  If  alternative  is  sought  can  only  be  used  if  emissions 
are  less  than  or  equd  to  HVLP  or  electrostatic  spray  application  techniques.  (63.745(f)(1)) 

9.  All  application  equipment  must  be  operated  according  to  manufacturer’s  specifications,  company  pro¬ 
cedures,  or  locally  specified  operating  procedures.  (63.745(f)(2)) 

10.  Exemptions  from  No.  8  above  provided  for  in  certain  situations.  (63.745(0(3)) 

11.  Operating  requirements  for  the  application  of  primers  or  topcoats  that  contain  inorganic  HAP,  includ¬ 
ing  control  with  either  particulate  filters  or  waterwash,  and  shutdown  if  operated  outside  manufacturer’s 
specified  limits.  (63.745(g)(1)  through  (3)) 

12.  Exemptions  from  No.  11  provided  for  certain  application  operations.  (63.745(g)(4)) 

Performance  Test  Periods  1.  For  “complianf’ coatings:  each  30-day  period.  For  “averaged”  coatings:  each  30-day  period.  For  “con- 
and  Tests.  trolied”  coatings,  noivcarbon  bdsorber:  three  1-hour  runs.  For  “controlled”  coatings,  carbon  adsorber: 

each  rolling  period.  (63.749(e)(1)) 

2.  Initial  performarx^e  test  for  all  control  devices  to  demonstrate  compliance  with  overall  control  efficiency 
requirement.  (63.749(e)(2)) 

Test  Methods  and  Proce-  1.  Organic  HAP  level  determination  procedures.  (63.750(c)  and  (d)) 
dures.  2.  VOC  level  determination  procedures.  (63.750(e)  and  (f)) 

3.  Overall  control  efficiency  of  carbon  adsorber  system  ^termined  using  provided  procedures;  for  other 
control  devices,  determine  capture  efficiency  and  destruction  efficiency.  For  capture  efficiency,  use 
Procedure  T  in  Appendix  B  to  40  CFR  52.741  for  total  enclosures  and  40  CFR  52.741  (a)(4)(iii)  proce¬ 
dures  for  all  other  enclosures.  (63.750(g)  and  (h)) 

4.  For  alternative  application  methods,  first  determine  emission  levels  for  initial  30^y  period  or  five  air¬ 
craft  using  only  HVLP  or  electrostatic,  or  a  time  period  specified  by  the  permitting  agency.  Then  use  al¬ 
ternative  application  method  for  period  of  time  necessary  to  coat  equivalent  amount  of  parts  with  same 
coatings.  Alternative  application  method  may  be  used  when  emissions  generated  during  the  test  period 
are  less  than  or  equal  to  the  emissions  generated  during  the  initial  30-day  period  or  five  aircraft.  Dried 
film  thickness  must  be  within  specification  for  initial  30-day  period  or  five  aircraft  as  demonstrated 
under  actual  production  conditions.  (63.750(i)) 

Monitoring  Requirements  ....  1.  Temperature  sensors  with  continuous  recorders  for  incinerators,  and  install,  calibrate,  maintain,  and 
operate  temperature  monitors  according  to  manufacturer’s  specifications.  Use  GEMS  as  an  alternative. 
(63.751(b)) 

2.  Continuously  monitor  pressure  drop  across  filter  or  water  flow  rate  through  waterwash.  (63.751  (c)) 

Recordkeeping  Require-  1 .  Name  and  VOC  content  for  all  primers  and  topcoats.  If  coating  contains  exenr^t  solvents,  calculate 
merits.  total  HAP  content.  (63.752(c)(1)) 

2.  For  “complianf’  coatings,  organic  HAP  and  VOC  contents  as  applied,  data/calculations  or  Method  24 
used  to  determine  them,  and  nrxinthty  usage.  (63.752(c)(2)) 

3.  For  “low-HAP/VOC”  primers,  annual  purchase  records,  and  data/calculations  or  Method  24  used  to 
determine  Hj.  (63.752(c)(3)) 

4.  For  “averaged”  coatings,  monthly  values  of  VOC  content  (H.  and  GO.  and  data/calculations  or  Method 
24  used  to  calculate  H,  and  G..  (63.752(c)(4)) 

5.  For  “controlled”  coatings  (incinerator),  overall  control  efficiency  and  incinerator  temperature(s). 
(63.752(c)(5)) 

6.  For  “controlled”  coatings  (carbon  adsorber),  overall  control  efficiency  and  length  of  rolling  pieriod  and 
all  supporting  data/calculations.  (63.752(c)(6)) 

7.  Pressure  drop  across  fitter  or  water  flow  rate  through  watenvash  once  per  shift,  and  acceptable  limits. 
(63.752(d)  (1)  through  (3)) 

8.  For  new  sources  with  chromated  coatings,  documentation  that  filters  meet  multistage  or  HEPA  require¬ 
ments.  (63.752(d)(4)) 


Reporting  Requirements 


Semiannual 
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Table  1 .  Summary  of  Subpart  GG  of  40  CFR  Part  63— National  Emission  Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities— Continued 


Affected  Source  and  Requirement 


Description 


1.  All  instances  where  organic  HAPA/OC  limits  were  exceeded.  (63.753(c)(1)(i},  (ii),  and  tviii)) 

2.  Control  device  exceedances  (out-of-compliance).  (63.753(c)(1)(iii),  (iv),  and  (v)) 

3.  Periods  when  operation  rrat  immediately  shut  down  due  to  pressure  drop  or  water  flow  rate  being  out¬ 
side  limits.  (63.753(c)(1)(vi)) 

4.  Statement  certifying  everything  is  in  compliance.  (63.753(c)(vii)) 

Annual 

5.  Number  of  times  the  pressure  drop  or  water  flow  rate  limits  were  exceeded.  (63.753(c)(2)) 


Depainting  Operations; 
Applicability  .. 

Standards . 


* 


Performance  Test  Periods 
and  Tests. 


Test  Methods  and  Proce¬ 
dures. 


Applies  to  the  outer  surface  of  aerospace  vehicles.  Does  not  apply  to  parts  or  units  normally  removed. 
Fuselage,  wings,  and  stabilizers  always  covered.  Radomes,  parts  normally  removed  are  exempt. 
(63.746(a)) 

1.  Unless  exempted,  no  organic  HAP  are  to  be  emitted  from  chemical  strippers  or  softeners. 
(63.746(b)(1)) 

2.  Minimize  inorganic  HAP  emissions  during  periods  of  non-chemical  based  equipment  malfunction. 
(63.746(b)(2)) 

3.  Use  of  organic  HAP-containing  strippers  for  spot  stripping  and  decal  removal  limited  to  26  gallons  per 
aircraft  per  year  for  commercial  aircraft  and  50  gallons  per  aircraft  per  year  for  military  aircraft. 
(63.746(b)(3)) 

4.  Operating  requirements  for  depainting  operations  generating  airborne  inorganic  HAP.  including  control 
with  particulate  filters  or  waterwash  systems.  Mechanical  and  hand  sanding  are  exempt.  (63.746(b)(4) 
and  (b)(5)) 

5.  Non-exempt  organic  HAP  emissions  controlled  at  81%  efficiency  for  systems  installed  before  effective 
date.  For  newer  systems,  control  at  95%.  (63.746(c)) 

1.  For  demonstrating  rto  organic  HAP  emissions;  ea^  24-hour  period.  (63.749(g)(1)) 

2.  For  spot  stripping  and  decal  rerraval  usage  limits;  each  calendar  year.  (63.749(g)(1)) 

3.  Initial  performance  test  for  all  control  devices  to  demonstrate  compliance  with  overall  control  efficiency 
requirement.  (63.749  (g)(1).  (g)(2).  and  (g)(3)) 

1.  Procedures  provided  for  determining  gallons  of  HAP-containing  stripper  used  for  aircraft.  (63.750(j)) 


Monitoring  Requirements  .... 
Recorcttreeping  Require¬ 
ments. 


Recordkeepinc^  Require¬ 
ments. 


2.  Overall  control  efficiency  of  carbon  adsorber  system  determined  using  specified  procedures;  for  other 
control  devices,  determine  capture  efficiency  and  destruction  efficiency.  For  capture  efficiency,  use 
Procedure  T  in  Appendix  B  to  40  CFR  52.741  for  total  enclosures  and  40  CFR  52.741  (a)(4)(iii)  proce¬ 
dures  for  all  other  enclosures.  (63.750  (g)  and  (h)) 

Continuously  monitor  pressure  drop  across  filter  or  water  flow  rate  through  watenwash.  (63.751(d)) 

1.  Name  and  monthly  volume  of  all  organic  HAP-containing  chemical  strippers.  (63.752(e)(1)) 

2.  For  controlled  chemical  strippers  (carbon  adsorber),  overall  control  efnciemy  and  len^h  of  rolling  pe¬ 
riod  and  all  supporting  data/calculations.  (63.752(e)(2)) 

3.  For  controlled  chemical  strippers  (other  control  devices),  overall  control  efficiency  and  supporting  docu¬ 
mentation.  (63.752(e)(3)) 

4.  List  of  parts/assemblies  norrr^lly  removed.  (63.752(e)(4)) 

5.  For  non-chemical  based  equipment,  name  and  type,  and  malfunction  information  including  dates,  de¬ 
scription,  arxl  alternative  methods  used.  (63.752(e)(5)) 

6.  For  spot  stripping  and  decal  removal,  annu^  volume  used,  annual  average  volume  per  aircraft,  and  all 
data/calculations  used  to  calculate  volume  per  aircraft.  (63.752(e)(6)) 

7.  Pressure  drop  across  filter  or  water  flow  rate  through  watecwash  once  per  shift  and  acceptable  limits. 
(63.752(e)(7)) 


Reporting  Requirements 


Chemical  Milling  Maskant  Applica¬ 
tion  Operations; 

Applicability  . 

Standards . 


Semiannual 

1.  24-hour  periods  where  organic  HAP  were  emitted  from  depainting  operations  in  violation  of  rule. 
(63.753(d)(1)(i)) 

2.  New  and  reformulated  chemical  strippers  and  HAP  contents.  (63.753(d)(1)(ii),  (iii),  and  (iv)) 

3.  New  non-chemical  based  depainting  techniques.  (63.753(d)(1)(v)) 

4.  Malfunction  information  on  non-chemical  based  techniques  including  da.es,  description,  and  alternative 
methods  used.  (63.753(d)(1)(vi)) 

5.  Periods  when  operation  not  immediately  shut  down  due  to  pressure  drop  or  water  flow  rate  being  out¬ 
side  limits.  (63.753(d)(1)(vii)) 

6.  List  of  new/discontinued  aircraft  models  and,  for  new  models,  list  of  parts  normally  removed  for 
depainting.  (63.753(d)(1)(viii)) 

7.  Organic  HAP  control  device  exceedances.  (63.753(d)(3)) 

8.  Statement  certifying  everything  is  in  compliance.  (63.753(d)(2)(ii)) 

Annual 

9.  Exceedances  of  average  annual  volume  limits  for  spot  stripping  and  decal  removal.  (63.753(d)(2)(i)) 

10.  Number  of  times  the  pressure  drop  or  water  flow  rate  limits  were  exceeded.  (63.753(d)(2)(iii)) 


Applies  only  to  operations  using  Type  II  chemical  milling  etchants.  (63.747(a)) 
Minimize  spills  during  handling  and  transfer.  (63.747(b)) 

Urcontrolled  Maskants 
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Affected  Source  and  Requirement 

Description 

Performance  Test  Periods 

1.  Organic  HAP  emissions:  ^  160  g/l  (1.3  Ib/gal)  (less  water)  as  applied.  (63.747(c)(1)) 

2.  VC^  emissions:  ^  160  g/l  (1.3  Ib/gal)  (less  water  and  exempt  solvents)  as  applied.  (63.747(c)(2)) 

3.  Achieve  compliance  through:  (1)  use  maskants  below  content  limits,  or  (2)  use  monthly  volume-weight¬ 
ed  averaging  to  meet  content  limits.  (63.747(e)) 

Controlled  Maskants 

4.  If  control  device  is  used,  system  must  be  designed  to  capture  and  control  all  emissions  from  maskant 
operation  and  must  achieve  an  overall  control  efficiency  of  at  least  81%  for  systems  installed  before  ef¬ 
fective  date.  For  new  systems,  control  at  95%.  (63.747(d)) 

1.  For  compliant  maskants:  each  30-day  period.  For  averaged  maskants:  each  30-day  period.  For  corv 

arxl  Tests. 

trolled  coatings,  carbon  adsorber:  each  roiling  period. 

Test  Methods  and  Proce- 

For  controlled  coatings,  non-carbon  adsorber:  three  1-hour  runs.  (63.749(i)(1)) 

2.  Initial  performance  test  required  for  all  control  devices  to  demonstrate  compliance  with  overall  control 
efficiency  requirement  (63.749  (i)(2)  and  (i)(3)) 

Procedures  provided  essentially  iden^l  to  those  for  primers  arxj  topcoats  for  organic  HAP  and  VOC 

dures. 

content  levels.  (63.750  (g),  (h),  and  (k)-(n))  ^ 

Monitoring  Requirements  .... 

Same  as  for  primers  and  topcoats  if  incinerators  are  used.  (63.751(b)) 

Recordkeeping  Require- 

Same  as  for  primers  and  topcoats.  (63.752(f)) 

meets. 

Reporting  Requirements . 

Semiannual 

Waste  Harxliing  and  Storage  Oper- 

1.  Exceedances  of  organic  HAP/VCX)  limits.  (63.753(e)(1).  (2)  and  (7)) 

2.  Control  device  exceedances  (out  of  compliance).  (63.753(e)(3)) 

3.  New  maskants.  (63.753(e)(4)) 

4.  New  control  devices.  (63.753(e)(5)) 

5.  Everything  is  in  compliance.  (63.753(e)(6)) 

ations: 

Standards . 

Minimize  spills  during  handling  and  transfer.  (63.748) 

Test  Methods  and  Proce- 

None. 

dures. 

Monitoring  Requirements  .... 

None. 

Recordkeeping  Require- 

None. 

merits. 

Reporting  Requirements . 

None. 

■The  EPA  promulgated  regulations  for  subpart  A  of  40  CFR  part  63,  which  were  published  in  the  Federal  Register  on  March  16,  1994  at  59 
FR  12408. 


Section  114(a)(3)  of  the  Act  requires 
enhanced  monitoring  and  compliance 
certifications  of  all  major  stationary 
sources.  The  annual  compliance 
certifications  certify  whether 
compliance  has  been  continuous  or 
intermittent.  Enhanced  monitoring  shall 
be  capable  of  detecting  deviations  fyom 
each  applicable  emission  limitation  or 
standard  with  sufficient 
representativeness,  accuracy,  precision, 
rehability,  fiequency,  and  timeliness  to 
determine  if  compliance  is  continuous 
during  a  reporting  period.  The 
monitoring  in  this  regulation  satisfies 
the  requirements  of  enhanced 
monitoring. 

Owners  or  operators  of  all 
commercial,  civil,  or  military  aerospace 
original  equipment  manufacturing 
(OEM)  and  rework  operations  with  an 
initial  startup  date  before  September  1, 
1998  that  are  subject  to  the  emission 
standards  are  required  to  achieve 
compliance  with  the  control 
requirements  of  the  standards  within  3 
years  from  September  1, 1995.  Owners 
or  operators  of  new  commercial,  civil,  or 
military  aerospace  OEM  and  rework 


operations  with  initial  startup  after 
September  1, 1998  will  be  required  to 
comply  with  all  requirements  upon 
startup. 

II.  Summary  of  Considerations  in 
Developing  the  Rule 

A.  Purpose  of  Regulation 
The  Act  weis  developed,  in  part, 

to  protect  and  enhance  the  quality  of  the 
Nation’s  air  resoiuces  so  as  to  promote  the 
public  health  and  welfare  and  the  productive 
capacity  of  its  population  [the  Act,  section 
101(b)(1)]. 

Aerospace  facilities  are  major  sources  of 
HAP  emissions.  The  HAP  listed  in 
Section  112(b)(1)  emitted  by  aerospace 
facilities  that  would  be  covered  by  this 
final  rule  include,  chromium,  caclmium, 
methylene  chloride,  toluene,  xylene, 
methyl  ethyl  ketone,  ethylene  glycol 
and  glycol  ethers.  All  of  these  pollutants 
can  cause  reversible  or  irreversible  toxic 
effects  following  exposure.  The  range  of 
adverse  health  effects  include  cancer 
and  a  number  of  other  chronic  health 
disorders  (e.g.,  aplastic  anemia, 
pancytopenia,  pernicious  anemia, 
pulmonary  (lung)  structural  changes) 


and  a  number  of  acute  health  disorders 
(e.g.,  dyspnea  (difficulty  in  breathing) 
upper  respiratory  tract  irritation  with 
cough,  conjvmctivitis,  neurotoxic  effects 
(e.g.,  visual  blurriilf,  tremors,  delirium, 
imconsciousness,  coma,  convulsions). 
These  adverse  health  effects  are 
associated  with  a  wide  range  of  ambient 
concentrations  and  exposure  times  and 
are  influenced  by  source-specific 
characteristics  such  as  emission  rates 
and  local  meteorological  conditions. 
Health  impacts  are  also  dependent  on 
multiple  factors  that  affect  human 
variability  such  as  genetics,  age,  health 
status  (e.g.,  the  presence  of  pre-existing 
disease)  and  lifestyle. 

B.  Summary  of  Impacts 

These  standards  will  reduce 
nationwide  emissions  of  HAP  from  at 
least  2,869  major  source  aerospace 
manufacturing  and  rework  facilities  by 
approximately  112,600  Mg  (123,700 
tons),  or  59  percent,  in  1998  compared 
to  the  emissions  that  would  occur  in  the 
absence  of  the  standards.  No  significant 
adverse  secondary  air,  water,  solid 
waste,  or  energy  impacts  are  anticipated 
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from  the  promulgation  of  these 
standards. 

Capital  costs  will  be  inciured  due  to 
implementation  of  the  required  control 
measures.  The  EPA  performed  a  capital 
equipment  cost  analysis  based  on  a  15- 
year  equipment  life  and  a  7  percent 
annual  interest  rate,  and  calculated  ^ 
annualized  capital  costs  for  equipment 
expenditures.  It  is  estimated  that 
implementation  of  this  regulation  will 
result  in  nationwide  annual  operating 
and  equipment  costs  for  existing 
aerospace  manufacturing  and  rework 
facilities  of  $15.3  million  for  control  of 
hand-wipe  and  flush  cleaning,  $164 
million  for  solvent-based  chemical 
milling  maskants  controlled  by  a  carbon 
adsorber,  $146  million  for  water- 
reducible  chemical  milling  maskants, 
$622  million  for  depainting  with  dry 
media  blasting  (or  a  net  savings  of  $38.8 
milhon  if  all  affected  smuces  use 
chemical  strippers  that  contain  no 
organic  HAP),  $2.3  million  for  control  of 
inorganic  HAP  emissions  from  primer 
and  topcoat  spray  application,  and  $7.8 
million  for  control  of  inorganic  HAP 
emissions  from  blast  depainting 
operations. 

Total  nationwide  annual  costs, 
depending  on  the  specific  mix  of  control 
options  chosen,  are  estimated  to  range 
from  a  net  savings  of  $49.2  million  per 
year  to  a  net  cost  of  $660  million  per 
year.  The  higher  cost  figure  shown 
reflects  a  scenario  in  which  all  affected 
sources  use  blast  depainting  methods 
rather  than  chemical  strippers  that 
contain  no  organic  HAP.  However,  due 
to  the  high  capital  cost  of  blast 
depainting  equipment,  very  few 
facilities  are  expected  to  use  this  option 
other  than  those  that  already  own  Ae 
equipment.  Therefore,  the  EPA 
anticipates  the  total  annual  cost  of  the 
final  rule  to  be  approximately  $21 
million. 

in.  Significant  Changes  to  the  Proposed 
Standards 

A.  Public  Participation 

Throughout  the  rulemaking  process, 
the  EPA  sought  and  received 
information  and  views  from  a  broad 
representation  of  the  public  on  all 
aspects  of  the  regulation.  On  May  4  and 
5,  July  20  and  21,  and  October  5  and  6, 
1993,  and  March  7  and  8, 1995,  public 
meetings  were  held  to  discuss  results  of 
the  Agency’s  analysis  of  control  options 
and  associated  impacts. 

'The  standards  were  proposed  and  the 
preamble  was  published  in  the  Federal 
Register  on  Jime  6, 1994  (59  FR  29216). 
The  preamble  to  the  proposed  standards 
discussed  the  availability  of  the 
regulatory  text  and  proposal  BID,  which 


described  the  regulatory  alternatives 
considered  and  the  impacts  of  those 
alternatives.  Pubfic  comments  were 
solicited  at  the  time  of  proposal,  tmd 
copies  of  the  regulatory  text  and  BID 
were  distributed  to  interested  parties. 
Electronic  versions  of  the  preamble, 
regulation,  and  BID  were  made  available 
to  interested  parties  via  the  EPA’s  TTN 
(see  ADDRESSES  section  of  this 
preamble). 

To  provide  interested  persons  the 
opportvmity  for  oral  presentation  of 
data,  views,  and  argiunents  concerning 
the  proposed  standards,  a  public 
hearing  was  offered  at  proposal.  A 
public  hearing  was  requested  and  was 
held  August  15, 1994.  Eleven  industry 
sources  presented  comments  at  the 
hetiring.  The  public  comment  period 
extended  from  June  6, 1994  to 
September  15, 1994. 

In  addition  to  the  original  proposal, 
the  EPA  also  requested  supplemental 
information  and  comment  in  a  Federal 
Register  notice  on  November  22, 1994 
(59  FR  60101).  The  issues  on  which 
additional  information  was  solicited 
included  the  level  of  control  for 
chemical  depainting  operations, 
applicability  to  general  aviation 
facilities,  VOC  and  HAP  content  of 
exterior  primers  for  commercial  aircraft, 
the  rolling  material  balance  period  for 
proposed  EPA  Method  309,  regulation 
of  chemical  milling  maskants  used  with 
Type  I  etchants,  use  of  HEPA  filters  to 
control  inorganic  HAP  emissions  from 
primer  and  topcoat  application 
operations,  and  reduced  recordkeeping 
requirements  for  facilities  using  a  2.1  lb/ 
gal  or  lower  organic  HAP  content 
primer. 

B.  Comments  on  the  Proposed 
Standards 

Comments  on  the  proposed  standards 
and  the  November  22, 1994  notice  were 
received  from  57  commenters  composed 
mainly  of  States,  environmental  groups, 
control  device  vendors,  industry,  and 
trade  associations.  Most  of  the  80 
comment  letters  contained  multiple 
comments.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
found  in  the  promulgation  BID,  which 
is  referred  to  in  the  ADDRESSES  section 
of  this  preamble.  The  stunmary  of 
comments  and  responses  in  the  BID 
served  as  the  basis  for  the  revisions  that 
have  been  made  to  the  standards 
between  proposal  emd  promulgation. 
The  comments  have  been  divided  into 
the  following  areas: 

(1)  Clarification  of  and  additions  to 
rule  applicability  and  exemptions. 

(2)  Identification  of  the  specialty 
coatings  that  are  exempt  from  the  rule. 


(3)  Exemption  of  non-HAP,  non-VCXi; 
cleaning  solvents  fiiom  the  rule 
requirements. 

(4)  Addition  of  organic  HAP  and  VCK] 
hmitations  for  self-priming  topcoats. 

(5)  Addition  of  a  low-usage  exemption 
for  non-comphant  primers,  topcoats, 
and  chemicd  milling  maskants. 

(6)  Acceptable  primer/topcoat 
application  techniques. 

(7)  New  source  MACT  for  inorganic 
HAP  control  for  application  of 
chromium-containing  coatings. 

(8)  Operating  procedures  for  coating 
application  equipment  and  inorganic 
HAP  control  systems. 

(9)  Monitoring  requirements  for 
organic  or  inorganic  HAP  control 
systems. 

(10)  Addition  of  organic  HAP 
emission  control  requirements  for  HAP- 
containing  chemical  strippers  used  in 
depainting  operations. 

(11)  Deletion  of  99  percent  control 
requirement  and  EPA  Method  5  test 
requirement  for  non-chemical  based 
depainting  operations. 

(12)  Deletion  of  waste  storage 
provision  for  non-RCRA  HAP- 
containing  waste  because  it  was  a 
duplication  of  RCRA  requirements. 

(13)  Reduction  in  recordkeeping  for 
exempt  cleaning  solvent  usage  from 
daily  to  monthly. 


C.  Si^ificant  Changes 

Several  changes  have  been  made  to 
these  standards  since  the  time  they  were 
proposed  to  the  public.  The  majority  of 
the  changes  have  been  made  to  clarify 
portions  of  the  rule  that  were  imclear  to 
the  commenters.  Other  changes  to  the 
rule  were  made  after  reviewing  the  data 
and  arguments  submitted  by 
commenters.  A  summary  of  the  major 
changes  is  presented  below. 

(1)  To  clarify  the  coverage  of  the 
NESHAP  and  to  respond  to  comments 
requesting  additional  exemptions  for 
specialized  operations,  several  changes 
have  been  made  to  the  rule.  While  major 
HAP  sovuxies  containing  any  degree  of 
aerospace  activity  are  still  covered, 

§  63.741  now  explicitly  states  that  only 
aerospace  operations  at  these  facilities 
are  covered.  This  section  also  now 
clarifies  that  vehicles  designed  to 
operate  outside  the  limit  of  the  earth’s 
atmosphere  will  not  be  covered. 

Further,  only  parts  and  assemblies  of 
aerospace  vehicles  that  are  critical  to 
structiual  integrity  or  flight  performance 
are  regulated.  (This  excludes  non-flight 
items  such  as  tray  tables,  etc.) 
Additional  items  and  processes 
exempted  from  the  final  rule  include 
aircraft  transparencies,  electronic  parts 
and  assemblies,  research  and 
development  activities  as  identified  in 
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Section  112(c)(7),  and  wastewater 
treatment  operations.  These  items  were 
exempted  bi^use  they  are  currently 
regulated  imder  an  existing  EPA 
regulation  or  will  be  covert  in  a 
separate  NESHAP. 

Comments  were  received  requesting 
that  cleaning  solvents  containing  no 
HAP  or  vex:  be  exempted  horn  the 
housekeeping  and  composition 
requirements  of  the  standard  for 
cleaning  operations.  The  EPA  agrees 
that  these  formiilations  should  not  be 
covOTed  and  has  exempted  them  from 
the  rule. 

The  inorganic  HAP  control 
requirements  will  not  be  applicable  to 
the  painting  of  non-operational  vehicles 
and  components  meant  for  display 
purposes.  Additional  exemptions  will 
be  granted  for  the  painting  of  specific 
parts  that  the  permitting  authority 
(through  a  40  CFR  part  70  permit)  has 
determined  cannot  be  painted  in  a  spray 
booth.  The  EPA  has  deleted  the 
proposed  exemption  cutoff  of  4  ft  ^7 
vehicle  for  touch-up  painting  and  spot 
stripping  with  chemical  based  paint 
removers,  due  to  the  difficulty  of 
determining  the  exact  surface  areas 
processed  on  vehicles  within  a  facility. 
In  lieu  of  the  exemption,  a  more  specific 
definition  of  touch-up  and  repair 
painting  has  been  adopted  such  that 
these  operations  will  be  easily 
identifiable. 

Hand  and  mechanical  sanding 
depainting  operations  have  been 
specifically  deleted  from  the  inorganic 
HAP  control  requirements  for  non¬ 
chemical  depainting. 

For  chemical  milling  maskant 
operations,  the  rule  will  continue  to 
cover  only  those  maskants  used  in  Type 
n  etchants  (Type  I  operations 
exempted),  llie  data  and  information 
received  indicate  that  compliant 
maskants  are  not  suitable  for  use  in  the 
Type  I  etchants.  Touch-up  maskants  are 
also  now  excluded  from  coverage  by  the 
rule.  The  control  techniques  guideline 
(CTG)  for  aerospace  operations  will 
address  all  exempted  maskants. 

(2)  Several  commenters  requested  that 
the  EPA  clarify  which  specialty  coatings 
would  be  exempt  from  the  NESHAP 
requirements,  and  also  asked  that 
definitions  be  provided  in  the  final  rule. 
The  EPA  has  added  Appendix  B  to  the 
rule,  which  includes  definitions  for  the 
principal  specialty  coatings  that  have 
been  identified.  The  aerospace  control 
techniques  guideline  (CTG)  imder 
development  by  the  EPA  will  contain 
recommended  VCX  content  limits  for 
these  coatings. 

(3)  The  housekeeping,  composition, 
and  vapor  pressure  requirements  of  the 
cleaning  operations  standard  will  now 


not  apply  to  cleaning  solvents  that  do 
not  contain  any  HAP  or  VCX.  This 
change  will  clarify  that  non-polluting 
cleaners,  such  as  plain  water,  will  not 
be  subject  to  these  requirements. 

(4)  ^If-priming  topcoats  have  been 
added  as  a  distinct  subcategory  of 
topcoats  with  their  own  HAP  and  VCX 
content  limits  (which  are  the  same  as  for 
general  topcoats).  Commenters  were 
concerned  that  the  technology  for  these 
coatings  could  proceed  at  a  different 
rate  than  for  other  topcoats, 
necessitating  that  different  limits  be  set 
for  the  two  classes  of  topcoats. 

(5)  The  EPA  has  added  a  low-usage 
exemption  to  §  63.741  for  non- 
compliant  primers,  topcoats,  and 
maskants.  This  is  expected  to  relieve  the 
burden  on  facilities  that  have  small 
usage  requirements  for  certain  non- 
compliant  coatings  that  are  not  already 
exempted  as  “specialty  coatings.’’  This 
exemption  allows  an  anniial  use  of  up 
to  189  1  (50  gal)  per  separate 
formulation,  with  a  combined  facility 
cap  of  757  1  (200  gal)  per  year. 

(6)  Electrodeposition  dip  coating,  a 
high  transfer  efficiency  coating  process, 
has  been  added  to  the  list  of  acceptable 
application  techniques  in  §  63.745. 
Additional  techniques  now  deemed 
acceptable  due  to  the  difficulty  of 
control  and  to  their  very  smedl 
emissions  are  cotton-tipped  swab 
application,  certain  airbrush 
applications,  and  use  of  hand-held 
spray  (aerosol)  cans. 

(7)  Data  available  on  advanced 
filtration  techniques  indicate  that  the 
new  source  MACT  control  level  for 
application  of  chromiiun-containing 
coatings  consists  of  either  a  3-stage  filter 
system,  high  efficiency  particulate  6ur 
(HEP A)  filters,  or  approved  equivalent 
control.  These  control  technologies  will 
be  required  for  spray  application  of 
chromium-containing  coatings  at  new 
facilities. 

(8)  The  proposal  contained  a 
requirement  to  operate  coating 
application  equipment  and  inorganic 
HAP  control  equipment  (dry  filters  and 
waterwash  systems)  according  to  the 
manufactiuer’s  specifications.  To 
respond  to  comments  that  many 
manufacturers’  instructions  are  not 
complete,  the  EPA  has  revised  these 
provisions  to  also  allow  use  of  either  the 
facility’s  own  procedures  or  local 
specified  operating  procediues.  Dry 
filter  systems  will  be  exempt  from  the 
requirement  for  a  startup,  shutdown, 
and  malfunction  plan.  Any  painting 
equipment  modified  by  the  facility  must 
maintain  a  transfer  efficiency  equivalent 
to  HVLP  and  electrostatic  spray 
equipment. 


(9)  The  proposed  monitoring 
requirement  for  incinerators  in  §  63.751 
has  been  revised  in  response  to 
comments  to  allow  the  alternative  of  a 
GEMS  in  addition  to  the  proposed 
requirement  for  a  temperature  monitor. 
The  requirement  to  monitor  the  pressure 
drop  across  waterwash  particulate 
control  systems  has  been  deleted 
because  this  would  not  provide  an 
indication  of  performance.  Instead,  a 
means  of  continuously  monitoring  the 
water  flow  rate  must  ^  installed  on  the 
system  and  operated  during  paint 
application  or  removal  operations.  Once 
per  operating  shift,  the  operator  must 
record  the  flow  rate  and  perform  a 
visual  check  of  the  continuity  and  flow 
characteristics  of  the  water  curtain,  and 
then  shut  down  the  operation 
immediately  if  problems  are  noted  and 
take  corrective  action  before  restarting 
the  operation.  Alternative  monitoring 
methods  may  be  approved  if  the  soiirce 
is  infrequently  operated  or  the 
alternative  provides  a  sufficiently 
accurate  indication  of  performance. 

(10)  A  provision  has  men  added  to 
the  final  rule  that  allows  the  use  of 
chemical  strippers  containing  HAP 
when  the  emissions  are  reduced  by  the 
use  of  a  control  system  (such  as  a  carbon 
adsorber).  Control  systems  installed 
before  September  1, 1995  will  be 
required  to  reduce  HAP  and  VCX 
emissions  by  81  percent  or  greater. 
Systems  installed  on  or  after  this  date 
must  achieve  a  control  efficiency  of  95 
percent  or  greater.  These  percentage 
reductions  take  into  account  capture 
and  destruction  or  removal  efficiencies, 
as  well  as  the  volume  of  chemical 
stripper  used  (i.e.,  a  reduction  in 
stripper  usage  from  baseline  levels  will 
be  coimted  as  a  credit  in  determining 
the  effective  control  efficiency  of  the 
control  system). 

(11)  The  proposal  conteuned  a  99 
percent  particulate  control  requirement 
for  dry  filter  systems  used  to  control 
inorganic  HAP  emissions  from 
depainting.  Several  commenters  took 
issue  with  the  basis  for  this 
requirement.  The  proposal  to  use  EPA 
Method  5  to  verify  compliance  with  the 
requirement  was  also  disputed  on  the 
basis  that  the  effluent  grain  loading  from 
these  filter  systems  cannot  be  measured. 
The  EPA  agrees  with  these  arguments 
and  has  deleted  both  the  99  percent 
requirement  and  the  use  of  Method  5. 
Work  practice  standards  have  been 
substituted  for  these  requirements 
which  include  maintaining  the  system 
in  good  working  order,  installing  a 
differential  pressure  gauge  across  the 
filter  media,  and  replacing  the  media 
when  the  pressure  drop  is  outside  of  the 
manufacturer’s  recommended  limits. 
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(12)  In  response  to  numerous 
comments  that  the  proposed 
requirement  to  store  all  HAP-containing 
waste  in  closed  containers  was 
duplicative  in  light  of  existing  RCRA 
requirements,  the  EPA  has  deleted  this 
provision.  However,  the 
“housekeeping”  provision  requiring 
handling  of  waste  so  as  to  minimize 
spills  has  been  retained  in  §  63.748. 

(13)  In  response  to  comments,  the 
records  pertaining  to  non-compliant 
cleaning  solvents  used  in  the  specified 
exempt  cleaning  operations  now  need 
not  list  the  parts  and  assemhUes 
cleaned,  but  only  the  exempt  processes 
where  these  solvents  were  used. 

Three  additional  issues  are  being 
addressed  in  a  supplemental 
rulemaking.  They  include  an  expanded 
emissions  averaging  scheme  that  would 
encompass  topcoats,  primers  and 
maskants;  inorganic  particulate  controls; 
and  emission  limitations  for  certain 
maskants  which  were  originally  exempt 
from  the  proposed  NESHAP. 
Additionally,  EPA  is  working  with  the 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  and  Region  DC  to 
ensiue  that  this  regulation  does  not 
interfere  with  SCAQMD’s  volatile 
organic  compound  trading  program. 

Any  revisions  to  Aerospace  NESHAP 
that  may  be  required  to  mesh  the 
regulation  with  the  trading  program  will 
also  be  included  in  the  supplemental 
rulemaking.  The  proposal  for  the 
supplemental  notice  should  appear  in 
the  Federal  Register  no  later  than 
November,  1995. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so*  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  statement  of  basis  and 
purpose  of  the  proposed  and 
promulgated  standards  and  the  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review  (except 
for  interagency  review  materials) 

[section  307(d)(7)(A)  of  the  Act). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 


Management  and  Budget  (OMB)  \mder 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  OMB  control 
number  (2060-0341).  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  the  EPA  (ICR  No. 
1687.02)  to  reflect  the  changed 
information  requirements  of  the  final 
rule. 

This  collection  of  information  has  an 
estimated  reporting  burden  per  affected 
faciUty  of  about  73  hours  for  the  first 
year,  hi  subsequent  years,  the  burden 
will  be  approximately  55  hours  per 
affected  facility.  These  burden  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Director,  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (Mail  code  2136);  401  M  Street, 
SW.,  Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  E>C  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  EPA  is 
required  to  determine  whether  a 
regulation  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  this  Executive  Order  to 
prepare  a  regulatory  impact  analysis 
(RIA).  The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  conununities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  poficy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  “significant  regulatory 
action”  within  the  meaning  of  the 
Executive  Order. 


D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of 
regulations  on  small  business  “entities.” 
If  a  preliminary  analysis  indicates  that 
a  regulation  woxild  have  a  significant 
economic  impact  on  20  percent  or  more 
of  small  entities,  a  regulatory  flexibility 
analysis  must  be  prepared.  Since  the 
final  rule  applies  only  to  major  somx;es 
as  defined  in  section  112(a)  of  the  Act, 
the  EPA  certifies  that  there  will  not  be 
a  significant  impact  on  a  substantial 
niimber  of  small  entities.  Consequently, 
a  regulatory  flexibiUty  analysis  is  not 
required  and  has  not  been  prepared. 

E.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(f)(2)  of  the  Act.  this  regulation 
will  be  reviewed  within  8  years  from  the 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

F.  Unfunded  Mandate  Act 

The  economic  impact  analysis 
performed  prior  to  proposal  showed  that 
the  economic  impacts  from 
implementation  of  the  proposed 
standards  would  not  be  “significant”  as 
defined  in  Executive  Order  12866  (see 
Section  IV.C).  No  changes  have  been 
made  to  the  proposed  i^e  that  would 
increase  the  economic  impacts  to  a  level 
that  would  be  considered  significant. 

This  final  rule  is  estimated  to  result 
in  a  total  cost  of  $21  million  per  year, 
however,  expenditures  by  State,  local, 
and  tribal  governments  or  the  private 
sector  are  estimated  at  more  than  $100 
milUon  in  any  one  year.  The  lower  costs 
are  the  result  of  the  savings  incurred  by 
the  pollution  prevention  measures  used 
as  the  basis  for  the  rule. 

The  Agency  has  prepared  the 
following  statement  of  impact  to  be 
considered  in  response  to  the 
requirements  of  the  Unfunded  Mandates 
Act. 

There  are  no  federal  funds  available  to 
assist  State,  local,  and  tribal 
governments  in  meeting  these  costs. 
There  are  important  benefits  from  VOC 
and  HAP  emission  reductions  because 
these  compoimds  have  significant, 
adverse  impacts  on  human  health  and 
welfare  and  on  the  environment.  The 
rule  does  not  have  any  disproportionate 
budgetary  effects  on  any  particular 
region  of  the  nation,  any  State,  local,  or 
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tribal  government,  or  urban  or  rural  or 
other  type  of  community.  On  the 
contrary,  the  rule  will  result  in  only  a 
Tninimal  increase  in  the  average  product 
rates  (less  than  i  percent).  Moreover,  the 
rule  will  not  have  a  material  effect  on 
the  national  economy. 

Prior  to  issuing  this  rule,  the  EPA 
provided  niunerous  opportunities  (e.g. 
public  comment  peric^;  public  hearing; 
Roundtable  meetings  with  industry, 
trade  associations,  state  and  local  air 
pollution  representatives; 
environmental  groups;  State,  local,  and 
tribal  governments;  and  concerned 
citizens)  for  consultation  with  interested 
parties.  In  general.  State  and  local 
environmental  agencies  advocated  that 
EPA  adopt  more  stringent 
environmental  controls.  The  Agency 
evaluated  the  comments  and  concerns, 
and  the  final  rule  reflects,  to  the  extent 
consistent  with  section  112  of  the  Act, 
those  comments  and  concerns.  While 
small  govemipents  are  not  significantly 
or  uniquely  affected  by  the  r^e,  these 
procedures,  as  well  as  additional  pubUc 
conferences  and  meetings,  gave  small 
governments  an  opportunity  to  give 
meaningful  and  timely  input  and  obtain 


information,  education,  and  advice  on 
compliance. 

The  Agency  considered  several 
regulatory  options  in  developing  the 
rule.  The  options  selected  in  the  final 
rule  are  the  least  costly  and  least 
burdensome  alternatives  currently 
available  for  achieving  the  objectives  of 
section  112  of  the  Act.  The  cost 
effectiveness  for  this  regulation  is  $170 
per  ton  and  all  but  one  of  the  regulatory 
options  selected  are  based  on  pollution 
prevention  measures.  Finally,  after 
careful  consideration  of  the  costs,  the 
environmental  impacts  and  the 
comments,  the  Agency  decided  that  the 
MACT  floor  was  the  appropriate  level  of 
control  for  this  regulation. 

List  of  Subjects 
40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 


Dated:  July  31, 1995. 

Carol  M.  BroMmer, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
parts  9  and  63  of  title  40,  chapter  I,  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C  2001, 2003, 2005,  2006,  2601-2671; 
21  U.S.C  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d,  1314, 1321, 
1326, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243,  3  CFR  1971-1975 
Comp.,  p.  973;  42  U.S.C  241,  242b,  243,  246, 
300f,  300g,  300g~l,  300g-2,  300g-3,  300g-4, 
300g-5,  300g-6,  300j-l,  300j-2,  300j-3,  300j- 
4,  300)-9, 1857  etseq.,  6901-6992k,  7401- 
7671q,  7542,  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  imder  the 
indicated  heading  to  read  as  follows: 

§9.1  0MB  apprmmls  under  the  Paperwork 
Reduction  Act 


40  CFR  citation  OMB  control  No. 


National  Emission  Standards  for  Hazardous  Air  Pollutants  for  Source  Categories. 

o  *  *  e  *  •  e 

63.752-63.753  2060-0341 


PART  6S-CAMENDED] 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authorit]r:  42  U.S.C.  7401,  et  seq. 

4.  Part  63  is  amended  by  adding  a 
new  subpart  GG  consisting  of  §§  63.740 
through  63.759  to  read  as  follows: 

Subpart  06— National  Emission  Standards 
for  Aerospace  Manufacturing  and  Rework 
Facilities 

Sec. 

63.741  Applicability  and  designation  of 
affected  sources. 

63.742  Definitions. 

63.743  Standards:  General. 

63.744  Standards:  Cleaning  operations. 

63.745  Standards:  Primer  and  topcoat 
application  operations. 

63.746  Standards:  Depainting  operations. 

63.747  Standards:  Chemical  milling 
maskant  application  operations. 

63.748  Standards:  Handling  and  storage  of 
waste. 

63.749  Compliance  dates  and 
determinations. 

63.750  Test  methods  and  procedures. 

63.751  Monitoring  requirements. 

63.752  Recordkeeping  requirements. 


63.753  Reporting  requirements. 
63.754-63.759  Reserved. 

SUBPART  GG-NATIONAL  EMISSION 
STANDARDS  FOR  AEROSPACE 
MANUFACTURING  AND  REWORK 
FACILITIES 

§  63.741  Applicability  and  designation  of 
affected  sources. 

(a)  This  subpart  applies  to  facilities 
that  are  engaged,  ei^er  in  part  or  in 
whole,  in  ^e  manufacture  or  rework  of 
commercial,  dvil,  or  military  aerospace 
vehicles  or  components  and  that  are 
major  sources  as  defined  in  §  63.2. 

(b)  The  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
requirements  of  this  subpart  and  of 
subpart  A  of  this  part,  except  as 
specified  in  §  63.743(a). 

(c)  Affected  sources.  The  affected 
sources  to  which  the  provisions  of  this 
subpart  apply  are  specified  in 

§  63.741(c)(1)  through  (6).  The  activities 
subject  to  this  subpart  are  limited  to  the 
manufacture  or  rework  of  aerospace 
vehicles  or  components  as  defined  in 


this  subpart,  except  for  requirements 
pertaining  to  cleaning  solvents. 
Paragraphs  (c)(2)  through  (c)(6)  of  this 
section  are  not  applicable  to  non¬ 
aerospace  activities. 

(1)  Each  cleaning  operation  as 
follows: 

(1)  All  hand-wipe  cleaning  operations 
constitute  an  affected  source. 

(ii)  Each  spray  gun  cleaning  operation 
constitutes  an  affected  source. 

(iii)  All  flush  cleaning  operations 
constitute  an  affected  source. 

(2)  Each  primer  application  operation, 
which  is  the  total  of  all  primer 
applications  at  the  facility. 

(3)  Each  topcoat  application 
operation,  which  is  the  total  of  all 
topcoat  applications  at  the  facility. 

(4)  Each  depainting  operation,  which 
is  the  total  of  all  depainting  at  the 
facility. 

(5)  Each  chemical  milling  maskant 
application  operation,  which  is  the  total 
of  all  chemical  milling  maskant 
applications  at  the  facility. 
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(6)  Each  waste  storage  and  handling 
operation,  which  is  the  total  of  all  waste 
handling  and  storage  at  the  facility. 

(d)  An  owner  or  operator  of  an 
affected  source  subject  to  this  subpart 
shall  obtain  an  operating  permit  from 
the  permitting  authority  in  the  State  in 
which  the  source  is  located.  The  owner 
or  operator  shall  apply  for  and  obtain 
such  permit  in  accordance  with  the 
regulations  contained  in  part  70  of  this 
chapter  and  in  applicable  State 
reflations. 

(e)  All  wastes  that  are  determined  to 
be  hazardous  wastes  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(PL  94-580)  (RCRA)  as  implemented  by 
40  CFR  parts  260  and  261,  and  that  are 
subject  to  RCRA  requirements  as 
implemented  in  40  CFR  parts  262 
through  268,  are  exempt  from  the 
retirements  of  this  subpart. 

(f)  This  subpart  does  not  contain 
control  requirements  for  use  of  specialty 
coatings,  adhesives,  adhesive  bonding 
primers,  or  sealants  at  aerospace 
faciUties.  It  also  does  not  regulate 
research  and  development,  quality 
control,  and  laboratory  testing  activities, 
chemical  milling,  metal  finishing, 
electrodeposition  (except  for 
electrodeposition  of  paints),  composites 
processing  (except  for  cleaning  and 
coating  of  composite  parts  or 
components  that  become  part  of  an 
aerospace  vehicle  or  component  as  well 
as  composite  tooling  that  comes  in 
contact  with  such  composite  parts  or 
components  prior  to  cure),  electronic 
parts  and  assemblies  (except  for 
cleaning  and  topcoating  of  completed 
assembUes),  manufactiue  of  aircraft 
transparencies,  and  wastewater 
operations  at  aerospace  facilities.  These 
requirements  also  do  not  apply  to  parts 
and  assemblies  not  critical  to  the 
vehicle’s  structural  integrity  or  flight 
performance  or  to  vehicles  that  are 
designed  to  travel  beyond  the  limit  of 
the  earth’s  atmosphere.  The 
requirements  of  this  subpart  also  do  not 
apply  to  primers,  topcoats,  chemical 
milling  maskants,  strippers,  and 
cleaning  solvents  containing  HAP  or 
VOC  at  a  concentration  less  than  0.1% 
for  carcinogens  or  1.0%  for 
noncarcinogens,  as  determined  from 
manufacturer’s  representations. 
Additional  specific  exemptions  from 
regulatory  coverage  are  set  forth  in 

§  63.741(e),  .744(a)(1),  (b),  (e),  .745(a), 
(f)(3),  (g)(4),  .746(a),  (b)(5),  .747(c)(3), 
and  .749(d). 

(g)  The  requirements  for  primers, 
topcoats,  and  chemical  milling 
maskants  in  §  63.745  and  §  63.747  do 
not  apply  to  the  use  of  low-volume 
coatings  in  these  categories  for  which 
the  annual  total  of  each  separate 


formulation  used  at  a  facility  does  not 
exceed  189  1  (50  gal),  and  the  combined 
annual  total  of  all  such  primers, 
topcoats,  and  chemical  milUng 
maskants  used  at  a  facility  does  not 
exceed  757  1  (200  gal).  Primers  and 
topcoats  exempted  under  paragraph  (f) 
of  this  section  and  under  §  63.745(f)(3) 
and  (g)(4)  are  not  included  in  the  50  and 
200  gal  limits.  Chemical  milling 
maskants  exempted  under  §  63.747(c)(3) 
are  also  not  included  in  these  limits. 

§63.742  Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act,  in  subpart  A  of  this 
part,  or  in  this  section  as  follows: 

Aerospace  facility  means  any  facility 
that  produces,  reworks,  or  repairs  in  any 
amoimt  any  commercial,  civil,  or 
military  aerospace  vehicle  or 
component. 

Aerospace  vehicle  or  component 
means  any  fabricated  part,  processed 
part,  assembly  of  parts,  or  completed 
imit,  with  the  exception  of  electronic 
components,  of  any  aircraft  including 
but  not  limited  to  airplanes,  helicopters, 
missiles,  rockets,  and  space  vehicles. 

Aircraft  fluid  systems  means  those 
systems  that  handle  hydraulic  fluids, 
fuel,  cooling  fluids,  or  oils. 

Aircraft  transparency  means  the 
aircraft  windshield,  wMch  is  typically 
constructed  of  laminated  layers  of  glass 
and  other  transparent  materials. 

Carbon  adsorber  means  one  vessel  in 
a  series  of  vessels  in  a  carbon  adsorption 
system  that  contains  carbon  and  is  used 
to  remove  gaseous  pollutants  from  a 
gaseous  emission  source. 

Carbon  Adsorber  control  efficiency 
means  the  total  efficiency  of  ^e  control 
system,  determined  by  the  product  of 
the  captiue  efficiency  and  the  control 
device  efficiency. 

Chemical  milling  maskant  means  a 
coating  that  is  applied  directly  to 
aluminum  components  to  protect 
surface  areas  when  chemical  milling  the 
component  with  a  Type  11  etchant.  This 
does  not  include  maskants  used  with 
Type  I  etchants,  bonding  maskants,  line 
sealers,  and  critical  use  and  seal  coat 
maskants.  Additionally,  maskants  that 
must  be  used  on  an  individual  part  or 
subassembly  with  a  combination  of 
Type  II  etchants  and  any  of  the  above 
types  of  maskemts  (e.g.  Type  I 
compatible,  bonding,  line  sealers,  and 
critical  use  and  seal  coat)  eire  also 
exempt  from  this  subpart. 

Chemical  milling  maskant  application 
operation  means  application  of 
chemical  milling  maskant  for  use  in 
Type  II  chemical  milling  etchants. 

Cleaning  operation  means  collectively 
spray  gun,  hand-wipe,  and  flush 
cleaning  operations. 


Cleaning  solvent  meems  a  fiquid 
material  used  for  hand- wipe,  spray  gim, 
or  flush  cleaning.  This  definition  does 
not  include  solutions  that  contain  no 
HAP  or  VOC. 

Coating  means  a  material  that  is 
applied  to  the  surface  of  an  aerospace 
vehicle  or  component  to  form  a 
decorative  or  functional  solid  film,  or 
the  solid  film  itself. 

Coating  operation  means  the  use  of  a 
spray  booth,  tank,  or  other  enclosure  or 
any  area,  such  as  a  hangar,  for  the 
application  of  a  single  type  of  coating 
(e.g.,  primer);  the  use  of  ^e  same  spray 
booth  for  the  application  of  another  type 
of  coating  (e.g.,  topcoat)  constitutes  a 
separate  coating  operation  for  which 
compliance  determinations  are 
performed  separately. 

Coating  unit  meems  a  series  of  one  or 
more  coating  applicators  cmd  any 
associated  drying  area  and/or  oven 
wherein  a  coating  is  applied,  dried,  and/ 
or  cured.  A  coating  unit  ends  at  the 
point  where  the  coating  is  dried  or 
cured,  or  prior  to  any  subsequent 
application  of  a  difierent  coating.  It  is 
not  necesseuy  to  have  an  oven  or  flashoff 
area  in  order  to  be  included  in  this 
definition. 

Confined  space  means  a  space  that: 

(1)  Is  large  enough  and  so  configured 
that  an  employee  can  bodily  enter  and 
perform  assigned  work;  (2)  has  limited 
or  restricted  means  for  entry  or  exit  (for 
exeunple,  fuel  tanks,  fuel  vessels,  and 
other  spaces  that  have  limited  means  of 
entry);  and  (3)  is  not  suitable  for 
continuous  employee  occupancy. 

Control  device  meems  destruction 
and/or  recovery  equipment  used  to 
destroy  or  recover  HAP  or  VOC 
emissions  generated  by  a  regulated 
operation. 

Control  system  means  a  combination 
of  pollutant  capture  system(s)  and 
control  device(s)  used  to  reduce 
discharge  to  the  atmosphere  of  HAP  or 
VOC  emissions  generated  hy  a  regulated 
operation. 

Depainting  means  the  removal  of  a 
permanent  coating  from  the  outer 
surface  of  an  aerospace  vehicle  or 
component,  whether  by  chemical  or 
non-chemical  means.  For  non-chemical 
means,  this  definition  excludes  hand 
and  mechanical  sanding,  and  any  other 
non-chemical  removal  processes  that  do 
not  involve  blast  media  or  other 
mechanisms  that  would  result  in 
airborne  particle  movement  at  higli 
velocity. 

Depainting  operation  means  the  use 
of  a  chemical  agent,  media  blasting,  or 
any  other  technique  to  remove 
permanent  coatings  from  the  outer 
surface  of  an  aerospace  vehicle  or 
components.  The  depainting  operation 
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includes  washing  of  the  aerospace 
vehicle  or  component  to  remove 
residual  stripper,  media,  or  coating 
residue. 

Eiectrodeposition  of  paint  means  the 
application  of  a  coating  using  a  water- 
ha^d  electrochemical  bath  process.  The 
component  being  coated  is  immersed  in 
a  bath  of  the  coating.  An  electric 
potential  is  applied  between  the 
component  and  an  oppositely  charged 
electrode  hanging  in  the  bath.  The 
electric  potential  causes  the  ionized 
coating  to  be  electrically  attracted, 
migrated,  and  deposited  on  the 
component  being  coated. 

.  Electrostatic  spray  means  a  method  of 
applying  a  spray  coating  in  which  an 
electric^  charge  is  appUed  to  the 
coating  and  the  substrate  is  groimded. 
The  coating  is  attracted  to  the  substrate 
by  the  electrostatic  potential  between 
them. 

Exempt  solvent  means  specified 
organic  compounds  that  have  been 
determined  by  the  EPA  to  have 
negligible  photochemical  reactivity  and 
are  listed  in  40  CFR  51.100. 

Flush  cleaning  means  the  removal  of 
contaminants  such  as  dirt,  grease,  oil, 
and  coatings  from  an  aerospace  vehicle 
or  component  or  coating  equipment  by 
passing  solvent  over,  into,  or  through 
the  item  being  cleaned.  The  solvent  may 
simply  be  pomed  into  the  item  being 
cleaned  and  then  drained,  or  be  assisted 
by  air  or  hydraulic  pressure,  or  by 
pumping.  Hand-wipe  cleaning 
operations  where  wiping,  scrubbing, 
mopping,  or  other  hand  action  are  used 
are  not  included. 

Hand-wipe  cleaning  operation  means 
the  removed  of  contaminants  such  as 
dirt,  grease,  oil,  and  coatings  from  an 
aerospace  vehicle  or  component  by 
physically  rubbing  it  with  a  material 
such  as  a  rag,  paper,  or  cotton  swab  that 
has  been  moistened  with  a  cleaning 
solvent. 

Hazardous  air  pollutant  (HAP)  means 
any  air  pollutant  fisted  in  or  pursuant  to 
section  112(b)  of  the  Act. 

High  efficiency  particulate  air  (HEPA) 
filter  means  a  filter  that  has  a  99.97 
percent  reduction  efficiency  for  0.3 
micron  aerosol. 

High  volume  low  pressure  (HVLP) 
spray  equipment  means  spray 
equipment  that  is  used  to  apply  coating 
by  means  of  a  spray  gim  that  operates 
at  10.0  psig  or  less  at  the  air  cap  and  a 
fluid  delivery  pressure  of  100  psig  or 
less. 

Inorganic  hazardous  air  pollutant 
(HAP)  means  any  HAP  that  is  not 
organic. 

Leak  means  any  visible  leakage, 
including  misting  and  clouding. 


Limited  access  space  metms  internal 
surfaces  or  passages  of  an  aerospace 
vehicle  or  component  that  cannot  be 
reached  without  the  aid  of  an  airbrush 
or  a  spray  gim  extension  for  the 
application  of  coatings. 

Mechanical  sanding  means  aerospace 
vehicle  or  component  surface 
conditioning  which  uses  directional  and 
random  orbital  abrasive  tools  and 
alvuninum  oxide  or  nylon  abrasive  pads 
for  the  purpose  of  corrosion  rework, 
substrate  repair,  prepaint  surface 
preparation,  and  other  maintenance 
activities. 

Natural  draft  opening  means  any 
opening  in  a  room,  building,  or  total 
enclosure  that  remains  open  during 
operation  of  the  facility  and  that  is  not 
connected  to  a  duct  in  which  a  fan  is 
installed.  The  rate  and  direction  of  the 
natural  draft  through  such  an  opening  is 
a  consequence  of  the  difference  in 
pressures  on  either  side  of  the  wall 
containing  the  openinc. 

Non-chemical  based  depainting 
equipment  means  any  depainting 
equipment  or  technique,  including,  but 
not  limited  to,  media  blasting 
equipment,  that  can  depaint  an 
aerospace  vehicle  or  component  in  the 
absence  of  a  chemical  stripper.  This 
definition  does  not  include  mechanical 
sanding  or  hand  sanding. 

Nonregenerative  carbon  adsorber 
means  a  carbon  adsorber  vessel  in 
which  the  spent  carbon  bed  does  not 
imdergo  carbon  regeneration  in  the 
adsorption  vessel. 

Operating  parameter  value  means  a 
minimum  or  maximiim  value 
established  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limitation. 

Organic  hazardous  air  pollutant 
(HAP)  means  any  HAP  that  is  organic. 

Primer  means  the  first  layer  and  any 
subsequent  layers  of  identically 
formulated  coating  applied  to  ffie 
surface  of  an  aerospace  vehicle  or 
component.  Primers  are  typically  used 
for  corrosion  prevention,  protection 
firom  the  environment,  functional  fluid 
resistance,  and  adhesion  of  subsequent 
coatings.  Coatings  that  are  defined  as 
specialty  coatings  are  not  included 
under  this  definition. 

Radome  means  the  non-metalfic 
protective  housing  for  electromagnetic 
transmitters  and  receivers  (e.g.,  radar, 
electronic  coimtermeasures,  etc.). 

Research  and  Development  means  an 
operation  whose  primary  purpose  is  for 
research  and  development  of  new 
processes  and  products,  that  is 


conducted  imder  the  close  supervision 
of  technically  trained  personnel,  and  is 
not  involved  in  the  manufacture  of  final 
or  intermediate  products  for  commerical 
piurposes,  except  in  a  de  mimnimis 
manner. 

Self-priming  topcoat  means  a  topcoat 
that  is  applied  di^tly  to  an  uncoated 
aerospace  vehicle  or  component  for 
purposes  of  corrosion  prevention, 
environmental  protection,  and 
functional  fluid  resistance.  More  than 
one  layer  of  identical  coating 
foimiilation  may  be  applied  to  the 
vehicle  or  component.  The  coating  is 
not  subsequently  topcoated  with  any 
other  product  formulation. 

Semi-aqueous  cleaning  solvent  means 
a  solution  in  which  water  is  a  primary 
ingredient  ('  60  percent  of  the  solvent 
solution  as  applied  must  he  water.) 

Softener  means  a  liquid  that  is 
applied  to  an  aerospace  vehicle  or 
component  to  degrade  coatings  such  as 
primers  and  topcoats  specifically  as  a 
preparatory  step  to  subsequent 
depainting  by  non-chemical  based 
depainting  equipment.  Softeners  may 
contain  VOC  but  shall  not  contain  any 
HAP  as  determined  fiom  MSDS’s  or- 
manufactiirer  supplied  information. 

Solids  means  the  non-volatile  portion 
of  the  coating  which  after  drying  makes 
up  the  dry  film. 

Space  vehicle  means  a  man-made 
device,  either  manned  or  immanned, 
designed  for  operation  beyond  earth’s 
atmosphere.  This  definition  includes 
integral  equipment  such  as  models, 
mock-ups,  prototypes,  molds,  jigs, 
tooling,  hardware  jackets,  and  test 
coupons.  Also  included  is  auxiliary 
equipment  associated  with  test, 
transport,  and  storage,  which  through 
contamination  can  compromise  the 
space  vehicle  performance. 

Specialty  coating  means  a  coating 
that,  even  though  it  meets  the  definition 
of  a  primer,  topcoat,  or  self-priming 
topcoat,  has  additional  performance 
criteria  beyond  those  of  primers, 
topcoats,  and  self-priming  topcoats  for 
specific  applications.  These 
performemce  criteria  may  include,  but 
are  not  limited  to,  temperature  or  fire 
resistance,  substrate  compatibility, 
antireflection,  temporary  protection  or 
marking,  sealing,  adhesively  joining 
substrates,  or  enhanced  corrosion 
protection. 

Spot  stripping  means  the  depainting 
of  an  area  where  it  is  not  technically 
feasible  to  use  a  non-chemical 
depainting  technique. 

Spray  gun  means  a  device  that 
atomizes  a  coating  or  other  material  and 
projects  the  particulates  or  other 
material  onto  a  substrate. 
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Stripper  means  a  liquid  that  is  applied 
to  an  aerospace  vehicle  or  component  to 
remove  permanent  coatings  such  as 
primers  and  topcoats. 

Surface  preparation  means  the 
removal  of  contaminants  horn  the 
surface  of  an  aerospace  vehicle  or 
component,  or  the  activation  or 
reactivation  of  the  surface  in 
preparation  for  the  apphcation  of  a 
coating. 

Temporary  total  enclosure  means  a 
total  enclostire  that  is  constructed  for 
the  sole  purpose  of  measuring  the 
emissions  hum  an  affected  source  that 
are  not  delivered  to  an  emission  control 
device.  A  temporary  total  enclosure 
must  be  constructed  and  ventilated 
(through  stacks  suitable  for  testing)  so 
that  it  has  minimal  impact  on  the 
performemce  of  the  permanent  emission 
captiue  system.  A  temporary  total 
enclosiire  will  be  assumed  to  achieve 
total  capture  of  fugitive  emissions  if  it 
conforms  to  the  requirements  foimd  in 
§  63.750(g)(4)  and  if  all  natiural  draft 
openings  are  at  least  fom:  duct  or  hood 
equivalent  diameters  away  from  each 
e^^aust  duct  or  hood.  Alternatively,  the 
owner  or  operator  may  apply  to  the 
Administrator  for  approval  of  a 
temporary  enclosure  on  a  case-by-case 
basis. 

Topcoat  means  a  coating  that  is 
appUed  over  a  primer  on  an  aerospace 
vehicle  or  component  for  appearance, 
identification,  camouflage,  or 
protection.  Coatings  that  are  defined  as 
specialty  coatings  are  not  included 
under  tMs  definition. 

Total  enclosure  means  a  permanent 
structiue  that  is  constructed  around  a 
gaseous  emission  soiirce  so  that  all 
gaseous  pollutants  emitted  from  the 
source  are  collected  and  ducted  through 
a  control  device,  such  that  100% 
capture  efficiency  is  achieved.  There  are 
no  fugitive  emissions  firom  a  total 
enclosiue.  The  only  openings  in  a  total 
enclosiue  are  forced  makeup  air  and 
exhaust  ducts  and  any  natural  draft 
openings  such  as  those  that  allow  raw 
materi^s  to  enter  and  exit  the  enclosure 
for  processing.  All  access  doors  or 
windows  are  closed  during  routine 
operation  of  the  enclosed  source.  Brief, 
occasional  openings  of  such  doors  or 
windows  to  accommodate  process 
equipment  adjustments  are  acceptable, 
but  if  such  openings  are  routine  or  if  an 
access  door  remains  open  during  the 
entire  operation,  the  access  door  must 
be  considered  a  natural  draft  opening. 
The  average  inward  face  velocity  across 
the  natural  draft  openings  of  the 
enclosure  must  be  calculated  including 
the  area  of  such  access  doors.  The 
drying  oven  itself  may  be  part  of  the 
total  enclosvire.  An  enclosure  that  meets 


the  requirements  found  in  §  63.750(g)(4) 
is  a  permanent  total  enclosure. 

Touch-up  and  repair  operation  means 
that  portion  of  the  coating  operation  that 
is  the  incidental  appUcation  of  coating 
used  to  cover  minor  imperfections  in 
the  coating  finish  or  to  achieve  complete 
coverage.  This  definition  includes  out- 
of-sequence  or  out-of-cycle  coating. 

Two-stage  filter  system  means  a  dry 
particulate  filter  system  using  two  layers 
of  filter  media  to  remove  particulate. 

The  first  stage  is  designed  to  remove  the 
bulk  of  the  particulate  and  a  higher 
efficiency  second  stage  is  designed  to 
remove  smaller  particulate. 

Type  II  etchant  means  a  chemical 
milling  etchant  that  is  a  strong  sodium 
hydroxide  solution  containing  amines 
(Type  I  etchants  contain  varying 
amounts  of  dissolved  sulfur  and  do  not 
contain  amines). 

Volatile  organic  compound  (VOC) 
means  any  compoimd  defined  as  VOC 
in  40  CFR  51.100.  This  includes  any 
organic  compoimd  other  than  those 
determined  by  the  EPA  to  be  an  exempt 
solvent.  For  piuposes  of  determining 
compliance  with  emission  limits,  VOC 
will  be  measured  by  the  approved  test 
methods.  Where  such  a  method  also 
inadvertently  measures  compounds  that 
are  exempt  solvent,  an  owner  or 
operator  may  exclude  these  exempt 
solvents  when  determining  comphance 
with  an  emission  standard. 

Waterwash  system  means  a  control 
system  that  utilizes  flowing  water  to 
remove  particulate  emissions  from  the 
exhaust  air  stream  in  spray  coating 
application  or  dry  mecha  blast 
depainting  operations. 

Nomenclature  for  determining  carbon 
adsorber  ejficiency— The  nomenclature 
defined  below  is  used  in  §  63.750(g): 

(1)  Aic  =  the  area  of  each  natural  draft 
opening  (k)  in  a  total  enclosure,  in 
square  meters. 

(2)  Caj  =  the  concentration  of  HAP  or 
VOC  in  each  gas  stream  (j)  exiting  the 
emission  control  device,  in  parts  per 
million  by  volume. 

(3)  Cbi  =  the  concentration  of  HAP  or 
VOC  in  each  gas  stream  (i)  entering  the 
emission  control  device,  in  parts  per 
million  by  volume. 

(4)  Cdi  =  the  concentration  of  HAP  or 
VOC  in  each  gas  stream  (i)  entering  the 
emission  control  device  from  the 
affected  source,  in  parts  per  million  by 
volume. 

(5)  Cfk  =  the  concentration  of  HAP  or 
VOC  in  each  uncontrolled  gas  stream  (k) 
emitted  directly  to  the  atmosphere  from 
the  affected  source,  in  parts  per  milhon 
by  volume. 

(6)  Cgv  =  the  concentration  of  HAP  or 
VOC  in  each  uncontrolled  gas  stream 
entering  each  individual  carbon 


adsorber  vessel  (v),  in  parts  per  millinn 
by  volume.  For  the  purposes  of 
calculating  the  efficiency  of  the 
individual  carbon  adsorber  vessel,  Cgv 
may  be  measured  in  the  carbon 
adsorption  system’s  common  inlet  duct 
prior  to  the  branching  of  individual 
inlet  ducts  to  the  individual  carbon 
adsorber  vessels. 

(7)  Chv  =  the  concentration  of  HAP  or 
VOC  in  the  gas  stream  exiting  each 
individual  carbon  adsorber  vessel  (v),  in 
parts  per  milhon  by  volume. 

(8)  E  =  the  control  device  efficiency 
achieved  for  the  duration  of  the 
emission  test  (expressed  as  a  fraction). 

(9)  F  =  the  HAP  or  VOC  emission 
capture  efficiency  of  the  HAP  or  VOC 
capture  system  achieved  for  the 
duration  of  the  emission  test  (expressed 
as  a  fiection). 

(10)  FV  =  the  average  inward  face 
velocity  across  all  natural  draft  openings 
in  a  total  enclosure,  in  meters  per  hour. 

(11)  Hv  =  the  individual  carbon 
adsorber  vessel  (v)  efficiency  achieved 
for  the  duration  of  the  emission  test 
(expressed  as  a  fiaction). 

(12)  Hsys  =  the  efficiency  of  the  carbon 
adsorption  system  calculated  when  each 
carbon  adsorber  vessel  has  an 
individual  exhaust  stack  (expressed  as  a 
fiaction). 

(13)  Mci  =  the  total  mass  in  kilograms 
of  each  batch  of  coating  (i)  appUed,  or 
of  each  coating  apphed  at  an  affected 
coating  operation  during  a  7  to  30-day 
period,  as  appropriate,  as  determined 
from  records  at  the  affected  source.  This 
quantity  shall  be  determined  at  a  time 
and  location  in  the  process  after  all 
ingredients  (including  any  dilution 
solvent)  have  been  added  to  the  coating, 
or  if  ingredients  are  added  after  the 
mass  of  the  coating  has  been 
determined,  appropriate  adjustments 
shall  be  made  to  account  for  them. 

(14)  Mr  =  the  total  mass  in  kilograms 
of  HAP  or  VOC  recovered  for  a  7  to  30- 
day  period. 

(15)  Q,j  =  the  volumetric  flow  rate  of 
each  gas  stream  (j)  exiting  the  emission 
control  device  in  either  dry  standard 
cubic  meters  per  hour  when  EPA 
Method  18  in  appendix  A  of  part  60  is 
used  to  measure  HAP  or  VOC 
concentration  or  in  standard  cubic 
meters  per  hour  (wet  basis)  when  EPA 
Method  25A  is  used  to  measure  HAP  or 
VOC  concentration. 

(16)  Obi  =  the  volumetric  flow  rate  of 
each  gas  stream  (i)  entering  the  emission 
control  device,  in  dry  standard  cubic 
meters  per  hour  when  EPA  Method  18 
is  used  to  riieasure  HAP  or  VOC 
concentration  or  in  standard  cubic 
meters  per  hour  (wet  basis)  when  EPA 
Method  25A  is  used  to  measure  HAP  or 
VOC  concentration. 
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(17)  Qjii  =  the  volumetric  flow  rate  of 
each  gas  stream  (i)  entering  the  emission 
control  device  from  the  affected  source 
in  either  dry  standard  cubic  meters  per 
hour  when  EPA  Method  18  is  used  to 
measure  HAP  or  VOC  concentration  or 
in  standard  cubic  meters  per  hour  (wet 
basis)  when  EPA  Method  25A  is  used  to 
measure  HAP  or  VOC  concentration. 

(18)  Qflc  =  the  volumetric  flow  rate  of 
each  uncontrolled  gas  stream  (k)  emitted 
directly  to  the  atmosphere  from  the 
affected  source  in  either  dry  standard 
cubic  meters  per  hour  when  EPA 
Method  18  is  used  to  measure  HAP  or 
VOC  concentration  or  in  standard  cubic 
meters  per  hour  (wet  basis)  when  EPA 
Method  25A  is  used  to  measiire  HAP  or 
VOC  concentration. 

(19)  Qgv  =  the  volumetric  flow  rate  of 
each  gas  stream  entering  each 
individual  carbon  adsorber  vessel  (v)  in 
either  dry  standard  cubic  meters  per 
hour  when  EPA  Method  18  is  used  to 
measure  HAP  or  VOC  concentration  or 
in  standard  cubic  meters  per  hour  (wet 
basis)  when  EPA  Method  25A  is  used  to 
measime  HAP  or  VOC  concentration.  For 
piurposes  of  calculating  the  efficiency  of 
the  individual  carbon  adsorber  vessel, 
the  value  of  can  be  assumed  to  equal 
the  value  of  Q),v  measured  for  that 
carbon  adsorber  vessel. 

(20)  Qhv  =  the  volumetric  flow  rate  of 
each  gas  stream  exiting  each  individual 
carbon  adsorber  vessel  (v)  in  either  dry 
standard  cubic  meters  per  hour  when 
EPA  Method  18  is  used  to  measure  HAP 
or  VOC  concentration  or  in  standard 
cubic  meters  per  hour  (wet  basis)  when 
EPA  Method  25A  is  used  to  measure 
HAP  or  VOC  concentration. 

(21)  Qini  =  the  volumetric  flow  rate  of 
each  gas  stream  (i)  entering  the  total 
enclosure  through  a  forced  makeup  air 
duct  in  standard  cubic  meters  per  hour 
(wet  basis). 

(22)  Qputj  =  the  volvunetric  flow  rate  of 
each  gas  stream  (j)  exiting  the  total 
enclosiire  through  an  exhaust  duct  or 
hood  in  standard  cubic  meters  per  hour 
(wet  basis). 

(23)  R  =  the  overall  HAP  or  VOC 
emission  reduction  achieved  for  the 
duration  of  the  emission  test  (expressed 
as  a  percentage). 

(24)  RSi  =  the  total  mass  in  kilograms 
of  HAP  or  VOC  retained  in  the  coating 
after  drying. 

(25)  Woi  =  the  weight  fraction  of  VOC 
in  each  batch  of  coating  (i)  applied,  or 
of  each  coating  applied  at  an  affected 
coating  operation  during  a  7-  to  30-day 
period,  as  appropriate,  as  determined  by 
EPA  Method  24  or  formulation  data. 
This  value  shall  be  determined  at  a  time 
and  location  in  the  process  after  all 
ingredients  (including  any  dilution 
solvent)  have  been  added  to  the  coating. 


or  if  ingredients  are  added  after  the 
weight  fraction  of  HAP  or  VCKI!  in  the 
coating  has  been  determined, 
appropriate  adjustments  shall  be  made 
to  account  for  them. 

§  63.743  Standards:  General. 

(а)  Except  as  provided  in  paragraphs 
(a)(4)  through  (a)(9)  of  this  section  and 
in  Table  2  (included  in  Appendix  B  to 
this  subpart),' each  owner  or  operator  of 
an  affected  source  subject  to  this  subpart 
is  also  subject  to  the  following  sections 
of  subpart  A  of  this  part: 

(1)  §  63.4,  Prohibited  activities  and 
circumvention: 

(2)  §  63.5,  Construction  and 
reconstruction;  and 

(3)  §  63.6,  Compliance  with  stemdards 
and  maintenance  requirements. 

(4)  For  the  purposes  of  this  subpart, 
all  affected  sources  shall  submit  any 
request  for  an  extension  of  compliance 
not  later  than  120  days  before  the 
affected  source’s  compliance  date.  The 
extension  request  should  be  requested 
for  the  shortest  time  necessary  to  attain 
compliance,  but  in  no  case  shall  exceed 
1  year. 

(5) (i)  For  the  purposes  of  this  subpart, 
the  Administrator  (or  the  State  with  an 
approved  permit  program)  will  notify 
the  owner  or  operator  in  writing  of  his/ 
her  intention  to  deny  approval  of  a 
request  for  an  extension  of  compliance 
submitted  under  either  §  63.6(i)(4)  or 
§63.6(i)(5)  within  60  calendar  days  after 
receipt  of  sufficient  information  to 
evaluate  the  request. 

(ii)  In  addition,  for  purposes  of  this 
subpeirt,  if  the  Administrator  does  not 
notify  the  owner  or  operator  in  writing 
of  his/her  intention  to  deny  approval 
within  60  calendar  days  after  receipt  of 
sufficient  information  to  evaluate  a 
request  for  an  extension  of  compliance, 
then  the  request  shall  be  considered 
approved. 

(б) (i)  For  the  proposes  of  this  subpart, 
the  Administrator  (or  the  State)  will 
notify  the  owner  or  operator  in  writing 
of  the  status  of  his/her  application 
submitted  imder  §  63.6(i)(4)(ii)  (that  is, 
whether  the  application  contains 
sufficient  information  to  make  a 
determination)  within  30  calendar  days 
after  receipt  of  the  original  application 
and  within  30  calendar  days  after 
receipt  of  any  supplementary 
information  that  is  submitted,  rather 
than  15  calendeir  days  as  provided  for  in 
§63.6(i)(13)(i). 

(ii)  In  addition,  for  the  purposes  of 
this  subpart,  if  the  Administrator  does 
not  notify  the  owner  or  operator  in 
writing  of  the  status  of  his/her 
application  within  30  calendeir  days 
after  receipt  of  the  original  application 
and  within  30  calendar  days  after 


receipt  of  any  supplementary 
information  that  is  submitted,  then  the 
information  in  the  application  or  the 
supplementary  information  is  to  be 
considered  sufficient  upon  which  to 
make  a  determination. 

(7)  For  the  purposes  of  this  subpart, 
each  owner  or  operator  who  has 
submitted  an  extension  request 
application  imder  §  63.6(i)(5)  is  to  be 
provided  30  calendar  days  to  present 
additional  information  or  arguments  to 
the  Administrator  after  he/she  is 
notified  that  the  application  is  not 
complete,  rather  than  15  calendar  days 
as  provided  for  in  §  63.6(i)(13)(ii). 

(8)  For  the  purposes  of  this  subpart, 
each  owner  or  operator  is  to  be  provided 
30  calendar  days  to  present  additional 
information  to  the  Administrator  after 
he/she  is  notified  of  the  intended  denial 
of  a  compliance  extension  request 
submitted  under  either  §  63.6(i)(4)  or 

§  63.6(i)(5),  rather  than  15  calendar  days 
as  provided  for  in  §  63.6(l)(12)(iii)(B) 
and  §63.6(i)(13)(iii)(B). 

(9)  For  the  purposes  of  this  subpart, 
a  final  determination  to  deny  any 
request  for  an  extension  submitted 
under  either  §  63.6(i)(4)  or  §  63.6(i)(5) 
will  be  made  within  60  calendar  days 
after  presentation  of  additional 
information  or  argument  (if  the 
application  is  complete),  or  within  60 
calendar  days  after  the  final  date 
specified  for  the  presentation  if  no 
presentation  is  made,  rather  than  30 
calendar  days  as  provided  for  in 
§63.6(i)(12)(iv)  and  §63.6(i)(13)(iv). 

(b)  Operation  and  maintenance  plan. 
Each  owner  or  operator  that  uses  an  air 
pollution  control  device  or  equipment 
to  control  HAP  emissions  shall  prepare 
and  operate  in  accordance  with  a 
startup,  shutdown,  and  malfunction 
plan  in  accordance  with  §  63.6.  Dry 
particulate  filter  systems  operated  per 
the  manufacturer’s  instructions  are 
exempt  from  a  startup  and  shutdown 
plan.  A  startup  emd  shutdown  plan  shall 
be  prepared  for  facilities  using  locally 
prepared  operating  procedures.  In 
addition  to  the  information  required  in 
§  63.6,  this  plan  shall  also  include  the 
following  provisions: 

(1)  The  plan  shall  specify  the 
operation  and  maintenance  criteria  for 
each  air  pollution  control  device  or 
equipment  and  shall  include  a 
standardized  checklist  to  document  the 
operation  and  maintenance  of  the 
equipment; 

(2)  The  plan  shall  include  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them 
immediately  to  supervisory  personnel; 
and 

(3)  The  plan  shall  specify  procedures 
to  be  followed  to  ensure  that  equipment 
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or  process  malfunctions  due  to  poor 
maintenance  or  other  preventable 
conditions  do  not  occur. 

(c)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  or 
equipment  not  listed  in  this  subpart 
shall  submit  a  description  of  the  device 
or  equipment,  test  data  verifying  the 
performance  of  the  device  or  equipment 
in  controlling  organic  HAP  and/or  VCX] 


emissions,  as  appropriate,  specific 
operating  parameters  that  will  be 
monitored  to  establish  compliance  with 
the  standards,  and  a  copy  of  the 
operation  and  maintenance  plan 
referenced  in  paragraph  (b)  of  this 
section  to  the  Administrator  for 
approval. 


§  63.744  Standards:  Cleaning  operations. 

(a)  Housekeeping  measures.  Each 
owner  or  operator  of  a  new  or  existing 
cleaning  operation  subject  to  this 
subpart  shall  comply  with  the 
reqviirements  in  this  paragraphs  unless 
the  solvent  used  is  classified  as  a 
cleaning  solvent  that  contains  no 
organic  HAP  or  VOC  as  identified  in 
Table  3. 


Table  3.— Composition  Requirements  for  Approved  Cleaning  Solvents 


Cleaning  solvent  type 


Aqueous 


Hydrocartx)n-Based 


Composition  requirements 


Cleaning  solvents  in  which  water  is  the  prin^ary  ingredient  (280  percent  of  solvent  solution  as 
applied  must  ^  water).  Detergents,  surfactants,  and  bioenzyme  mixtures  and  nutrients  may 
be  combined  with  the  water  along  with  a  variety  of  adcBtives  such  as  organic  solvents  (e.g., 
high  boiling  point  alcohols),  builders,  saponifiers,  inhibitors,  emulsifiers,  pH  buffers,  and 
antifoaming  agents.  Aqueous  solutions  must  have  a  flash  point  greater  than  93  °C  (200  “F) 
(as  reported  by  the  manufacturer)  and  the  solution  must  be  miscible  with  water. 

Cleaners  that  are  composed  of  a  mixture  of  photochemicaliy  reactive  hydrocarbor^  and 
oxygenated  hydrocarbons  and  have  a  maximum  vapor  pressure  of  7  mm  Hg  at  20  *C  (3.75 
in.  H2O  at  68  °F).  These  cleaners  also  contain  no  HAP  or  ozone  depleting  compounds. 


(1)  Place  solvent-laden  cloth,  paper, 
or  any  other  absorbent  applicators  used 
for  cleaning  aerospace  veMcles  or 
components  in  bags  or  other  closed 
containers  immediately  after  use. 

Ensure  that  these  bags  and  containers 
are  kept  closed  at  all  times  except  when 
depositing  or  removing  these  materials 
from  the  container.  Use  bags  and 
containers  of  such  design  so  as  to 
contain  the  vapors  of  the  cleaning 
solvent.  Cotton-tipped  swabs  used  for 
very  small  cleaning  operations  are 
exempt  from  this  requirement. 

(2)  Store  fresh  and  spent  cleaning 
solvents  used  in  aerospace  cleaning 
operations  in  closed  containers. 

(3)  (Ik)nduct  the  handling  and  transfer 
of  cleaning  solvents  to  or  ^m  enclosed 
systems,  vats,  waste  containers,  and 
other  cleaning  operation  equipment  that 
hold  or  store  fi’esh  or  spent  cleaning 
solvents  in  such  a  manner  that 
minimizes  spills. 

(b)  Hand-wipe  cleaning.  Each  owner 
or  operator  of  a  new  or  existing  hand- 
wipe  cleaning  operation  (excluding 
cleaning  of  spray  gim  equipment 
performed  in  accordance  with 
paragraph  (c)(3)  of  this  section)  subject 
to  this  subpart  shall  use  cleaning 
solvents  that  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(1),  (b)(2),  and  (b)(3)  of  this  section, 
deeming  solvent  solutions  that  contain 
no  HAP  or  VCXI  are  exempt  from  the 
requirements  in  paragraphs  (b)(1),  (b)(2), 
and  (b)(3). 

(1)  Meet  one  of  the  composition 
requirements  in  Table  3; 

(2)  Have  a  composite  vapor  pressure 
of  45  mm  Hg  (24.1  in.  H2O)  or  less  at 
20  “C  (68  "F);  or 


(3)  Demonstrate  that  the  volume  of 
hand- wipe  solvents  used  in  cleaning 
operations  has  been  reduced  by  at  least 
60%  from  a  bEiseline  adjusted  for 
production.  The  baseline  shall  be 
established  as  part  of  an  approved 
alternative  plan  administered  by  the 
State.  The  alternative  plan  shall  be 
submitted  by  the  State  under  section 
112(1)  of  the  Act  and  approved  by  the 
Administrator,  and  shdl  demonstrate 
that  the  60%  volume  reduction  in 
cleaning  solvents  provides  equivalent 
reductions  to  the  requirements  in 
paragraph  (b)(1)  or  (b)(2). 

(c)  Spray  gun  cleaning.  Each  owner  or 
operator  of  a  new  or  existing  spray  gun 
cleaning  operation  subject  to  this 
subpart  in  which  spray  guns  are  used 
for  the  application  of  coatings  or  any 
other  materials  that  require  the  spray 
gxms  to  be  cleaned  shall  use  one  or  more 
of  the  techniques,  or  their  equivalent, 
specified  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section. 

(1) (i)  Enclosed  system.  Clean  the 
spray  gun  in  an  enclosed  system  that  is 
closed  at  all  times  except  when 
inserting  or  removing  the  spray  gim. 
Cleaning  shall  consist  of  forcing  solvent 
through  the  gun. 

(ii)  If  leaks  are  foimd  during  the 
monthly  inspection  required  in 
§  63.751(a),  repairs  shall  be  made  as 
soon  as  practicable,  hut  no  later  than  15 
days  after  the  leak  was  found.  If  the  leak 
is  not  repaired  by  the  15th  day  after 
detection,  the  solvent  shall  be  removed 
and  the  enclosed  cleaner  shall  be  shut 
down  until  the  leak  is  repaired  or  its  use 
is  permanently  discontinued. 

(2)  Nonatomized  cleaning.  Clean  the 
spray  gim  by  placing  solvent  in  the 


pressure  pot  and  forcing  it  through  the 
gim  with  the  atomizing  cap  in  place.  No 
atomizing  air  is  to  be  used.  Direct  the 
solvent  from  the  spray  gim  into  a  vat, 
drum,  or  other  waste  container  that  is 
closed  when  not  in  use. 

(3)  Disassembled  spray  gun  cleaning. 
Disassemble  the  spray  gun  and  clean  the 
components  by  hand  in  a  vat,  which 
shall  remain  closed  at  all  times  except 
when  in  use.  Alternatively,  soak  the 
components  in  a  vat,  which  shall 
remain  closed  during  the  soaking  period 
and  when  not  inserting  or  removing 
components. 

(4)  Atomizing  cleaning.  Clean  the 
spray  gun  by  forcing  the  solvent  through 
the  gun  and  direct  the  resulting 
atomized  spray  into  a  waste  container 
that  is  fitted  with  a  device  designed  to 
capture  the  atomized  solvent  emissions. 

(d)  Flush  cleaning.  Each  owner  or 
operator  of  a  flush  cleaning  operation 
subject  to  this  subpart  (excluding  those 
in  which  Table  3  or  semi-aqueous 
cleaning  solvents  are  used)  shall  empty 
the  used  cleaning  solvent  each  time  an 
aerospace  part  or  assembly,  or  a 
component  of  a  coating  unit  (with  the 
exception  of  spray  gims)  is  flush 
cleaned  into  an  enclosed  container  or 
collection  system  that  is  kept  closed 
when  not  in  use  or  into  a  system  with 
equivalent  emission  control. 

(e)  Exempt  cleaning  operations.  The 
following  cleaning  operations  are 
exempt  from  the  requirements  of 
paragraph  (b)  of  this  section: 

(1)  Cleaning  during  the  manufacture, 
assembly,  installation,  or  testing  of 
components  of  breathing  oxygen 
systems  that  are  exposed  to  the 
breathing  oxygen; 
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(2)  Cleaning  during  the  manufactvire, 
assembly,  installation,  or  testing  of 
parts,  subassemblies,  or  assembUes  that 
are  exposed  to  strong  oxidizers  or 
reducers  (e.g.,  nitrogen  tetroxide,  Uquid 
o>^gen,  or  hydrazine): 

(3)  Cleaning  and  surface  activation 
prior  to  adhesive  bonding; 

(4)  Cleaning  of  electronic  parts  and 
assembbes  containing  electronic  parts; 

(5)  Cleaning  of  aircraft  and  ground 
support  equipment  fluid  systems  that 
are  expos^  to  the  fluid,  including  air- 
to-air  heat  exchangers  and  hydraulic 
fluid  systems; 

(6)  Cleaning  of  fuel  cells,  fuel  tanks, 
and  confined  spaces; 

(7)  Surface  cleaning  of  solar  cells, 
coated  optics,  and  thermal  control 
surfaces; 

(8)  Cleaning  during  fabrication, 
assembly,  installation,  and  maintenance 
of  upholstery,  curtains,  carpet,  and 
other  textile  materials  used  in  the 
interior  of  the  aircraft; 

(9)  Cleaning  of  metallic  and  non- 
metallic  materials  used  in  honeycomb 
cores  during  the  manufacture  of  these 
cores,  and  cleaning  of  the  completed 
cores  used  in  the  manufacture  of 
aerospace  vehicles  or  components; 

(lOJ  Cleaning  of  polycarbonate  or 
glass  substrates;  and 

(11)  Cleaning  and  solvent  usage 
associated  with  research  and 
development,  quality  control,  and 
laboratory  testing. 

(12)  Cleaning  operations,  using 
nonflamable  Uquids,  conducted  within 
five  feet  of  energized  electrical  systems. 
Energized  electrical  systems  means  any 
AC  or  DC  electrical  circuit  on  an 
assembled  aircraft  once  electrical  power 
is  connected,  including  interior 
passenger  and  cargo  areas,  wheel  wells 
and  tail  sections. 

§  63.745  Standards:  Primer  and  topcoat 
application  operations. 

(a)  Each  owner  or  operator  of  a  new 
or  existing  primer  or  topcoat  apphcation 
operation  subject  to  this  subpart  shall 
comply  with  ^e  requirements  specified 
in  paragraph  (c)  of  this  section  for  those 
coatings  that  are  uncontrolled  (no 
control  device  is  used  to  reduce  organic 
HAP  emissions  fix>m  the  operation),  and 
in  paragraph  (d)  of  this  section  for  those 
coatings  that  are  controlled  (organic 
HAP  emissions  from  the  operation  are 
reduced  by  the  use  of  a  control  device). 
Aerospace  equipment  that  is  no  longer 
op>erational,  intended  for  public  display, 
and  not  easily  capable  of  being  moved 
is  exempt  from  the  requirements  of  this 
section. 

(b)  Each  owner  or  operator  shall 
conduct  the  handling  and  transfer  of 
primers  and  topcoats  to  or  from 


containers,  tanks,  vats,  vessels,  and 
piping  systems  in  such  a  manner  that 
minimizes  spills. 

(c)  Uncontrolled  coatings — organic 
HAP  and  VOC  content  levels.  Each 
owner  or  operator  shall  comply  with  the 
organic  HAP  and  VCK]  content  limits 
specified  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section  for  those  coatings 
that  are  uncontrolled. 

(1)  Organic  HAP  emissions  from 
primers  shall  be  limited  to  an  organic 
HAP  content  level  of  no  more  than  350 
g/1  (2.9  Ib/gal)  of  primer  (less  water)  €is 
applied. 

(2)  VOC  emissions  from  primers  shall 
be  limited  to  an  VOC  costent  level  of  no 
more  than  350  g/1  (2.9  Ib/gal)  of  primer 
(less  water  and  exempt  solvents)  as 
applied. 

(3)  Organic  HAP  emissions  from 
topicoats  shall  be  limited  to  an  organic 
HAP  content  level  of  no  more  than  420 
g/1  (3.5  Ib/gal)  of  coating  (less  water)  as 
applied.  Oi^anic  HAP  emissions  from 
self-priming  topcoats  shall  be  limited  to 
an  organic  HAP  content  level  of  no  more 
than  420  g/1  (3.5  Ib/gal)  of  self-priming 
topcoat  (less  water)  as  applied. 

(4)  VC)C  emissions  from  topcoats  shall 
be  limited  to  a  VCX3  content  level  of  no 
more  than  420  g/1  (3.5  Ib/gal)  of  coating 
(less  water  and  exempt  solvents)  as 
applied.  VOC  emissions  from  self¬ 
priming  topcoats  shall  be  limited  to  a 
VOC  content  level  of  no  more  than  420 
g/1  (3.5  Ib/gal)  of  self-priming  topcoat 
(less  water  and  exempt  solvents)  as 
applied. 

(d)  Controlled  coatings — control 
system  requirements.  Each  control 
system  shall  reduce  the  operation’s 
organic  HAP  and  VOC  emissions  to  the 
atmosphere  by  81%  or  greater,  taking 
into  accoxmt  capture  and  destruction  or 
removal  efficiencies,  as  determined 
using  the  procedures  in  §  63.750(g) 
when  a  carbon  adsorber  is  used  and  in 
§  63.750(h)  when  a  control  device  other 
than  a  carbon  adsorber  is  used. 

(e)  Compliance  methods.  Compliance 
with  the  organic  HAP  and  VOC  content 
limits  specified  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section  shall  be 
accomplished  by  using  the  methods 
specified  in  paragraphs  (e)(1)  and  (e)(2) 
of  this  section  either  by  themselves  or 
in  conjunction  with  one  another. 

(1)  Use  primers  and  topcoats  with 
HAP  and  VOC  content  levels  equal  to  or 
less  than  the  limits  specified  in 
paragraphs  (c)(1)  through  (c)(4)  of  this 
section. 

(2) (i)  Use  any  combination  of  primers 
or  topcoats  su(^  that  the  monthly 
volume-weighted  average  organic  HAP 
and  VOC  contents  of  the  combination  of 
primers  or  topcoats  comply  with  the 
specified  content  limits,  unless  the 


permitting  agency  specifies  a  shorter 
averaging  period  as  part  of  an  ambient 
ozone  control  program. 

(ii)  Averaging  primers  together  with 
topcoats  is  prohibited  under  this 
subsection. 

(iii)  Averaging  is  allowed  only  for 
imcontrolled  primers  or  topcoats. 

(iv)  Each  averaging  scheme  shall  be 
approved  in  advance  by  the  permitting 
agency  and  be  adopted  as  part  of  the 
facility’s  title  V  permit. 

(f)  Application  Equipment.  Except  as 
provided  in  paragraph  (f)(3)  of  this 
section,  each  owner  or  operator  of  a  new 
or  existing  primer  or  topcoat  apphcation 
operation  subject  to  this  subpart  in 
which  any  of  the  coatings  contain 
organic  HAP  or  VOC  shall  comply  with 
the  requirements  specified  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section. 

(1)  All  primers  and  topcoats  shall  be 
apphed  using  one  or  more  of  the 
apphcation  techniques  specified  in 
paragraphs  (f)(l)(i)  through  (f)(l)(vui)  of 
this  section. 

(i)  Flow/curtain  coat  apphcation; 

(ii)  Dip  coat  apphcation; 

(iii)  Roll  coating; 

(iv)  Brush  coating; 

(v)  Cotton-tipped  swab  apphcation; 

(vi)  Electrodeposition  (dip)  coating; 

(vii)  High  volume  low  pressure 
(HVLP)  spraying: 

(viii)  Electrostatic  spray  apphcation; 
or 

(ix)  Other  coating  apphcation 
methods  that  achieve  emission 
reductions  equivalent  to  HVLP  or 
electrostatic  spray  apphcation  methods, 
as  determined  according  to  the 
requirements  in  §  63.750(i). 

12)  All  apphcation  devices  used  to 
apply  primers  or  topcoats  shall  be 
operated  according  to  company 
procedures,  local  specified  operating 
procedures,  and/or  the  manufacturer’s 
specifications,  whichever  is  most 
stringent,  at  all  times.  Equipment 
modified  by  the  facility  shall  maintain 
a  transfer  efficiency  equivalent  to  HVLP 
and  electrostatic  spray  apphcation 
techniques. 

(3)  Tne  following  situations  are 
exempt  from  the  requirements  of 
paragraph  (f)(1)  of  this  section: 

(i)  Any  situation  that  normally 
requires  the  use  of  an  airbrush  or  an 
extension  on  the  spray  gun  to  properly 
reach  hmited  access  spaces; 

(ii)  The  apphcation  of  coatings  that 
contain  fillers  that  adversely  affect 
atomization  with  HVLP  spray  gims  and 
that  the  permitting  agency  has 
determined  cannot  be  applied  by  any  of 
the  apphcation  methods  specified  in 
parapr^h  (f)(1)  of  this  section; 

(iii)  The  application  of  coatings  that 
normally  have  a  dried  film  thic^ess  of 
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less  than  0.0013  centimeter  (0.0005  in.) 
and  that  the  permitting  agency  has 
determined  cannot  he  applied  hy  any  of 
the  appUcation  methods  specified  in 
paragraph  (f)(1)  of  this  section; 

(iv)  The  use  of  airbrush  appUcation 
methods  for  stenciling,  lettering,  and 
other  identification  markings; 

(v)  The  use  of  hand-held  spray  can 
application  methods;  and 

(vi)  Touch-up  and  repair  operations. 

(g)  Inorganic  HAP  emissions.  Except 

as  provided  in  paragraph  (g)(4)  of  this 
section,  each  owner  or  operator  of  a  new 
or  existing  primer  or  topcoat  application 
operation  subject  to  this  subpart  in 
which  any  of  the  coatings  that  are  spray 
applied  contain  inorganic  HAP,  shall 
comply  with  the  appUcable 
requirements  in  paragraphs  (g)(1) 
through  (g)(3)  of  this  section. 

(1)  Apply  these  coatings  in  a  booth  or 
hangar  in  which  air  flow  is  directed 
downward  onto  or  across  the  part  or 
assembly  being  coated  and  exhausted 
through  one  or  more  outlets. 

(2)  Control  the  air  stream  fi'om  this 
operation  as  follows: 

(i)  For  existing  sources,  pass  the  air 
stream  through  either  a  dry  particulate 
filter  system  or  a  waterwash  system 
before  exhausting  it  to  the  atmosphere. 

(ii)  Waterwash  booths  shall  remain  in 
operation  during  all  coating  appUcation 
operations. 

(iii)  Dry  filter  booths  shall  include 
two-stage  filter  bystems  or  the 
equivalent,  as  determined  by  the 
permitting  agency. 

(iv)  For  new  somces,  pass  the  air 
stream  through  either  a  two-stage  dry 
particulate  filter  system  or  a  waterwash 
system  before  exhausting  it  to  the 
atmosphere.  If  the  primer  or  topcoat 
contains  chromium  or  cadmium,  control 
shall  consist  of  either  a  three-stage  filter 
system,  HEPA  filter  system,  or  other 
equivalent  control  system  as  approved 
by  the  permitting  agency. 

(v)  If  a  dry  particulate  filter  system  is 
used,  the  following  requirements  shall 
be  met: 

(A)  Maintain  the  system  in  good 
working  order; 

(B)  Install  a  differential  pressure 
gauge  across  the  filter  banks; 

(C)  Continuously  monitor  the  pressure 
drop  across  the  filter;  and 

(D)  Take  corrective  action  when  the 
pressure  drop  exceeds  or  falls  below  the 
filter  manufactiuer’s  recommended 
Umit(s). 

(vi)  If  a  waterwash  system  is  used, 
continuously  monitor  the  water  flow 
rate. 

(3)  If  the  pressure  drop  across  the  dry 
particulate  filter  system,  as  recorded 
pursuant  to  §  63.752(d)(1),  is  outside  the 
limit(s)  specified  by  the  filter 


manufactiurer  or  in  locally  prepared 
operating  procedures,  shut  down  the 
operation  immediately  and  take 
corrective  action.  If  the  water  path  in 
the  waterwash  system  fails  the  visual 
continuity/flow  characteristics  check,  or 
the  water  flow  rate  recorded  pursuant  to 
§  63.752(d)(2)  exceeds  the  lii^t(s) 
specified  by  the  booth  manufacturer  or 
in  locally  prepared  operating 
procedures,  or  the  booth  manufactm«r’s 
or  locally  prepared  maintenance 
procedures  for  the  filter  or  waterwash 
system  have  not  been  performed  as 
scheduled,  shut  down  the  operation 
immediately  and  take  corrective  action. 
The  operation  shall  not  be  resinned 
until  die  pressure  drop  or  water  flow 
rate  is  returned  within  the  specified 
limit(s). 

(4)  Tile  requirements  of  paragraphs 
(g)(1)  through  (g)(3)  of  this  section  do 
not  apply  to  the  following: 

(i)  Touch-up  of  scratched  surfaces  or 
damaged  paint; 

(ii)  Hole  daubing  for  fasteners; 

(iii)  Touch-up  of  trimmed  edges; 

(iv)  Coating  prior  to  joining  dissimilar 
metal  components; 

(v)  Stencil  operations  performed  by 
brush  or  air  brush; 

(vi)  Section  joining; 

(vii)  Touch-up  of  bushings  and  other 
similar  parts; 

(viii)  Sealant  detackifying;  and 

(ix)  Painting  parts  in  an  area 
identified  in  a  title  V  permit,  where  the 
permitting  authority  has  determined 
that  it  is  not  technically  feasible  to  paint 
the  parts  in  a  booth. 

§  63.746  Standards:  Depainting 
Operations. 

(a)  Applicability.  Each  owner  or 
operator  of  a  new  or  existing  depainting 
operation  subject  to  this  subpart  shall 
comply  with  the  requirements  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  and  with  the  requirements 
specified  in  paragraph  (b)  where  there 
are  no  controls  for  organic  HAP,  or 
paragraph  (c)  where  organic  HAP  are 
controlled  using  a  control  system.  This 
subpart  does  not  apply  to  eui  aerospace 
manufacturing  facility  that  depaints  6  or 
less  completed  aerospace  vehicles  in  a 
calendar  year. 

(1)  The  provisions  of  this  section 
apply  to  the  depainting  of  the  outer 
surface  areas  of  completed  aerospace 
vehicles,  including  the  fuselage,  wings, 
and  vertical  and  horizontal  stabilizers  of 
the  aircraft,  and  the  outer  casing  and 
stabilizers  of  missiles  and  rockets.  These 
provisions  do  not  apply  to  the 
depainting  of  parts  or  units  normally 
removed  from  the  aerospace  vehicle  for 
depainting.  However,  depainting  of 
wings  and  stabilizers  is  always  subject 


to  the  requirements  of  this  section 
regardless  of  whether  their  removal  is 
considered  by  the  owner  or  operator  to 
be  normal  practice  for  depainting. 

(2)  Aerospace  vehicles  or  components 
that  are  intended  for  public  display,  no 
longer  operational,  and  not  easily 
capable  of  being  moved  are  exempt  from 
the  requirements  of  this  section. 

(3)  The  following  depiunting 
operations  are  exempt  from  the 
requirements  of  this  section: 

(1)  Depainting  of  radomes;  and 

(ii)  Depainting  of  parts. 

subassemblies,  and  assemblies  normally 
removed  bom  the  primary  aircraft 
structure  before  depainting. 

(b)(1)  HAP  emissions — non-HAP 
chemical  strippers  and  technologies. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  each  owner  or  operator 
of  a  new  or  existing  aerospace 
depainting  operation  subject  to  this 
subpart  shall  emit  no  organic  HAP  from 
chemical  stripping  formulations  and 
agents  or  chemical  paint  softeners. 

(2)  Where  non-chemical  based 
equipment  is  used  to  comply  with 
paragraph  (b)(1)  of  this  section,  either  in 
total  or  in  part,  each  owner  or  operator 
shall  operate  and  maintain  the 
equipment  according  to  the 
manufacturer’s  specifications  or  locally 
prepared  operating  procedures.  During 
periods  of  malfunctions  of  such 
equipment,  each  owner  or  operator  may 
use  substitute  materials  during  the 
repair  period  provided  the  su^titute 
materials  used  are  those  available  that 
minimize  organic  HAP  emissions.  In  no 
event  shall  substitute  materials  be  used 
for  more  than  15  days  annually,  unless 
such  materials  are  organic  HAP-free. 

(3)  Each  owner  or  operator  of  a  new 
or  existing  depainting  operation 
compljdng  with  paragraph  (b)(1)  shall 
not,  on  an  aimual  average  basis,  use 
more  than  26  gallons  of  organic  HAP- 
containing  chemical  strippers  per 
commercial  aircraft  depainted  or  more 
than  50  gallons  of  organic  HAP- 
containing  chemical  strippers  per 
military  aircraft  depainted  for  spot 
stripping  and  decal  removal. 

(4)  Each  owner  or  operator  of  a  new 
or  existing  depainting  operation 
complying  with  paragraph  (h)(2),  that 
generates  airborne  inorganic  HAP 
emissions  from  dry  media  blasting 
equipment,  shall  also  comply  with  the 
requirements  specified  in  paragraphs 

(h)(4)(i)  throu^  (h)(4)(v)  of  this  section. 

(i)  Perform  me  depainting  operation 
in  an  enclosed  area. 

(ii)  Pass  any  air  stream  removed  frtim 
the  enclosed  area  through  a  dry 
particulate  filter  system,  baghouse,  or 
waterwash  system  before  e^^austing  it 
to  the  atmosphere. 
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(iii)  If  a  dry  particulate  filter  system 
is  used,  the  foUowing  requirements 
shall  be  met: 

(A)  Maintedn  the  system  in  good 
working  order; 

(B)  Install  a  differential  pressure 
gauge  across  the  filter  banks; 

(C)  Continuously  monitor  the  pressure 
drop  across  the  filter;  and 

(D)  Take  corrective  action  when  the 
pressure  drop  exceeds  or  falls  below  the 
filter  manufacturer’s  recommended 
limits. 

(iv)  If  a  waterwash  system  is  used, 
continuously  monitor  the  water  flow 
rate. 

(v)  If  the  pressure  drop,  as  recorded 
pinsuant  to  §  63.752(e)(7),  is  outside  the 
limit(s)  specified  by  the  filter 
manufactiuer  or  in  locally  prepared 
operating  procedures,  whichever  is 
more  stringent,  shut  down  the  operation 
immediately  and  take  corrective  action. 
If  the  water  path  in  the  waterwash 
system  fails  the  visual  continuity /flow 
characteristics  check  as  recorded 
pursuant  to  §  63.752(e)(7),  or  the  water 
flow  rate,  as  recorded  piusuant  to 

§  63.752(d)(2),  exceeds  the  limit(s) 
specified  by  the  booth  manufactiuer  or 
in  locally  prepared  operating 
procedures,  or  the  booth  manufactiuer’s 
or  locally  prepared  maintenance 
procedures  for  the  filter  or  waterwash 
system  have  not  been  performed  as 
scheduled,  shut  down  the  operation 
immediately  and  take  corrective  action. 
The  operation  shall  not  be  resumed 
until  ^e  pressure  drop  or  water  flow 
rate  is  returned  within  the  specified 
limit(s). 

(5)  Mechanical  and  hand  sanding 
operations  are  exempt  from  the 
requirements  in  paragraph  (b)(4)  of  this 
section. 

(c)  Organic  HAP  emissions — organic 
HAP-containing  chemical  strippers. 
Each  owner  or  operator  of  a  new  or 
existing  organic  HAP-containing 
chemical  stripper  depainting  operation 
subject  to  this  subpart  shall  comply 
with  the  requirements  specified  in  this 
paragraph. 

(1)  All  organic  HAP  emissions  from 
the  operation  shall  be  reduced  by  the 
use  of  a  control  system.  Each  control 
system  that  was  installed  before  the 
effective  date  shall  reduce  the 
operations’  organic  HAP  emissions  to 
the  atmosphere  by  81%  or  greater, 
taking  into  account  capture  and 
destruction  or  removal  efficiencies,  as 
determined  using  the  procedures  in 
§  63.750(g)  when  a  carbon  adsorber  is 
used  or  §  63.750(h)  when  a  control 
device  other  than  a  carbon  adsorber  is 
used.  Each  control  system  installed  on 
or  after  the  effective  date  shall  reduce 
organic  HAP  emissions  to  the 


atmosphere  by  95%  or  greater. 

Reduction  shall  take  into  accoimt 
capture  and  destruction  or  removal 
efficiencies,  and  the  volume  of  chemical 
stripper  used  (e.g.,  the  95%  efficiency 
may  be  achieved  by  controlling 
emissions  at  81%  efficiency  with  a 
control  system  and  using  74%  less 
stripper  ffian  in  baseline  applications). 
The  baseline  shall  be  calculated  using 
data  from  1996  and  1997,  which  shall  be 
on  a  usage  per  aircraft  or  usage  per 
square  foot  of  surface  basis. 

§  63.747  Standards:  Chemical  milling 
maskant  application  operations. 

(a)  Each  owner  or  operator  of  a  new 
or  existing  chemical  milling  maskant 
operation  subject  to  this  subpart  shall 
comply  with  the  requirements  specified 
in  paragraph  (c)  of  this  section  for  those 
chemical  milling  ftiaskants  that  are 
uncontrolled  (no  control  device  is  used 
to  reduce  organic  HAP  emissions  from 
the  operation)  and  in  paragraph  (d)  of 
this  section  for  those  chemical  milling 
maskants  that  are  controlled  (organic 
HAP  emissions  fi'om  the  operation  are 
reduced  by  the  use  of  a  control  device). 

(b)  Each  owner  or  operator  shall 
conduct  the  handling  and  transfer  of 
chemical  milling  maskants  to  or  from 
containers,  tanks,  vats,  vessels,  and 
piping  systems  in  such  a  manner  that 
minimizes  spills. 

(c)  Uncontrolled  maskants — organic 
HAP  and  VOC  content  levels.  Each 
owner  or  operator  shall  comply  with  the 
organic  HAP  and  VOC  content  limits 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  for  each  chemical  milling 
maskant  that  is  imcontrolled. 

(1)  Organic  HAP  emissions  fi:om 
chemical  milling  maskants  shall  be 
limited  to  an  organic  HAP  content  level 
of  no  more  than  160  greuns  of  organic 
HAP  per  liter  (1.3  Ib/gal)  of  chemical 
milling  maskant  (less  water)  as  applied. 

(2)  VOC  emissions  from  chemical 
milling  maskants  shall  be  limited  to  a 
VOC  content  level  of  no  more  than  160 
grams  of  VOC  per  liter  (1.3  Ib/gal)  of 
chemical  milling  maskant  (less  water 
and  exempt  solvents)  as  applied. 

(3)  The  requirements  of  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  do  not 
apply  to  the  following: 

(i)  Touch-up  of  scratched  surfaces  or 
damaged  maskant;  and 

(ii)  Touch-up  of  trimmed  edges. 

(d)  Controlled  maskants — control 
system  requirements.  Each  control 
system  shall  reduce  the  operation’s 
organic  HAP  and  VOC  emissions  to  the 
atmosphere  by  81%  or  greater,  taking 
into  account  capture  and  destruction  or 
removal  efficiencies,  as  determined 
using  the  procedures  in  §  63.750(g) 
when  a  carbon  adsorber  is  used  and  in 


§  63.750(h)  when  a  control  device  other 
than  a  carbon  adsorber  is  used. 

(e)  Compliance  methods.  Compliance 
with  the  organic  HAP  and  VOC  content 
limits  specified  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  may  be 
accomplished  by  using  the  methods 
specified  in  paragraphs  (e)(1)  and  (e)(2) 
of  this  section  either  by  themselves  or 
in  conjunction  with  one  another. 

(1)  Use  chemical  milling  maskants 
with  HAP  and  VOC  content  levels  equal 
to  or  less  than  the  limits  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section. 

(2) (i)  Use  emy  combination  of 
chemical  milling  maskants  such  that  the 
monthly  volume-weighted  average 
organic  HAP  and  VOC  contents  of  the 
maskants  comply  with  the  specified 
content  limits,  unless  the  permitting 
agency  specifies  a  shorter  averaging 
period  as  part  of  an  ambient  ozone 
control  program. 

(ii)  Averaging  is  allowed  only  for 
imcontrolled  chemical  milling 
maskants. 

(iii)  Each  averaging  scheme  shall  be 
approved  in  advance  by  the  permitting 
agency  and  be  adopted  as  part  of  the 
facility’s  title  V  permit. 

§  63.748  Standards:  Handling  and  storage 
of  waste. 

Except  as  provided  in  §  63.741(e),  the 
owner  or  operator  of  each  facility 
subject  to  this  subpart  that  produces  a 
waste  that  contains  HAP  shall  conduct 
the  handling  and  transfer  of  the  waste 
to  or  fi'om  containers,  tanks,  vats, 
vessels,  and  piping  systems  in  such  a 
manner  that  minimizes  spills. 

§  63.749  Compliance  dates  and 
determinations. 

(a)  Compliance  dates.  Each  owner  or 
operator  of  an  existing  source  subject  to 
this  subpart  shall  comply  with  the 
requirements  of  this  subpart  within  3 
years  after  the  effective  date.  Owners  or 
operators  of  new  sources  subject  to  this 
subpart  shall  comply  on  the  effective 
date  or  upon  startup,  whichever  is  later. 
In  addition,  each  owner  or  operator 
shall  comply  with  the  compliance  dates 
specified  in  §  63.6(b)  and  §  63.6(c). 

(b)  General.  Each  facility  subject  to 
this  subpart  shall  be  considered  in 
noncompliance  if  the  owner  or  operator 
fails  to  submit  an  operation  and 
maintenance  plan  as  required  by 

§  63.743(b)  or  uses  a  control  device 
other  than  one  specified  in  this  subpart 
that  has  not  been  approved  by  the 
Administrator,  as  required  by 
§  63.743(c). 

(c)  Cleaning  operations.  Each  cleaning 
operation  subject  to  this  subpart  shall  be 
considered  in  noncompliance  if  the 
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owner  or  operator  fails  to  institute  and 
carry  out  the  housekeeping  measiues 
required  under  §  63.744(a).  Incidental 
emissions  resulting  from  the  activation 
of  pressure  release  vents  and  valves  on 
enclosed  cleaning  systems  are  exempt 
from  this  paragraph. 

(1)  Hand-wipe  cleaning.  An  affected 
hand-wipe  cleaning  operation  shall  be 
considered  in  compliance  when  all 
hand-wipe  cleaning  solvents,  excluding 
those  used  for  hand  cleaning  of  spray 
gun  equipment  under  §  63.744(c)(3), 
meet  either  the  composition 
requirements  specified  in  §  63.744(b)(1) 
or  the  vapor  pressure  requirement 
specified  in  §  63.744(b)(2). 

(2)  Spray  gun  cleaning.  An  affected 
spray  gun  cleaning  operation  shall  be 
considered  in  compliance  when  each  of 
the  following  conditions  is  met: 

(i)  One  of  me  four  techniques 
specified  in  §  63.744  (c)(1)  through  (c)(4) 
is  used; 

(ii)  The  technique  selected  is  operated 
according  to  the  procedures  specified  in 
§  63.744  (c)(1)  through  (c)(4)  as 
appropriate;  and 

(iii)  If  an  enclosed  system  is  used, 
monthly  visual  inspections  are 
conducted  and  any  leak  detected  is 
repaired  within  15  days  after  detection. 
If  the  leak  is  not  repaired  by  the  15th 
day  after  detection,  the  solvent  shall  be 
removed  and  the  enclosed  cleaner  shall 
be  shut  down  imtil  the  cleaner  is 
repaired  or  its  use  is  permanently 
discontinued. 

(3)  Flush  cleaning.  An  affected  flush 
cleaning  dperation  shall  be  considered 
in  compliance  if  the  operating 
requirements  specified  in  §  63.744(d) 
are  implemented  and  carried  out. 

(d)  Organic  HAP  and  VOC  content 
levels — primer  and  topcoat  application 
operations. 

(1)  Performance  test  periods.  For 
imcontrolled  coatings  that  are  not 
averaged,  each  24  hours  is  considered  a 
performance  test.  For  compliant  and 
non-compliant  coatings  that  are 
averaged  together,  each  30-day  period  is 
considered  a  performance  test,  vmless 
the  permitting  agency  specifies  a  shorter 
averaging  period  as  part  of  an  eimbient 
ozone  control  program.  When  using  a 
control  device  other  than  a  carbon 
adsorber,  three  l-homr  nms  constitute 
the  test  period  for  the  initial  and  any 
subsequent  performance  test.  When 
using  a  carbon  adsorber,  each  rolling 
material  balance  period  is  considered  a 
performance  test. 

(2)  Initial  performance  tests.  If  a 
control  device  is  used,  each  owner  or 
operator  shall  conduct  an  initial 
performance  test  to  demonstrate 
compliance  with  the  overall  reduction 
efficiency  specified  in  paragraph 


§  63.745,  imless  a  waiver  is  obtained 
under  either  §63.7(e)(2)(iv)  or  §63. 7(h). 
The  initial  performance  test  shall  be 
conducted  according  to  the  procedures 
and  test  methods  specified  in  §  63.7  and 
§  63.750(g)  for  carbon  adsorbers  and  in 
§  63.750(h)  for  control  devices  other 
ffian  carbon  adsorbers.  For  carbon 
adsorbers,  the  initial  performance  test 
shall  be  used  to  establish  the 
appropriate  rolling  material  balance 
period  for  determining  compliance.  The 
procedures  in  paragraphs  (d)(2)(i) 
through  (d)(2)(vi)  of  this  section  shall  be 
used  in  determining  initial  compliance 
with  the  provisions  of  this  subpart  for 
carbon  adsorbers. 

(i) (A)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  a  common  exhaust  stack  for  all  the 
individual  carbon  adsorber  vessels 
pursuant  to  §  63.750(g)  (2)  or  (4),  the  test 
shall  consist  of  three  separate  nms,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  of  the  individual  carbon  adsorber 
vessels. 

(B)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  tpd)e  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  individual  exhaust  stacks  for  each 
carbon  adsorber  vessel  pursuant  to 
§  63.750(g)  (3)  or  (4),  each  carbon 
adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  carbon 
adsorber  vessel  shall  consist  of  three 
separate  runs.  Each  run  shall  coincide 
with  one  or  more  complete  adsorption 
cycles. 

(ii)  EPA  Method  1  or  lA  of  appendix 
A  of  part  60  is  used  for  s€unple  and 
velocity  traverses. 

(iii)  EPA  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  part  60  is  used  for 
velocity  and  volumetric  flow  rates. 

(iv)  ^A  Method  3  of  appendix  A  of 
part  60  is  used  for  gas  analysis. 

(v)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moistme. 

(vi)  EPA  Methods  2,  2A,  2C,  2D,  3, 
and  4  shall  be  performed,  as  appUcable, 
at  least  tvnce  during  each  test  period. 

(3)  The  primer  application  operation 
is  considered  in  compliance  when  the 
conditions  specified  in  paragraphs 

(d) (3)(i)  through  (d)(3)(iv)  of  this 
section,  as  applicable,  and  in  paragraph 

(e)  of  this  section  are  met.  Failure  to 
meet  any  one  of  the  conditions 
identified  in  these  paragraphs  shall 
constitute  noncompliance. 

(i)  For  all  uncontrolled  primers,  all 
values  of  Hi  amd  H.  (as  determined  using 
the  procedures  specified  in  §  63.750  (c) 
and  (d))  are  less  than  or  equal  to  350 
grams  of  organic  HAP  per  liter  (2.9  lb/ 


gal)  of  primer  (less  water)  as  applied, 
and  all  values  of  Gi  and  G,  (as 
determined  using  the  procedmes 
specified  in  §  63.750  (e)  and  (f))  are  less 
than  or  equal  to  350  grams  of  organic 
VOC  per  liter  (2.9  Ib/gal)  of  primer  (less 
water  and  exempt  solvents)  as  appli^. 

(ii)  If  a  control  device  is  used: 

(A)  The  overall  control  system 
efficiency,  Ek,  as  determined  using  the 
procedures  specified  in  §  63.750(^  for 
control  systems  containing  carbon 
adsorbers  and  in  §  63.750(h)  for  control 
systems  with  other  control  devices,  is 
equal  to  or  greater  than  81%  during  the 
initial  performance  test  and  any 
subsequent  performance  test; 

(B)  If  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the  average 
combustion  temperature  for  all  3-ho\ir 
periods  is  greater  than  or  equal  to  the 
average  combustion  temperaUire 
established  under  §63. 751(b)(ll);  and 

(C)  If  a  catalytic  incinerator  is  used, 
the  average  combustion  temperatures  for 
all  3-hour  periods  are  greater  than  or 
equal  to  the  average  combustion 
temperatures  established  imder 
§63.751(b)(12). 

(iii) (A)  Uses  an  appUcation  technique 
specified  in  §  63.745  (f)(l)(i)  through 
(fi(l)(viii),  or 

(B)  Uses  an  alternative  application 
technique,  as  allowed  imder 
§  63.745(f)(l)(ix),  such  that  the 
emissions  of  both  organic  HAP  and  VOC 
for  the  implementation  period  of  the 
alternative  appUcation  method  are  less 
than  or  equal  to  the  emissions  generated 
during  the  initial  30-day  period,  the 
period  of  time  required  to  apply  primer 
to  five  completely  assembled  aircraft,  or 
a  time  period  approved  by  the 
permitting  agency,  using  HVLP  or 
electrostatic  spray  appUcation  methods 
as  determined  using  the  procedures 
specified  in  §  63.750(i). 

(iv)  Operates  all  appUcation 
techniques  in  accordance  with  the 
manufacturer’s  specifications  or  locaUy 
prepared  operating  procedures, 
whichever  is  more  stringent. 

(4)  The  topcoat  appUcation  operation 
is  considered  in  compUance  when  the 
conditions  specified  in  paragraphs 
(e)(4)(i)  through  (e)(4)(iv)  of  this  section, 
as  applicable,  and  in  paragraph  (f)  of 
this  section  are  met.  Failure  to  meet  any 
of  the  conditions  identified  in  these 
paragraphs  shall  constitute 
noncompliance. 

(i)  For  all  uncontrolled  topcoats,  all 
values  of  Hj  and  Ha(as  determined  using 
the  procedures  specified  in  §  63.750(c) 
and  (d))  are  less  than  or  equal  to  420 
grams  organic  HAP  per  Uter  (3.5  Ib/gal) 
of  topcoat  (less  water)  as  appUed,  and 
all  values  of  Gi  and  G.  (as  determined 
using  the  procedures  specified  in 
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§  63.750(e)  and  (f))  are  less  than  or  equal 
to  420  grains  organic  VOC  per  liter  (3.5 
Ib/gal)  of  topcoat  (less  water  and  exempt 
solvents)  as  applied. 

(ii)  If  a  control  device  is  used, 

(A)  The  overall  control  system 
efficiency,  Ek,  as  determined  using  the 
procedures  specified  in  §63. 750(g)  for 
control  systems  containing  carbon 
adsorbers  and  in  §  63.750(h)  for  control 
systems  with  other  control  devices,  is 
equal  to  or  greater  than  81%  during  the 
initial  performance  test  and  any 
subsecment  performance  test; 

(B)  If  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the  average 
combustion  temperatine  for  all  3-hour 
periods  is  greater  than  or  equal  to  the 
average  combustion  temperature 
estabUshed  under  §  63.751(b)(ll);  and 

(C)  If  a  catalytic  incinerator  is  used, 
the  average  combustion  temperatures  for 
all  3-hour  periods  are  greater  than  or 
equal  to  the  average  combustion 
temperatures  established  under 
§63.751(b)(12). 

(iii) (A)  Uses  an  application  technique' 
specified  in  §  63.745(f)(l)(i)  through 
(fi(l)(ix)  or 

(B)  Uses  an  alternative  application 
technique  as  allowed  imder 
§  63.745(f)(l)(ix)  such  that  the  emissions 
of  both  organic  HAP  and  VOC  for  the 
implementation  period  of  the  alternative 
application  method  are  less  than  or 
equal  to  the  emissions  generated  during 
the  initial  30-day  period,  the  period  of 
time  required  to  apply  topcoat  to  five 
completely  assembled  aircraft,  or  a  time 
period  approved  by  the  permitting 
agency,  using  HVLP  or  electrostatic 
spray  application  methods  as 
determined  using  the  procedures 
specified  in  §  63.750(i). 

(iv)  Operates  all  application 
techniques  in  accordance  with  the 
manufacturer’s  specifications  dr  locally 
prepared  operating  procedures. 

(e)  Inorganic  HAP  emissions — primer 
and  topcoat  application  operations.  For 
each  primer  or  topcoat  application 
operation  that  emits  inorganic  HAP,  the 
operation  is  in  compliemce  when: 

(1)  It  is  operated  according  to  the 
requirements  specified  in  §63. 745(g)(1) 
through  (g)(3);  and 

(2)  It  is  shut  down  immediately 
whenever  the  pressure  drop  or  water 
flow  rate  is  outside  the  limit(s) 
established  for  them  and  is  not  restarted 
until  the  pressure  drop  or  water  flow 
rate  is  returned  within  these  limit(s),  as 
required  under  §  63.745(g)(3). 

(f)  Organic  HAP  emissions — 
Depainting  operations. 

(1)  Performance  test  periods.  When 
using  a  control  device  othw  than  a 
carbon  adsorber,  three  1-hour  nms 
constitute  the  test  period  for  the  initial 


and  any  subsequent  performance  test. 
When  a  carbon  adsorber  is  used,  each 
rolling  material  balance  period  is 
considered  a  performance  test.  Each  24- 
hour  period  is  considered  a  performance 
test  period  for  determining  compliance 
with  §  63.746(b)(1).  For  imcontrolled 
organic  emissions  from  depainting 
operations,  each  calendar  year  is 
considered  a  performance  test  period  for 
determining  compliance  with  the  HAP 
limits  for  organic  HAP-containing 
chemical  strippers  used  for  spot 
stripping  and  decal  removal. 

(2)  Initial  performance  tests.  If  a 
control  device  is  used,  each  owner  or 
operator  shall  conduct  an  initial 
performance  test  to  demonstrate 
compliance  with  the  overall  reduction 
efficiency  specified  in  §  63.746(c), 
unless  a  waiver  is  obtained  under  either 
§63.7(e)(2)(iv)  or  §  63.7(h).  The  initial 
performance  test  shall  be  conducted 
according  to  the  procedures  and  test 
methods  specified  in  §  63.7  and 
§  63.750(g)  for  carbon  adsorbers  and  in 
§  63.750(h)  for  control  devices  other 
than  carbon  adsorbers.  For  carbon 
adsorbers,  the  initial  performance  test 
shall  be  used  to  establish  the 
appropriate  rolling  material  balance 
period  for  determining  compliance.  The 
procediures  in  paragraphs  (2)(i)  through 
(2)(vi)  of  this  section  shall  be  used  in 
determining  initial  compliance  with  the 
provisions  of  this  subpart  for  carbon 
adsorbers. 

(i) (A)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  a  common  exhaust  stack  for  all  the 
individual  carbon  adsorber  vessels 
pursuant  to  §  63.750(g)(2)  or  (4),  the  test 
shall  consist  of  three  separate  nms,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  of  the  individual  carbon  adsorber 
vessels. 

(B)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  individual  exhaust  stacks  for  each 
carbon  adsorber  vessel  pursuant  to 
§  63.750(g)  (3)  or  (4),  each  carbon 
adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  carbon 
adsorber  vessel  shall  consist  of  three 
separate  runs.  Each  nm  shall  coincide 
with  one  or  more  complete  adsorption 
cycles. 

(ii)  EPA  Method  1  or  lA  of  appendix 
A  of  part  60  is  used  for  sample  and 
velocity  traverses. 

(iii)  EPA  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  part  60  is  used  for 
velocity  and  volumetric  flow  rates. 


(iv)  EPA  Method  3  of  appendix  A  of 
part  60  is  used  for  gas  analysis. 

(v)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moisture. 

(vi)  EPA  Methods  2,  2A,  2C,  2D,  3, 
and  4  shall  be  performed,  as  applicable, 
at  least  twice  during  each  test  period. 

(3)  An  organic  HAP-containing 
chemical  stripper  depainting  operation 
is  considered  in  compliance  when  the 
conditions  specified  in  paragraph 

(g)(3)(i)  of  this  section  are  met. 

(i)  If  a  carbon  adsorber  (or  other 
control  device)  is  used,  the  overall 
control  efficiency  of  the  control  system, 
as  determined  using  the  procedures 
specified  in  §  63.750(g)  (or  other  control 
device  as  determined  using  the 
procedures  specified  in  §  63.750(h)),  is 
equal  to  or  greater  than  81%  for  control 
systems  installed  before  the  effective 
date,  or  equal  to  or  greater  than  95%  for 
control  systems  installed  on  or  after  the 
effective  date,  during  the  initial 
performance  test  and  all  subsequent 
material  balances  (or  performance  tests, 
as  appropriate). 

(ii)  For  non-HAP  depainting 
operations  complying  with 

§  63.746(b)(1); 

(A)  For  any  spot  stripping  and  decal 
removal,  the  value  of  C,  as  determined 
using  the  procedures  specified  in 

§  63.750(j),  is  less  than  or  equal  to  26 
gallons  of  organic  HAP-containing 
chemical  stripper  per  aircraft  depainted 
for  commercial  aircraft  and  is  less  than 
or  equal  to  50  gallons  of  organic  HAP- 
containing  chemical  stripper  per  aircraft 
depainted  for  military  aircraft  calculated 
on  a  yearly  average;  £md 

(B)  The  requirements  of  §  63.746(b)(2) 
are  carried  out  during  malfimctions  of 
non-chemical  based  equipment. 

(g)  Inorganic  HAP  emissions — 
depainting  operations.  Each  depeunting 
operation  is  in  compfiance  when: 

(1)  The  operating  requirements 
specified  in  §  63.746(b)(4)  are  followed; 
and 

(2)  It  is  shut  down  immediately 
whenever  the  pressure  drop  or  water 
flow  rate  is  outside  the  limit(s) 
established  for  them  and  is  not  restarted 
imtil  the  pressiure  drop  or  water  flow 
rate  is  returned  within  these  limit(s),  as 
required  under  §  63.746(b)(4)(v). 

(n)  Chemical  milling  maskant 
application  operations. — (1) 
Performance  test  periods.  For 
uncontrolled  chemical  milling  maskants 
that  are  not  averaged,  each  24-hour 
period  is  considered  a  performance  test. 
For  compliant  and  noncompliant 
chemical  milling  maskants  that  are 
averaged  together,  each  30-day  period  is 
considered  a  performance  test,  imless 
the  permitting  agency  specifies  a  shorter 
period  as  part  of  an  ambient  ozone 
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control  program.  When  using  a  control 
device  other  than  a  carbon  adsorber, 
three  l-hom  runs  constitute  the  test 
period  for  the  initial  and  any 
subsequent  performance  test.  When  a 
carbon  adsorber  is  used,  each  rolling 
material  balance  period  is  considered  a 
performance  test. 

(2)  Initial  performance  tests.  If  a 
control  device  is  used,  each  owner  or 
operator  shall  conduct  an  initial 
performance  test  to  demonstrate 
compliance  with  the  overall  reduction 
efficiency  specified  in  §  63.747(d), 
imless  a  waiver  is  obtained  imder  either 
§  63.7(e)(2)(iv)  or  §  63.7(h).  The  initial 
performance  test  shall  be  conducted 
according  to  the  procedures  and  test 
methods  specified  in  §  63.7  and 
§  63.750(g)  for  carbon  adsorbers  and  in 
§  63.750(h)  for  control  devices  other 
^an  carbon  adsorbers.  For  carbon 
adsorbers,  the  initial  performance  test 
shall  be  used  to  establish  the 
appropriate  rolling  material  balance 
period  for  determining  compliance.  The 
procedures  in  paragraphs  (h)(2)  (i) 
through  (vi)  of  this  section  shall  be  used 
in  determining  initial  compliance  with 
the  provisions  of  this  subpart  for  carbon 
adsorbers. 

(i) (A)  When  either  EPA  Method  18  or 

EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  a  common  exhaust  stack  for  all  the 
individual  carbon  adsorber  vessels 
pursuant  to  §  63.750(g)  (2)  or  (4),  the  test 
shall  consist  of  three  separate  runs,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  of  the  individual  carbon  adsorber 
vessels.  , 

(B)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  individual  exhaust  stacks  for  each 
carbon  adsorber  vessel  pursuant  to 
§  63.750(g)  (3)  or  (4),  each  carhon 
adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  carbon 
adsorber  vessel  shall  consist  of  three 
separate  runs.  Each  rtm  shall  coincide 
with  one  or  more  complete  adsorption 
cycles. 

(ii)  EPA  Method  1  or  lA  of  appendix 
A  of  pent  60  is  used  for  sample  and 
velocitv  traverses. 

(iii)  &A  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  part  60  is  used  for 
velodW  and  volumetric  flow  rates. 

(iv)  EPA  Method  3  of  appendix  A  of 
part  60  is  used  for  gas  analysis. 

(v)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moisture. 

(vi)  EPA  Methods  2,  2A,  2C,  2D,  3, 
and  4  shall  be  performed,  as  applicable, 
at  least  twice  during  each  test  period. 


(3)  The  chemical  milling  maskant 
application  operation  is  considered  in 
compliance  when  the  conditions 
specified  in  paragraphs  (i)(3)(i)  and 
(i)(3)(ii)  of  this  section  are  met. 

(i)  For  all  uncontrolled  chemical 
milling  maskants,  all  values  of  Hi  and  H, 
(as  determined  using  the  procediires 
specified  in  §  63.750  (k)  and  (1))  are  less 
than  or  equal  to  160  grams  of  organic 
HAP  per  liter  (1.3  Ib/gal)  as  applied  (less 
water)  and  all  values  of  Gi  and  G.  (as 
determined  using  the  procedures 
specified  in  §  63.750  (m)  and  (n))  are 
less  than  or  equal  to  160  grams  of  VOC 
per  liter  (1.3  Ib/gal)  of  chemical  milling 
maskant  (less  water  and  exempt 
solvents)  as  applied. 

(ii)  If  a  carbon  adsorber  (or  other 
control  device)  is  used,  the  overall 
control  efficiency  of  the  control  system, 
as  determined  using  the  procedures 
specified  in  §  63.750(g)  (or  systems  with 
other  control  devices  as  determined 
using  the  procedvnes  specified  in 

§  63.750(h)),  is  equal  to  or  greater  than 
81%  during  the  initial  performance  test 
period  and  all  subsequent  material 
balances  (or  performance  tests,  as 
appropriate). 

(i)  Handling  and  storage  of  waste.  For 
those  wastes  subject  to  this  subpart, 
failure  to  comply  with  the  reqiiirements 
specified  in  §  63.748  shall  be  considered 
a  violation. 

§  63.750  Test  methods  and  procedures. 

(a)  Composition  determination. 
Compliance  with  the  hand-wipe 
cleaning  solvent  approved  composition 
Ust  specified  in  §  63.744(h)(1)  for  hand- 
Avipe  cleaning  solvents  shall  be 
demonstrated  using  data  supplied  by 
the  manufacturer  of  the  cleaning 
solvent.  The  data  shall  identify  all 
components  of  the  cleaning  solvent  and 
shall  demonstrate  that  one  of  the 
approved  composition  definitions  is 
met. 

(b)  Vapor  pressure  determination.  The 
composite  vapor  pressine  of  hand-wipe 
cleaning  solvents  used  in  a  cleaning 
operation  subject  to  this  subpart  shall  be 
determined  as  follows: 

(1)  For  single-component  hand-wipe 
cleaning  solvents,  the  vapor  pressure 
shall  he  determined  using  MSDS  or 
other  manufactmrer’s  data,  standend 
engineering  reference  texts,  or  other 
equivalent  methods. 

(2)  The  composite  vapor  pressure  of  a 
blended  hand-wipe  solvent  shall  be 
determined  by  quantifying  the  amoimt 
of  each  organic  fompoimd  in  the  blend 
using  manufacturer’s  supplied  data  or  a 
gas  (^omatographic  analysis  in 
accordance  with  ASTM  E  260-91 
(incorporated  by  reference  as  specified 
in  §  63.14  of  subpart  A  of  this  part)  and 


by  calculating  the  composite  vapor 
pressiue  of  the  solvent  by  summing  the 
partial  pressures  of  each  component. 

The  vapor  pressvire  of  each  component 
shall  be  determined  using 
manufact^u^er’s  data,  standard 
engineering  reference  texts,  or  other 
equivalent  methods.  The  following 
equation  shall  be  used  to  determine  the 
composite  vapor  pressure: 

pp  f  (W,XVP,)/MW, 

'  ,  w,  "  w, 

MWw  ^  MWj 

where: 

Wi=Weight  of  the  “i”th  VOC  compound, 
grams. 

Ww=Weight  of  water,  grams. 

We=Wei^t  of  non-HA]P,  nonVOC 
compoimd,  grams. 

MWi=Molecular  weight  of  the  “i”th 
VOC  compound,  g/g-mole. 
MWw^Molecular  wei^t  of  water,  g/g- 
mole. 

MWe=Molecular  weight  of  exempt 
compound,  g/g-mole. 

PPc=VOC  composite  partial  pressure  at 
20  ®C,  mm  Hg. 

VPi=Vapor  pressiire  of  the  “i”th  VOC 
compoimd  at  20  ”C,  mm  Hg. 

(c)  Organic  HAP  content  level 
determination — compliant  primers  and 
topcoats.  For  those  imcontrolled 
primers  and  topcoats  complying  with 
the  primer  and  topcoat  organic  HAP 
content  limits  specified  in  §  63.745(c) 
without  being  averaged,  the  following 
procedures  shall  be  used  to  determine 
the  mass  of  organic  HAP  emitted  per 
voliune  of  coating  (less  water)  as 
applied. 

(1)  For  coatings  that  contain  no 
exempt  solvents,  determine  the  total 
organic  HAP  content  using 
manufacturer’s  suppUed  data  or  Method 
24  of  40  CFR  part  60,  appendix  A  to 
determine  the  VCX)  content.  The  V(X) 
content  shall  be  used  as  a  surrogate  for 
total  HAP  content  for  coatings  that 
contain  no  exempt  solvent.  If  there  is  a 
discrepancy  between  the  manufactiuer’s 
formulation  data  and  the  results  of  the 
Method  24  analysis,  compliance  shall  be 
based  on  the  results  from  the  Method  24 
analysis. 

when  Method  24  is  used  to  determine 
the  VCX]  content  of  water-reducible 
coatings,  the  precision  adjustment 
factors  in  Reference  Method  24  shall  be 
used.  If  the  adjusted  analytical  VOC 
content  is  less  than  the  formulation 
solvent  content,  then  the  analytical  VOC 
content  should  be  set  equal  to  the 
formulation  solvent  content. 

(2)  For  each  coating  formulation  as 
applied,  determine  the  organic  HAP 
weight  fi^ction,  water  weight  fraction  (if 
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applicable),  and  density  from 
manufacturer’s  data.  If  these  values 
cannot  be  determined  using  the 
manufactmer’s  data,  the  owner  or 
operator  shall  submit  an  alternative 
procedure  for  determining  their  values 
for  approval  by  the  Administrator. 
Recalculation  is  required  only  when  a 
change  occius  in  the  coating 
formulation. 

(3)  For  each  coating  as  applied, 
calculate  the  mass  of  orgemic  HAP 
emitted  per  volume  of  coating  (Ib/gal) 
less  water  as  applied  using  equations  1, 
2,  and  3: 


D  W 

Eq.  1 
Dw 

where 

Vwi=volume  (gal)  of  water  in  one  gal  of 
coating  i. 

Dci=density  (lb  of  coating  per  gal  of 
coating)  of  coating  i. 

Wwi=weight  fraction  (expressed  as  a 
decimal)  of  water  in  coating  i. 

Dw=density  of  water,  8.33  Ib/gal. 


MHi=DciW„  Eq.2 

where 

MHi=niass  (lb)  of  organic  HAP  in  one  gal 
of  coating  i. 

Dci=density  (lb  of  coating  per  gal  of 
coating)  of  coating  i. 

WHi=weight  fraction  (expressed  as  a 
decimal)  of  organic  HAP  in  coating 
i. 


where 


H;  = 


M, 


Eq.  3 


Hi=mass  of  organic  HAP  emitted  per 
volume  of  coating  i  (Ib/gal)  less 
water  as  applied. 

MHi=mass  (lb)  of  organic  HAP  in  one  gal 
of  coating  i. 

Vwi=volume  (gal)  of  water  in  one  ged  of 
coating  i. 

(d)  Organic  HAP  content  level 
determination — averaged  primers  and 
topcoats.  For  those  imcontrolled 
primers  and  topcoats  that  are  averaged 
together  in  order  to  comply  with  the 
primer  and  topcoat  organic  HAP  content 
limits  specified  in  §  63.745(c),  the 
following  procedure  shall  be  used  to 
determine  the  monthly  volume- 
weighted  average  mass  of  organic  HAP 
emitted  per  volume  of  coating  (less 
water)  as  applied,  imless  the  permitting 
agency  specifies  a  shorter  averaging 
period  as  part  of  an  ambient  ozone 
control  program. 

(l)(i)  Determine  the  total  organic  HAP 
weight  fraction  as  applied  of  each 
coating.  If  any  ingredients,  including 
diluent  solvent,  are  added  to  a  coating 


prior  to  its  application,  the  organic  HAP 
weight  fraction  of  the  coating  shall  be 
determined  at  a  time  and  location  in  the 
process  after  all  ingredients  have  been 
added. 

(ii)  Determine  the  total  organic  HAP 
weight  fraction  of  each  coating  as 
applied  each  month. 

(A)  If  no  changes  have  been  made  to 
a  coating,  either  as  supplied  or  as 
applied,  or  if  a  change  has  been  made 
that  has  a  minimal  effect  on  the  organic 
HAP  content  of  the  coating,  the  value 
previously  determined  may  continue  to 
be  used  imtil  a  change  in  formulation 
has  been  made  by  either  the 
manufacturer  or  the  user, 

(B)  If  a  change  in  formulation  or  a 
change  in  the  ingredients  added  to  the 
coating  takes  place,  including  the  ratio 
of  coating  to  diluent  solvent,  prior  to  its 
application,  either  of  which  results  in  a 
more  than  minimal  effect  on  the  organic 
HAP  content  of  the  coating,  the  total 
organic  HAP  weight  fraction  of  the 
coating  shall  be  redetermined. 

(iii)  Manufacturer’s  formulation  data 
may  be  used  to  determine  the  total 
organic  HAP  content  of  each  coating 
and  any  ingredients  added  to  the 
coating  prior  to  its  application.  If  the 
total  organic  HAP  content  cannot  be 
determined  using  the  manufactiurer’s 
data,  the  owner  or  operator  shall  submit 
an  alternative  procedure  for  determining 
the  total  organic  HAP  weight  fraction  for 
approval  by  the  Administrator. 

C2)(i)  Determine  the  volume  both  in 
total  gallons  as  applied  and  in  total 
gallons  (less  water)  as  applied  of  each 
coating.  If  any  ingredients,  including 
diluent  solvents,  eire  added  prior  to  its 
application,  the  volume  of  each  coating 
shall  be  determined  at  a  time  and 
location  in  the  process  after  all 
ingredients  (including  any  diluent 
solvent)  have  been  added. 

(ii)  Determine  the  volume  of  each 
coating  (less  water)  as  applied  each 
month,  unless  the  permitting  agency 
specifies  a  shorter  period  as  part  of  an 
ambient  ozone  control  program. 

(iii)  The  volume  applied  may  be 
determined  from  company  records. 

(3)(i)  Determine  the  density  of  each 
coating  as  applied.  If  any  ingredients, 
including  diluent  solvent,  are  added  to 
a  coating  prior  to  its  application,  the 
density  of  the  coating  shall  be 
determined  at  a  time  and  location  in  the 
process  after  all  ingredients  have  been 
added. 

(ii)  Determine  the  density  of  each 
coating  as  applied  each  month,  unless 
the  permitting  agency  specifies  a  shorter 
period  as  part  of  an  ambient  ozone 
control  program. 

(A)  If  no  changes  have  been  made  to 
a  coating,  either  as  supplied  or  as 


applied,  or  if  a  change  has  been  made 
that  has  a  minimal  effect  on  the  density 
of  the  coating,  then  the  value  previously 
determined  may  continue  to  be  used 
vmtil  a  change  in  formulation  has  been 
made  by  either  the  manufacturer  or  the 
user. 

(B)  If  a  change  in  formulation  or  a 
change  in  the  ingredients  added  to  the 
coating  takes  place,  including  the  ratio 
of  coating  to  diluent  solvent,  prior  to  its 
application,  either  of  which  results  in  a 
more  than  minimal  effect  on  the  density 
of  the  coating,  then  the  density  of  the 
coating  shall  be  redetermined. 

(iii)  The  density  may  be  determined 
from  company  records,  including 
manufacturer’s  data  sheets.  If  the 
density  of  the  coating  ceumot  be 
determined  using  the  company’s 
records,  including  the  manufacturer’s 
data,  then  the  owner  or  operator  shall 
submit  an  alternative  procedvure  for 
determining  the  density  for  approval  by 
the  Administrator. 

(4)  Calculate  the  total  volvune  in 
gallons  as  applied  (less  water)  by 
summing  the  individual  volumes  of 
each  coating  (less  water)  as  applied, 
which  were  determined  under 
paragraph  (d)(2)  of  this  section. 

(5)  Calculate  the  voliune-weighted 
average  mass  of  organic  HAP  in  coatings 
emitted  per  unit  voliune  (Ib/gal)  of 
coating  (less  water)  as  applied  during 
each  30-day  period  using  equation  4: 

-  Eq.4 

^Iw 

where 

Ha=volume-weighted  average  mass  of 
organic  HAP  emitted  per  unit 
volume  of  coating  (Ib/gal)  (less 
water)  as  applied  during  each  30- 
day  period  for  those  coatings  being 
averaged. 

n=number  of  coatings  being  averaged. 
WHi=weight  fraction  (expressed  as  a 
decimal)  of  organic  HAP  in  coating 
i  as  applied  that  is  being  averaged 
dinring  each  30-day  period. 
Dci=density  (lb  of  coating  per  gal  of 
coating)  of  coating  i  as  applied  that 
is  being  averaged  during  each  30- 
day  period. 

Vci=volume  (gal)  of  coating  i  as  applied 
that  is  being  averaged  during  the 
30-day  period. 

Ciw=total  volume  (gal)  of  all  coatings 
(less  water)  as  applied  that  are 
being  averaged  during  each  30-day 
period. 

(e)  VOC  content  level  determination — 
compliant  primers  and  topcoats.  For 
those  uncontrolled  primers  and  topcoats 
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complying  with  the  primer  and  topcoat 
VCX^  content  levels  specified  in 
§  63.745(c)  without  being  averaged,  the 
following  procediue  shall  be  used  to 
determine  the  mass  of  VOC  emitted  per 
volume  of  coating  (less  water  and 
exempt  solvents)  as  applied. 

(1)  Determine  the  VOC  content  of 
each  formulation  (less  water  and  exempt 
solvents)  as  applied  using 
manufacturer’s  supplied  data  or  Method 
24  of  40  CFR  part  60,  appendix  A  to 
determine  the  VOC  content.  The  VOC 
content  shall  be  used  as  a  surrogate  for 
total  HAP  content  for  coatings  d^at 
contain  no  exempt  solvent  If  there  is  a 
discrepancy  between  the  manufacturer’s 
formulation  data  and  the  results  of  the 
Method  24  analysis,  compliance  shall  be 
based  on  the  results  from  the  Method  24 
analysis. 

When  Method  24  is  used  to  determine 
the  VOC  content  of  water-reducible 
coatings,  the  precision  adjustment 
factors  in  Reference  Method  24  shall  be 
used.  If  the  adjusted  analytical  VOC 
content  is  less  than  the  formulation 
solvent  content,  then  the  analytical  VOC 
content  should  be  set  equal  to  the 
formulation  solvent  content. 

(2)  For  each  coating  applied,  calculate 
the  mass  of  VOC  emitted  per  volume  of 
coating  (Ib/gal)  (less  water  and  exempt 
solvents)  as  applied  using  equations  5, 

6,  and  7: 

D  W 

Eq.5 

where 

Vwi=voliune  (gal)  of  water  in  one  gal  of 
coating  i. 

Dci=density  (lb  of  coating  per  gal  of 
coating)  of  coating  i. 

Wwi=weight  fiaction  (expressed  as  a 
decimal)  of  water  in  coating  i. 
Dw=density  of  water,  8.33  Ib/gal. 


Mvi=D,jWvi  Eq.6 

where 

Mvi=mass  (lb)  of  VOC  in  one  gal  of 
coating  i. 

Dci-density  (lb  of  coating  per  gal  of 
coating)  of  coating  i. 

Wvi=weight  fraction  (expressed  as  a 
decimal)  of  VOC  in  coating  i. 


G.= 


My, 

(i-Vwi) 


where 


Eq.7 


Gi=mass  of  VOC  emitted  per  volume  of 
coating  i  (Ib/gal)  (less  water  and 
exempt  solvents)  as  applied. 

Mvj=mass  (lb)  of  VOC  in  one  gal  of 
coating  i. 

Vwi=volume  (gal)  of  water  in  one  gal  of 
coating  i. 


Vxi=volmne  (gal)  of  exempt  solvents  in 
one  gal  of  coating  i. 

(3)(i)  If  the  VOC  content  is  foimd  to 
be  different  when  EPA  Method  24  is 
used  during  an  enforcement  inspection 
fiom  that  used  by  the  owner  or  operator 
in  calculating  G.,  compliance  sh^  he 
based,  except  as  provided  in  paragraph 
(e)(3)(ii)  of  this  section,  upon  the  VOC 
content  obtained  using  EPA  Method  24. 

(ii)  If  the  VOC  content  of  a  coating 
obtained  using  Method  24  would 
indicate  noncompliance  as  determined 
imder  either  §  63.749  (d)(3)(i)  or 
(d)(4)(i),  an  owner  or  operator  may  elect 
to  average  the  coating  with  other 
uncontrolled  coatings  and  (re)calculate 
Gi  (iising  the  procediue  specified  in 
paragraph  (f)  of  this  section),  provided 
appropriate  and  sufficient  records  were 
maintained  for  all  coatings  included  in 
the  average  (re)calculation.  The 
(re)calculated  value  of  Gi  (G.  in 
paragraph  (f))  for  the  averaged  coatings 
shall  then  be  used  to  determine 
compliance. 

(f)  VOC  content  level  determination — 
averaged  primers  and  topcoats.  For 
those  imcontrolled  primers  and  topcoats 
that  are  averaged  within  their  respective 
coatii^  category  in  order  to  comply  with 
the  primer  and  topcoat  VCX]  content 
limits  specified  in  §  63.745  (c)(2)  and 
(c)(4),  the  following  procedure  shall  be 
used  to  determine  the  monthly  volume- 
weighted  average  mass  of  VOC  emitted 
per  volume  of  coating  (less  water  and 
exempt  solvents)  as  applied,  unless  the 
permitting  agency  specifies  a  shorter 
averaging  period  as  part  of  an  ambient 
ozone  control  program. 

(l)(i)  Determine  the  VOC  content  (lb/ 
gal)  as  applied  of  each  coating.  If  any 
ingredients,  including  diluent  solvent, 
are  added  to  a  coating  prior  to  its 
application,  the  VOC  content  of  the 
coating  shall  be  determined  at  a  time 
and  location  in  the  process  after  all 
ingredients  have  been  added. 

(ii)  Determine  the  VOC  content  of 
each  coating  as  applied  each  month, 
imless  the  permitting  agency  specifies  a 
shorter  period  as  part  of  an  ambient 
ozone  control  program. 

(A)  If  no  changes  have  been  made  to 
a  coating,  either  as  supplied  or  as 
applied,  or  if  a  change  has  been  made 
that  has  a  minimal  effect  on  the  VOC 
content  of  the  coating,  the  value 
previously  determined  may  continue  to 
be  used  until  a  change  in  formulation 
has  been  made  by  either  the 
manufacturer  or  the  user. 

(B)  If  a  change  in  formulation  or  a 
change  in  the  ingredients  added  to  the 
coating  takes  place,  including  the  ratio 
of  coating  to  diluent  solvent,  prior  to  its 
application,  either  of  which  results  in  a 


more  than  minimal  effect  on  the  VOC 
content  of  the  coating,  the  VOC  content 
of  the  coating  shall  be  redetermined. 

(iii)  Determine  the  VOC  content  of 
each  primer  and  topcoat  formulation 
(less  water  and  exempt  solvents)  as 
applied  using  EPA  Method  24  or  fiom 
manufacturer’s  data. 

(2) (i)  Determine  the  volvune  both  in 
total  gallons  as  applied  and  in  total 
gallons  (less  water  and  exempt  solvents) 
as  applied  of  each  coating.  If  any 
ingredients,  including  diluent  solvents, 
are  added  prior  to  its  application,  the 
volume  of  each  coating  shall  be 
determined  at  a  time  and  location  in  the 
process  after  all  ingredients  (including 
any  diluent  solvent)  have  been  added. 

(ii)  Determine  the  volmne  of  each 
coating  (less  water  and  exempt  solvents) 
as  applied  each  day. 

(iii)  The  volume  applied  may  be 
determined  fiom  company  records. 

(3)  Calculate  the  total  volmne  in 
gallons  (less  water  and  exempt  solvents) 
as  applied  by  summing  the  individual 
volumes  of  each  coating  (less  water  and 
exempt  solvents)  as  applied,  which 
were  determined  imder  paragraph  (f)(2) 
of  this  section. 

(4)  Calculate  the  volume-weighted 
average  mass  of  VCXH  emitted  per  unit 
volume  (Ib/gal)  of  coating  (less  water 
and  exempt  solvents)  as  applied  for 
each  coating  category  during  each  30- 
day  period  using  equation  8: 

t(VOC)^V„ 

G  -  Eq.8 

Ciwes 

where 

Ga=volume  weighted  average  mass  of 
VOC  per  unit  volume  of  coating  (lb/ 
gal)  (less  water  and  exempt 
solvents)  as  applied  during  each  30- 
day  period  for  those  coatings  being 
averaged. 

n=nmnber  of  coatings  being  averaged. 
(VOC)ci=VOC  content  (Ib/gal)  of  coating 
i  (less  water  and  exempt  solvents) 
as  applied  (as  determined  using  the 
procedures  specified  in  paragraph 
(f)(1)  of  this  section)  that  is  being 
averaged  during  the  30-day  period. 
Vci=:volume  (gal)  of  coating  i  (less  water 
and  exempt  solvents)  as  applied 
that  is  being  averaged  during  the 
30-day  period. 

Ciwes=total  volmne  (gal)  of  all  coatings 
(less  water  and  exempt  solvents)  as 
applied  during  each  30-day  period 
for  those  coatings  being  averaged. 

(5) (i)  If  the  VOC  content  is  found  to 
be  different  when  EPA  Method  24  is 
used  during  an  enforcement  inspection 
from  that  used  by  the  owner  or  operator 
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in  calculating  G..  recalculation  of  G.  is 
required  using  the  new  value.  If  more 
than  one  coating  is  involved,  the 
recalculation  shall  be  made  once  using 
all  of  the  new  values. 

(ii)  If  recalculation  is  required,  an 
owner  or  operator  may  elect  to  include 
in  the  recalculation  of  G,  vmcontrolled 
coatings  that  were  not  previously 
included  provided  appropriate  and 
sufficient  records  were  maintained  for 
these  other  coatings  to  allow  daily 
recalculations. 

(iii)  The  recalculated  value  of  G. 
under  either  paragraph  (f)(5)(i)  or 

(f) (5)(ii)  of  this  section  shall  be  used  to 
determine  comphance. 

(g)  Overall  VOC  and/or  organic  HAP 
control  efficiency — carbon  adsorber. 

Each  owner  or  operator  subject  to  the 
requirements  of  §  63.745(d),  §  63.746(c), 
or  §  63.747(d)  shall  demonstrate  initial 
comphance  with  the  requirements  of 
this  subpeut  by  following  the  procedures 
of  paragraph  (^(1),  (2),  (3),  (4),  or  (5)  as 
appUcable  and  paragraphs  (6),  (7),  and 
(8)  of  this  section.  When  an  initial 
comphance  demonstration  is  required 
by  this  subpart,  the  procedures  in 
paragraphs  (g)(9)  through  (g)(14)  of  this 
section  shall  be  used  in  determining 
initial  comphance  with  the  provisions 
of  this  subpart. 

(1)  To  demonstrate  initial  and 
continuous  comphance  with 
§  63.745(d),  §  63.746(c),  or  §  63.747(d) 
when  emissions  are  controlled  by  a 
dedicated  solvent  recovery  device,  each 
owner  or  operator  of  the  affected 
operation  may  perform  a  hquid-hquid 
HAP  or  VOC  material  balance  over 
rolling  7-  to  30-day  periods  in  heu  of 
demonstrating  comphance  through  the 
methods  in  paragraph  (g)(2),  (g)(3),  or 

(g) (4)  of  this  section.  Results  of  the 
material  balance  calculations  performed 
to  demonstrate  initial  comphance  shall 
be  submitted  to  the  Administrator  with 
the  notification  of  comphance  status 
required  by  §  63.9(h)  and  by  §  63.753 
(c)(l)(iv),  (d)(3)(i),  and  (e)(3).  When 
demonstrating  comphance  by  this 
procedure,  §  63.7(e)(3)  of  subpart  A  does 
not  apply.  The  amoimt  of  liquid  HAP  or 
VOC  applied  and  recovered  shall  be 
determined  as  discussed  in  paragraph 
(g)(l)(iii)  of  this  section.  The  overall 
HAP  or  VOC  emission  reduction  (R)  is 
calculated  using  equation  9: 

R  =  -;; - ^ - xlOO  Eq.9 

i=l 

(i)  The  value  of  RSj  is  zero  unless  the 
owner  or  operator  submits  the  following 
information  to  the  Administrator  for 


approval  of  a  measured  RSj  value  that  is 
greater  than  zero: 

(A)  Measurement  techniques;  and 

(B)  Documentation  that  the  measured 
value  of  RSi  exceeds  zero. 

(ii)  The  measurement  techniques  of 
paragraph  (g)(l)(i)(A)  of  this  section 
shall  be  submitted  to  the  Administrator 
for  approval  with  the  notificahon  of 
performance  test  required  under 
§  63.7(b). 

(hi)  Each  owner  or  operator 
demonstrating  comphance  by  the  test 
method  described  in  paragraph  (g)(1)  of 
this  section  shall: 

(A)  Measme  the  amoimt  of  coating  or 
stripper  as  applied; 

(B)  Determine  the  VOC  or  HAP 
content  of  all  coating  and  stripper 
applied  using  the  test  method  specified 
in  §  63.750(c)  (1)  through  (3)  or  (e)  (l) 
and  (2)  of  this  section; 

(C)  InstaU,  calibrate,  maintain,  and 
operate,  according  to  the  manufacturer’s 
specifications,  a  device  that  indicates 
the  amoimt  of  HAP  or  VOC  recovered  by 
the  solvent  recovery  device  over  rolling 
7-  to  30-day  periods;  the  device  shall  be 
certified  by  the  manufactvirer  to  be 
accurate  to  within  ±2.0  percent,  and  this 
certification  shall  be  kept  on  record; 

(D)  Measvne  the  amount  of  HAP  or 
VOC  recovered;  and 

(E)  Calculate  the  overall  HAP  or  VOC 
emission  reduction  (R)  for  rolling  7-  to 
30-day  periods  using  equation  9. 

(F)  Comphance  is  demonstrated  if  the 
value  of  R  is  equal  to  or  greater  than  the 
overall  HAP  control  efficiencies 
required  by  §  63.745(d),  §  63.746(c),  or 
§  63.747(d). 

(2)  To  demonstrate  initial  comphance 
with  §  63.745(d),  §  63.746(c),  or 
§  63.747(d)  when  affected  HAP- emission 
points  are  controlled  by  an  emission 
control  device  other  than  a  fixed-bed 
carbon  adsorption  system  with 
individual  e^aust  stacks  for  each 
carbon  adsorber  vessel,  each  owner  or 
operator  of  an  affected  source  shall 
perform  a  gaseous  emission  test  using 
the  following  procedures. 

(i)  Construct  the  overall  HAP 
emission  reduction  system  so  that  all 
volumetric  flow  rates  and  total  HAP  or 
VOC  emissions  can  be  accurately 
determined  by  the  applicable  test 
methods  and  procedures  specified  in 

§  63.750(g)  (9)  through  (14). 

(ii)  Determine  capture  efficiency  from 
the  HAP  emission  points  by  capturing, 
venting,  and  measuring  all  HAP 
emissions  from  the  HAP  emission 
points.  Dvuing  a  performance  test,  the 
owner  or  operator  of  affected  HAP 
emission  points  located  in  an  area  with 
other  gaseous  emission  sources  not 
affected  by  this  subpart  shall  isolate  the 
affected  HAP  emission  points  from  all 


other  gaseous  emission  points  by  one  of 
the  following  methods: 

(A)  Bmld  a  temporary  total  enclosvire 

aroimd  the  affected  HAP  emission 
point(s);  or  / 

(B)  Shut  down  all  gaseous  emission 
points  not  affected  by  this  subpart  and 
continue  to  exhaust  fugitive  emissions 
from  the  affected  HAP  emission  points 
through  any  building  ventilation  system 
and  other  room  exhausts  such  as  drying 
ovens.  All  ventilation  air  must  be 
vented  through  stacks  suitable  for 
testing. 

(iii)  Operate  the  emission  control 
device  with  all  affected  HAP  emission 
points  coimected  and  operating. 

(iv)  Determine  the  efficiency  (E)  of  the 
control  device  using  equation  10: 

(v)  Determine  the  efficiency  (F)  of  the 
capture  system  using  equation  11: 

iQbiCbi-tQ.jC.j 

E  =  - ;; - — -  Eq.lO 

IQkC« 

i=l 


f  =  - P -  Eq.ll 

i=l  k=l 

(vi)  For  each  HAP  emission  point 
subject  to  §  63.745(d),  §  63.746(c),  or 
§  63.747(d),  compliance  is  demonstrated 
if  the  product  of  (E)  x  (F)  is  equal  to  or 
greater  than  the  overall  HAP  control 
efficiencies  required  under  §  63, 745(d), 

§  63.746(c),  or  §  63.747(d). 

(3)  To  demonstrate  complimce  with 
§  63.745(d),  §  63.746(c),  or  §  63.747(d) 
when  affected  HAP  emission  points  are 
controlled  by  a  fixed-bed  carbon 
adsorption  system  with  individual 
exhaust  stacks  for  each  carbon  adsorber 
vessel,  each  owner  or  operator  of  an 
affected  source  shall  perform  a  gaseous 
emission  test  using  the  following 
procedures: 

(i)  Construct  the  overall  HAP 
emission  reduction  system  so  that  each 
volumetric  flow  rate  and  the  total  HAP 
emissions  can  be  accurately  determined 
by  the  applicable  test  methods  and 
procedures  specified  in  §  63.750(g)  (9) 
through  (14); 

(ii)  Assure  that  all  HAP  emissions 
from  the  affected  HAP  emission  point(s) 
are  segregated  from  gaseous  emission 
points  not  affected  by  this  subpart  and 
that  the  emissions  can  be  captured  for 
measurement,  as  described  in 
§63.705(g)(2)(ii)  (A)  and  (B); 
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(iii)  Operate  the  emission  control 
device  with  all  affected  HAP  emission 
points  connected  and  operating; 

(iv)  Determine  the  efficiency  (Hv)  of 
each  individual  carbon  adsorber  vessel 

(v)  using  equation  12: 


Qgv  Qhv  C^v 


Qgv  Cgv 


(v)  Determine  the  efficiency  of  the 
carbon  adsorption  system  (Hsy,)  by 
computing  the  average  efficiency  of  the 
individual  carbon  adsorber  vessels  as 
weighted  by  the  volumetric  flow  rate 
(Qhv)  of  each  individual  carbon  adsorber 
vessel  (v)  using  equation  13: 


Hsys='‘^r -  Eq.l3 

I  Qhv 

V=1 

(vi)  Determine  the  efficiency  (F)  of  the 
capture  system  using  equation  11. 

(vii)  For  each  HAP  emission  point 
subject  to  §  63.745(d),  §  63.746(c),  or 

§  63.747(d),  compliance  is  demonstrated 
if  the  product  of  (Hsys)  x  (F)  is  equal  to 
or  greater  than  the  overall  HAP  control 
efficiency  required  by  §  63.745(d), 

§  63.746(c),  or  §  63.747(d). 

(4)  An  alternative  method  of 
demonstrating  compliance  with 
§  63.745(d),  §  63.746(c),  or  §  63.747(d)  is 
the  installation  of  a  total  enclosure 
around  the  affected  HAP  emission 
point(s)  and  the  ventilation  of  all  HAP 
emissions  horn  the  total  enclosiue  to  a 
control  device  with  the  efficiency 
specified  in  paragraph  (g)(4)(iii)  of  this 
section.  If  this  method  is  selected,  the 
compliance  test  methods  described  in 
paragraphs  (g)(1),  (g)(2),  and  (g)(3)  of 
this  section  are  not  required.  Instead, 
each  owner  or  operator  of  an  affected 
source  shall: 

(i)  Demonstrate  that  a  total  enclosure 
is  installed.  An  enclosure  that  meets  the 
requirements  in  paragraphs  (g)(4)(i)  (A) 
through  (D)  of  this  section  shall  be 
considered  a  total  enclosure.  The  owner 
or  operator  of  an  enclosure  that  does  not 
meet  these  requirements  may  apply  to 
the  Administrator  for  approval  of  the 
enclosure  as  a  total  enclosure  on  a  case- 
by-case  basis.  The  enclosure  shall  be 
considered  a  total  enclosure  if  it  is 
demonstrated  to  the  satisfaction  of  the 
Administrator  that  all  HAP  emissions 
from  the  affected  HAP  emission  point(s) 
are  contained  and  vented  to  the  control 
device.  The  requirements  for  automatic 
approval  are  as  follows: 

(A)  The  total  area  of  all  natural  draft 
openings  shall  not  exceed  5%  of  the 


total  surface  area  of  the  total  enclosure’s 
walls,  floor,  and  ceiling; 

(B)  All  sources  of  emissions  within 
the  enclosure  shall  be  a  minimum  of 
four  equivalent  diameters  away  from 
each  natural  draft  opening; 

(C)  The  average  inward  face  velocity 
(FV)  across  all  natural  draft  openings 
shall  be  a  minimum  of  3,600  meters  per 
horn  as  determined  by  the  following 
procedures: 

(1)  All  forced  makeup  air  ducts  and 
all  exhaust  ducts  are  constructed  so  that 
the  volumetric  flow  rate  in  each  can  be 
accurately  determined  by  the  test 
methods  and  procedures  specified  in 

§  63.750(g)  (10)  and  (11);  volumetric 
flow  rates  shall  be  calculated  without 
the  adjustment  normally  made  for 
moisture  content;  and 

(2)  Determine  FV  by  equation  14: 

^^Qouti  ~^rfQini 

FV  =  ^i - -  Eq.l4 

k=l 

(D)  The  air  passing  through  all  natural 
draft  openings  shall  flow  into  the 
enclosrure  continuously.  If  FV  is  less 
than  or  equal  to  9,000  meters  per  hour, 
the  continuous  inward  flow  of  air  shall 
be  verified  by  continuous  observation 
using  smoke  tubes,  streamers,  tracer 
gases,  or  other  means  approved  by  the 
Administrator  over  the  period  that  the 
volumetric  flow  rate  tests  required  to 
determine  FV  are  carried  out.  If  FV  is 
greater  than  9,000  meters  per  hour,  the 
direction  of  airflow  throu^  the  natured 
draft  openings  shall  be  presumed  to  be 
inward  at  all  times  without  verification. 

(ii)  Determine  the  control  device 
efficiency  using  equation  10  or 
equations  12  and  13,  as  applicable,  and 
the  test  methods  and  procedures 
specified  in  §  63. 750(g)  (9)  through  (14). 

(iii)  Compliance  shdl  be  achieved  if 
the  installation  of  a  total  enclosiire  is 
demonstrated  and  the  value  of  E 
determined  from  equation  10  (or  the 
value  of  Hsys  determined  finm  equations 
12  and  13,  as  applicable)  is  equal  to  or 
greater  than  the  overall  HAP  control 
efficiencies  required  under  §  63.745(d), 
§  63.746(c),  or  §  63.747(d). 

(5)  When  nonregenerative  carbon 
adsorbers  are  used  to  comply  with 
§  63.745(d),  §  63.746(c),  or  §  63.747(d), 
the  owner  or  operator  may  conduct  a 
design  evaluation  to  demonstrate  initial 
compliance  in  lieu  of  following  the 
compliance  test  procedm*s  of 
paragraphs  (g)(1),  (2),  (3),  and  (4)  of  this 
section.  The  design  evaluation  shall 
consider  the  vent  stream  composition, 
component  concentrations,  flow  rate. 


relative  humidity,  and  temperature,  and 
shall  establish  the  design  exhaust  vent 
stream  organic  compound  concentration 
level,  capacity  of  the  carbon  bed,  type 
and  working  capacity  of  activated 
carbon  used  for  the  carbon  bed,  and 
design  carbon  replacement  interval 
based  on  the  tottd  carbon  working 
capacity  of  the  control  device  and  the 
emission  point  operating  schedule. 

(6) (i)  To  demonstrate  mitial 
compliemce  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  when  hard 
piping  or  ductwork  is  used  to  direct 
VOC  and  HAP  emissions  fiom  a  VCXH 
and  HAP  source  to  the  control  device, 
each  owner  or  operator  shall 
demonstrate  upon  inspection  that  the 
criteria  of  paragraph  (^(6)(i)(A)  and 
paragraph  (g)(6)(i)  (B)  or  (C)  of  this 
section  VR/FT)  £ure  met. 

(A)  The  equipment  shall  be  vented  to 
a  control  device. 

(B)  The  control  device  efficiency  (E  or 
Hsys,  as  applicable)  determined  using 
equation  10  or  equations  12  and  13, 
respectively,  and  the  test  methods  and 
procedures  specified  in  §  63.750(g)  (9) 
Jthrough  (14),  shall  be  equal  to  or  greater 
than  ffie  overall  HAP  control  efficiency 
required  by  §  63.745(d),  §  63.746(c),  or 

§  63.747(d). 

(C)  When  a  nonregenerative  carbon 
adsorber  is  used,  the  ductwork  from  the 
affected  emission  point(s)  shall  be 
vented  to  the  control  device  and  the 
carbon  adsorber  shall  be  demonstrated, 
through  the  procedures  of  §  63.750(g) 

(1),  (2),  (3),  (4),  or  (5),  to  meet  the 
requirements  of  §  63.745(d),  §  63.746(c), 
or  §  63.747(d). 

(7)  Startups  and  shutdowns  are 
normal  operation  for  this  source 
category.  Emissions  from  these  activities 
are  to  be  included  when  determining  if 
the  standards  specified  in  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  are  being 
attained. 

(8)  An  owner  or  operator  who  uses 
compliance  techniques  other  than  those 
specified  in  this  subpart  shall  submit  a 
description  of  those  compliance 
procedures,  subject  to  the 
Administrator’s  approval,  in  accordance 
with  §  63.7(f)  of  subpart  A. 

(9)  Either  EPA  Method  18  or  EPA 
Method  25A  of  appendix  A  of  part  60, 
as  appropriate  to  the  conditions  at  the 
site,  shall  be  used  to  determine  VOC 
and  HAP  concentration  of  air  exhaust 
streams  as  required  by  §  63.750(g)  (1) 
through  (6).  The  owner  or  operator  shall 
submit  notice  of  the  intended  test 
method  to  the  Administrator  for 
approval  along  with  the  notification  of 
the  performance  test  required  under 

§  63.7(b).  Method  selection  shall  be 
based  on  consideration  of  the  diversity 
of  organic  species  present  and  their  total 
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concentration  and  on  consideration  of 
the  potential  presence  of  interfering 
gases.  Except  as  indicated  in  paragraphs 

(g)(9)  (i)  and  (ii)  of  this  section,  the  test 
shall  consist  of  three  separate  runs,  each 
lasting  a  minimum  of  30  minutes. 

(i)  When  either  EPA  Method  18  or 
EPA  Method  25 A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  a  common  exhaust  stack  for  all  the 
individual  carbon  adsorber  vessels 
pursuant  to  §  63.750(g)  (2)  or  (3),  the  test 
shall  consist  of  three  separate  runs,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  of  the  individual  carbon  adsorber 
vessels. 

(ii)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  individual  exhaust  stacks  for  each 
carbon  adsorber  vessel  pursuant  to 

§  63.750(g)  (3)  or  (4),  each  carbon 
adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  carbon 
adsorber  vessel  shall  consist  of  three 
separate  runs.  Each  nm  shall  coincide  * 
with  one  or  more  complete  adsorption 
cycles. 

(10)  EPA  Method  1  or  lA  of  appendix 
A  of  part  60  is  used  for  sample  and 
velocity  traverses. 

(11)  EPA  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  part  60  is  used  for 
velocity  and  volmnetric  flow  rates. 

(12)  EPA  Method  3  of  appendix  A  of 
part  60  is  used  for  gets  analysis. 

(13)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moisture. 

(14)  EPA  Methods  2,  2A,  2C,  2D,  3, 
and  4  shall  be  performed,  as  applicable, 
at  least  twice  during  each  test  period. 

(h)  Overall  VOC  and/or  organic  HAP 
control  efficiency — control  devices  other 
than  carbon  adsorbers.  Calculate  the 
overall  control  efficiency  of  a  control 
system  with  a  control  device  other  than 
a  carbon  adsorber  using  the  following 
procedure. 

(1)  Calculate  the  overall  control 
efficiency  using  equation  15: 

Ek=RkFk 

where 

Ek=overall  VOC  and/or  organic  HAP 
control  efficiency  (expressed  as  a 
decimal)  of  control  system  k. 
Rk=destruction  or  removal  efficiency 
(expressed  as  a  decimal)  of  total 
organic  compounds  or  total  organic 
HAP  for  control  device  k  as 
determined  vmder  paragraph  (h)(2) 
of  this  section. 

Fk=capture  efficiency  (expressed  as  a 
decimal)  of  capture  system  k  as 
determined  imder  paragraph  (h)(3) 
of  this  section. 


(2)  The  organic  HAP  destruction  or 
removal  efficiency  Rk  of  a  control  device 
other  than  a  carbon  adsorber  shall  be 
determined  using  the  jwocedures 
described  below.  The  destruction 
efficiency  may  be  measured  as  either 
total  organic  HAP  or  as  TOC  minus 
methane  and  ethane  according  to  these 
procedures. 

(i)  Use  Method  1  or  lA  of  40  CFR  part 
60,  appendix  A,  as  appropriate,  to  select 
the  sampling  sites. 

(ii)  Determine  the  gas  volumetric  flow 
rate  using  Method  2,  2A,  2C,  or  2D  of 
40  CFR  peul  60,  appendix  A,  as 
appropriate. 

(iii)  Use  Method  18  of  40  CFR  part  60, 
appendix  A,  to  measure  either  TOC 
minus  methane  and  ethane  or  total 
organic  HAP.  Alternatively,  any  other 
method  or  data  that  have  been  vahdated 
according  to  the  applicable  procedures 
in  Method  301  of  this  part  may  be  used. 

(iv)  Use  the  following  procedure  to 
calculate  the  destruction  or  removal 
efficiency: 

(A)  The  destruction  or  removal 
efficiency  test  shall  consist  of  three 
runs.  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimmn  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  the  samples  shall  be 
taken  at  approximately  equal  intervals 
in  time  such  as  15-minute  intervals 
dmring  the  nm. 

(B)  Calculate  the  mass  rate  of  either 
TOC  (minus  methane  and  ethane)  or 
total  organic  HAP  (Ei,  Eo  using  equations 
16  and  17: 


E;  =K, 


Qi 


Eq.l6 


E„=K. 


where 


Vj=> 


Qo 


Eq.17 


Ei,  Eo=mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  organic  HAP  at 
the  inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis,  kg/ 
hr. 

K2=constant,  2.494  x  10-*  (parts  per 
million)-'  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standard 
temperature  for  (gram-mole  per 
standard  cubic  meter)  is  20®  C. 

n=number  of  sample  components  in  the 
gas  stream. 

Cij,  Coj=concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 


device,  respectively,  dry  basis,  parts 
per  million  by  volume. 

Mij,  Moj=molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/gram- 
mole. 

Qi,  Qo=flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  standard 
cubic  meter  per  minute. 

(1)  Where  the  mass  rate  of  TOC  is 
being  calculated,  all  organic  compoimds 
(minus  methane  and  ethane)  measured 
by  EPA  Method  18  shall  be  smnmed 
using  equation  16  in  paragraph 
(h)(2)(iv)(B)  of  this  section. 

(2)  Where  the  mass  rate  of  total 
organic  HAP  is  being  calculated,  only 
the  organic  HAP  species  shall  be 
summed  using  equation  17  in  paragraph 
(h)(2)(iv)(B)  of  this  section.  The  list  of 
organic  HAP  is  provided  in  §  63.104  of 
subpart  F  of  this  part. 

(C)  Calculate  the  destruction  or 
removal  efficiency  for  TOC  (minus 
methane  and  ethane)  or  total  organic 
HAP  using  equation  18: 

R=  xlOO  Eq.l8 

Ei 

where 

R=destruction  or  removed  efficiency  of 
control  device,  percent. 

Ei=mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  organic  HAP  at 
the  inlet  to  the  control  device  as 
calculated  imder  paragraph 
(h)(2)(iv)(B)  of  this  section,  kg  TOC 
per  hour  or  kg  organic  HAP  per 
horn. 

Eo=mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  organic  HAP  at 
the  outlet  of  the  control  device,  as 
calculated  imder  paragraph 
(h)(2)(iv)(B)  of  this  section,  kg  TOC 
per  hour  or  kg  organic  HAP  per 
hour. 

(3)  Determine  the  capture  efficiency 
Fk  of  each  capture  system  to  which 
organic  HAP  and  VOC  emissions  from 
coating  operations  are  vented.  The 
capture  efficiency  value  shall  be 
determined  using  Procedure  T — Criteria 
for  and  Verification  of  a  Permanent  or 
Temporary  Total  Enclosure  as  found  in 
appendix  B  to  §  52.741  of  part  52  of  this 
chapter  for  total  enclosures,  and  the 
capture  efficiency  protocol  specified  in 
§  52.741(a)(4)(iii)  of  part  52  of  this 
chapter  for  all  other  enclosures. 

(i)(l)  Alternative  application 
method — primers  and  topcoats.  Each 
owner  or  operator  seeking  to  use  an 
alternative  application  method  (as 
allowed  in  §  63.745(f)(l)(ix))  in 
complying  with  the  standards  for 
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primers  and  topcoats  shall  use  the 
procedures  specified  in  paragraphs  (i)(2) 
and  (i)(3)  of  this  section  to  determine 
the  organic  HAP  and  VOC  emission 
levels  of  the  alternative  application 
technique  as  compared  to  either  HVLP 
or  electrostatic  spray  application 
methods. 

(2) (i)  For  the  process  or  processes  for 
which  the  alternative  application 
method  is  to  be  used,  the  total  organic 
HAP  and  VCXD  emissions  shall  be 
determined  for  an  initial  30-day  period, 
the  period  of  time  required  to  apply 
coating  to  five  completely  assembled 
aircraft,  or  a  time  period  approved  by 
the  permitting  agency.  Ehiring  this 
initial  period,  only  HVLP  or 
electrostatic  spray  application  methods 
shall  be  used.  The  emisrfons  shall  be 
determined  based  on  the  volumes, 
organic  HAP  contents  (less  water),  and 
VOC  contents  (less  water  and  exempt 
solvents]  of  the  coatings  as  applied. 

(ii)  Upon  implementation  of  the 
edtemative  application  method,  use  the 
alternative  appfication  method  in 
production  on  actual  production  parts 
or  assemblies  for  a  period  of  time 
sufficient  to  coat  an  equivalent  amount 
of  parts  and  assemblies  with  coatings 
identical  to  those  used  in  the  initial  30- 
day  period.  The  actual  organic  HAP  and 
VOC  emissions  shall  be  calculated  for 
this  post-implementation  period. 

(iii)  Calculate  both  the  organic  HAP 
and  VOC  emission  reduction  using 
equation  19: 

P=  xlOO  Eq.l9 

Eb 

where 

P=organic  HAP  or  VOC  emission 
reduction,  percent. 

Eb=organic  HAP  or  VOC  emissions,  in 
pounds,  before  the  alternative 
appfication  technique  was 
implemented,  as  determined  imder 
paragraph  (i)(2)(i)  of  this  section. 
Ea=organic  HAP  or  VOC  emissions,  in 
pmmds,  after  the  alternative 
appfication  technique  was 
implemented,  as  determined  imder 
paragraph  (i)(2)(ii)  of  this  section. 

(3)  Each  owner  or  operator  seeking  to 
demonstrate  that  an  alternative 
applidation  method  achieves  emission 
reductions  equivalent  to  HVLP  or 
electrostatic  spray  appfication  methods 
shall  comply  with  the  following: 

(i)  Each  coating  shall  be  applied  such 
that  the  dried  fihn  thickness  is  within 
the  range  specified  by  the  applicable 
specification(s)  for  the  aerospace  vehicle 
or  component  being  coated. 

(ii)  If  no  such  dried  film  thickness 
specification(s)  exists,  the  owner  or 


operator  shall  ensure  that  the  dried  film 
tMckness  applied  during  the  initial  30- 
day  period  is  equivalent  to  the  dried 
film  thickness  applied  during  the 
alternative  appfication  method  test 
period  for  similar  aerospace  vehicles  or 
components. 

(iii)  Failure  to  comply  with  these 
dried  film  thickness  requirements  shall 
invalidate  the  test  results  obtained 
imder  paragraph  (i)(2)(i)  of  this  section. 

(j)  Spot  stripping  and  decal  removal. 
Ea^  owner  or  operator  seeking  to 
comply  with  §  63.746(b)(3)  shall 
determine  the  volume  of  organic  HAP- 
containing  chemical  strippers  used  per 
aircraft  using  the  procedure  specified  in 
paragraphs  (j](l)  through  (i)(3)  of  this 
section. 

(1)  For  each  chemical  stripper  used 
for  spot  stripping  and  decal  removal, 
determine  for  each  annual  period  the 
total  volume  as  applied  using  the 
procedure  specified  in  paragraph  (d)(2) 
of  this  section. 

(2)  Determine  the  total  number  of 
aircraft  for  which  depainting  operations 
began  during  the  annual  period  as 
determined  from  company  records. 

(3)  Calculate  the  annual  average 
volume  of  organic  HAP  used  for  spot 
stripping  and  decal  removal  per  aircraft 
using  equation  20: 

n 

Ev., 

C  =  ^ -  Eq.20 

A 

where 

C=emnual  average  volume  (gal  per 

aircraft)  of  organic  HAP-containing 
chemical  stripper  used  for  spot 
stripping  and  decal  removal. 
n=number  of  organic  HAP-containing 
chemical  strippers  used  in  the 
annual  period. 

Vsi=volume  (gal)  of  organic  HAP- 

containing  chemical  stripper  i  used 
during  the  annual  period. 
A=number  of  aircraft  for  which 

depainting  operations  began  during 
the  annual  period. 

(k)  Organic  HAP  content  level 
determination — compliant  chemical 
milling  maskants.  For  those 
uncontrolled  chemical  milling  maskants 
complying  with  the  chemical  milling 
maskant  organic  HAP  content  limit 
specified  in  §  63.747(c)(1)  without  being 
averaged,  the  following  procedures  shall 
be  used  to  determine  the  mass  of 
organic  HAP  emitted  per  volume  of 
coating  (less  water)  as  applied. 

(l)  For  coatings  that  contain  no 
exempt  solvents,  determine  the  total 
organic  HAP  content  using 
manufacturer’s  supplied  data  or  Method 
24  of  40  CFR  part  60,  appendix  A  to 


determine  the  VOC  content.  The  VOC 
content  shall  be  used  as  a  surrogate  for 
total  HAP  content  for  coatings  that 
contain  no  exempt  solvent.  If  there  is  a 
discrepancy  between  the  manufacturer’s 
formulation  data  and  the  results  of  the 
Method  24  analysis,  compliance  shall  be 
based  on  the  results  frum  the  Method  24 
analysis. 

When  Method  24  is  used  to  determine 
the  VOC  content  of  water-reducible 
coatings,  the  precision  adjustment 
factors  in  Reference  Method  24  shall  be 
used.  If  the  adjusted  analytical  VOC 
content  is  less  than  the  formulation 
solvent  content,  then  the  analytical  VOC 
content  should  be  set  equal  to  the 
formulation  solvent  content. 

(1)  Organic  HAP  content  level 
determination — averaged  chemical 
milling  maskants.  For  those 
uncontrolled  chemical  milling  maskants 
that  are  averaged  together  in  order  to 
comply  with  the  chemical  milling 
maskant  organic  HAP  content  level 
specified  in  §  63.747(c)(1),  the 
procedure  specified  in  paragraphs  (1)(1) 
through  (1)(4)  of  this  section  shall  be 
used  to  determine  the  monthly  volume- 
weighted  average  mass  of  organic  HAP 
emitted  per  volume  of  chemical  milling 
maskant  (less  water)  as  applied,  unless 
the  permitting  agency  specifies  a  shorter 
averaging  period  as  port  of  an  ambient 
ozone  control  program. 

(1)  Determine  the  total  organic  HAP 
weight  fraction  as  applied  of  each 
chemical  milling  maskant  used  during 
each  30-day  period  using  the  procedure 
specified  in  paragraph  (d)(1)  of  this 
section. 

(2)  Determine  for  each  30-day  period: 

(i)  The  individual  volume  of  each 
chemical  milling  maskant  applied  in 
terms  of  total  gallons  (less  water)  (using 
the  procedure  specified  in  paragraph 
(d)(2)  of  this  section),  and 

(ii)  The  total  volume  in  gallons  of  all 
chemical  milling  maskants  (less  water) 
as  applied  by  summing  the  individual 
volumes  of  each  chemical  milling 
maskant  as  applied  (less  water). 

(3)  Determine  the  density  of  each 
chemical  milling  maskant  as  applied 
used  during  each  30-day  period  using 
the  procedure  specified  in  paragraph 
(d)(3)  of  this  section. 

(4)  Calculate  the  volume-weighted 
average  mass  of  organic  HAP  emitted 
per  unit  volume  (Ib/gal)  of  chemical 
milling  maskant  (less  water)  as  applied 
for  all  chemical  milling  maskants  during 
each  30-day  period  using  equation  21: 

U 
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where 

Ha=volume-weighted  mass  of  organic 
HAP  emitted  per  imit  volume  of 
chemical  milling  maskants  (Ib/gal) 
(less  water)  as  applied  dining  each 
30-day  period  for  those  chemical 
milling  maskants  being  averaged. 
n=number  of  chemical  milling  maskants 
being  averaged. 

WHi=weight  fraction  (expressed  as  a 
decimal)  of  organic  HAP  in 
chemiceil  milUng  maskant  i  (less 
water)  as  applied  during  each  30- 
day  period  that  is  averaged. 
Dmi=density  (lb  chemical  milling 
maskant  per  gal  coating)  of 
chemical  milling  maskant  i  as 
applied  during  each  30-day  period 
that  is  averaged. 

Vmi=volume  (gal)  of  chemical  milling 
maskant  i  (less  water)  as  applied 
during  the  30-day  period  that  is 
averaged. 

Miw=t6tal  volume  (gal)  of  all  chemical 
milling  maskants  (less  water)  as 
applied  dining  each  30-day  period 
that  is  averaged. 

(m)  VOC  content  level 
determination — compliant  chemical 
milling  maskants.  For  those 
imoontrolled  chemical  milling  maskants 
complying  with  the  chemical  milling 
maskant  VCX]  content  limit  specified  in 
§  63.747(c)(2)  without  being  averaged, 
the  procedure  specified  in  paragraphs 
(m)(l)  and  (m)(2)  of  this  section  shall  be 
used  to  determine  the  mass  of  VCX] 
emitted  per  volume  of  chemical  milling 
maskant  (less  water  and  exempt 
solvents)  as  applied. 

(1)  Determine  the  mass  of  VOC 
emitted  per  unit  volume  of  chemical 
milling  maskant  (Ib/gal)  (less  water  and 
exempt  solvents)  as  applied,  Gj,  for  each 
chemical  milling  maskant  using  the 
procedures  specified  in  paragraphs 
{e)(l)  and  (e)(2)  of  this  section. 

(2) (i)  If  the  VOC  content  is  foimd  to 
be  different  when  EPA  Method  24  is 
used  during  an  enforcement  inspection 
from  that  used  by  the  owner  or  operator 
in  calculating  Gi,  compliance  shall  be 
based,  except  as  provided  in  paragraph 
(m)(2)(ii)  of  this  section,  upon  the  VOC 
content  obtained  using  EPA  Method  24. 

(ii)  If  the  VOC  content  of  a  chemical 
milling  maskant  obtained  using  EPA 
Method  24  would  indicate 
noncompliance  as  determined  under 
§  63.749(h)(3)(i),  an  owner  or  operator 
may  elect  to  average  the  chemical 
milling  maskant  with  other 
imcontrolled  chemical  milling  maskants 
and  (re)calculate  Ga  (using  the 
procedure  specified  in  paragraph  (n)  of 
this  section),  provided  appropriate  and 
sufficient  records  were  maintained  for 
all  chemical  milling  maskants  included 


in  the  average  recalculation.  The 
(re)calculated  value  of  Ga  for  the 
averaged  chemical  milling  maskants 
shall  then  be  used  to  determine 
compliance. 

(n)  VOC  content  level  determination — 
averaged  chemical  milling  maskants. 

For  those  uncontrolled  chemical  milling 
maskants  that  are  averaged  together  in 
order  to  comply  with  the  chemical 
milling  maskant  VOC  content  limit 
specified  in  §  63.747(c)(2),  the 
procedure  specified  in  paragraphs  (n)(l) 
through  (n)(4)  of  this  section  shall  be 
used  to  determine  the  monthly  volume- 
weighted  average  mass  of  VOC  emitted 
per  volume  of  chemical  milling  maskant 
(less  water  and  exempt  solvents)  as 
applied,  unless  the  permitting  agency 
specifies  a  shorter  averaging  period  as 
part  of  an  ambient  ozone  control 
program. 

(1)  Determine  the  VOC  content  of 
each  chemical  milling  maskant  (less 
water  and  exempt  solvents)  as  applied 
used  during  each  30-day  period  using 
the  procedure  specified  in  paragraph 
(f)(1)  of  this  section. 

(2) (i)  Determine  the  individual 
volume  of  each  chemical  milUng 
maskant  applied  in  terms  of  total 
gallons  (less  water  and  exempt  solvents) 
using  the  procedure  specified  in 
paragraph  (f)(2)  of  this  section,  and 

(ii)  Calculate  the  total  volume  in 
gallons  of  all  chemical  milling  maskants 
(less  water  and  exempt  solvents)  as 
applied  by  summing  the  individual 
volumes  of  each  chemical  milling 
maskant  (less  water  and  exempt 
solvents)  as  applied. 

(3)  Calculate  the  volume-weighted 
average  mass  of  VOC  emitted  per  unit 
voliune  (Ib/gal)  of  chemical  milling 
maskant  (less  water  and  exempt 
solvents)  as  applied  during  each  30-day 
period  using  equation  22: 

i(VOC)^V„| 

^ -  Eq.  22 

^Iwes 

where 

Ga=volume-weighted  average  mass  of 
VOC  per  unit  volume  of  chemical 
milling  maskant  (Ib/gal)  (less  water 
and  exempt  solvents)  as  applied 
during  each  30-day  period  for  those 
chemical  milling  maskants  that  are 
averaged. 

n=number  of  chemical  milling  maskants 
being  averaged. 

(VOC)mi=VOC  content  (Ib/gal)  of 
chemical  milling  maskant  i  (less 
water  and  exempt  solvents)  as 
applied"  dining  Uie  30-day  period 
that  is  averaged. 


Vmi=volum6  (gal)  of  chemical  milling 
maskant  i  (less  water  and  exempt 
solvents)  as  applied  during  the  30- 
day  period  that  is  averaged. 
Miwes=total  volume  (gal)  of  ml  chemical 
milling  maskants  (less  water  and 
exempt  solvents)  as  applied  during 
each  30-day  period  that  is  averaged. 

(4)(i)  If  the  VOC  content  is  found  to 
be  different  when  EPA  Method  24  is 
used  during  an  enforcement  inspection 
from  that  used  by  the  owner  or  operator 
in  calculating  Ga,  recalculation  of  Ca  is 
required  using  the  new  value.  If  more 
than  one  chemical  milling  maskant  is 
involved,  the  recalculation  shall  be 
made  once  using  all  of  the  new  values. 

(ii)  If  recalculation  is  required,  an 
owner  or  operator  may  elect  to  include 
in  the  recalculation  of  Ga  uncontrolled 
chemical  milling  maskants  that  were  not 
previously  included  provided 
appropriate  and  sufficient  records  were 
maintained  for  these  other  chemical 
milling  maskants  to  allow  daily 
recalculations. 

(iii)  "The  recalculated  value  of  Ga 
under  either  paragraph  (n)(4)(i)  or 
(n)(4)(ii)  of  this  section  shall  be  used  to 
determine  compliance. 

§  63.751  Monitoring  requirements. 

(a)  Enclosed  spray  gun  cleaners.  Each 
owner  or  operator  using  an  enclosed 
spray  gun  cleaner  under  §  63.744(c)(1) 
shall  visually  inspect  the  seals  and  all 
other  potential  sources  of  leaks 
associated  with  each  enclosed  gun  spray 
cleaner  system  at  least  once  per  month. 
Each  inspection  shall  occur  while  the 
system  is  in  operation. 

(b)  Incinerators  and  carbon 
adsorbers — initial  compliance 
demonstrations.  Each  owner  or  operator 
subject  to  the  requirements  in  this 
subpeirt  must  demonstrate  initial 
compliance  with  the  requirements  of 

§  63.745(d),  §  63.746(c),  and  §  63.747(d) 
of  this  subpart.  Each  owner  or  operator 
using  a  carbon  adsorber  to  comply  with 
the  requirements  in  this  subpart  shall 
comply  with  the  requirements  specified 
in  paragraphs  (b)(1)  through  (b)(7)  of 
this  section.  Each  owner  or  operator 
using  an  incinerator  to  comply  with  the 
requirements  in  this  subpart  shall 
comply  with  the  requirements  specified 
in  paragraphs  (b)(9)  through  (b)(12)  of 
this  section. 

(1)  Except  as  allowed  by  paragraph 
(b)(2)  or  (b)(5)  of  this  section,  for  each 
control  device  used  to  control  organic 
HAP  or  VOC  emissions,  the  owner  or 
operator  shall  fulfill  the  requirements  of 
paragraph  (b)(1)  (i)  or  (ii)  of  this  section. 

(i)  The  owner  or  operator  shall 
establish  as  a  site-specific  operating 
parameter  the  outlet  total  HAP  or  VOC 
concentration  that  demonstrates 
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compliance  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  as 
appropriate;  or 

(ii)  The  owner  or  operator  shall 
establish  as  the  site-specific  operating 
parameter  the  control  device  efficiency 
that  demonstrates  compliance  with 

§  63.745(d),  §  63.746(c),  or  §  63.747(d). 

(iii)  When  a  nonregenerative  carbon 
adsorber  is  used  to  comply  with 

§  63.745(d),  §  63.746(c),  or  §  63.747(d), 
the  site-specific  operating  parameter 
value  may  be  established  as  part  of  the 
design  evaluation  used  to  demonstrate 
initial  compliance.  Otherwise,  the  site- 
specific  operating  parameter  value  shall 
be  established  diuing  the  initial 
performance  test  conducted  according 
to  the  procedures  of  §  63.750(g). 

(2)  For  each  nonregenerative  carbon 
adsorber,  in  lieu  of  meeting  the 
requirements  of  §  63.751(b)(1),  the 
owner  or  operator  may  establish  as  the 
site-specific  operating  parameter  the 
carbon  replacement  time  interval,  as 
determined  by  the  maximum  design 
flow  rate  and  organic  concentration  in 
the  gas  stream  vented  to  the  carbon 
adsorption  system.  The  carbon 
replacement  time  interval  shall  be 
established  either  as  part  of  the  design 
evaluation  to  demonstrate  initial 
compliance  or  during  the  initial 
performance  test  conducted  according 
to  the  procediu-es  in  §  63.750(g)  (1),  (2), 

(3),  or  (4). 

(3)  Each  owner  or  operator  venting 
solvent  HAP  emissions  from  a  source 
through  a  room,  enclosure,  or  hood,  to 
a  control  device  to  comply  with 

§  63.745(d),  §  63.746(c),  or  §  63.747(d) 
shall: 

(i)  Submit  to  the  Administrator  with 
the  compUance  status  report  required  by 
§  63.9(h)  of  the  General  Provisions  a 
plan  that: 

(A)  Identifies  the  operating  parameter 
to  be  monitored  to  ensure  that  the 
capture  efficiency  measured  during  the 
initial  compliance  test  is  maintained; 

(B)  Discusses  why  this  parameter  is 
appropriate  for  demonstrating  ongoing 
compliance;  and 

(C)  Identifies  the  specific  monitoring 
procedures; 

(ii)  Set  the  operating  parameter  value, 
or  range  of  values,  that  demonstrate 
compliance  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d),  as 
appropriate;  and 

(iii)  Conduct  monitoring  in 
accordance  with  the  plan  submitted  to 
the  Administrator  unless^comments 
received  from  the  Administrator  require 
an  alternate  monitoring  scheme. 

(4)  Owners  or  operators  subject  to 

§  63.751(b)  (1),  (2),  or  (3)  shall  calculate 
the  site-specific  operating  parameter 
value,  or  range  of  values,  as  the 


arithmetic  average  of  the  maximum  and/ 
or  minimum  operating  parameter 
values,  as  appropriate,  that  demonstrate 
compliance  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  during  the 
multiple  test  runs  required  by  §  63.750 
(g)(2)  and  (g)(1). 

(5)  For  each  solvent  recovery  device 
used  to  comply  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d).  in  heu  of 
meeting  the  requirements  of  paragraph 
(b)(1)  of  this  section,  the  results  of  the 
material  balance  calculation  conducted 
in  accordance  with  §  63.750(g)(1)  may 
serve  as  the  site-specific  operating 
parameter  that  demonstrates  compliance 
with  §  63.745(d),  §63. 746(c),  or 
§  63.747(d). 

(6)  Continuous  compliance 
monitoring.  Following  the  date  on 
which  the  initial  compUance 
demonstration  is  completed,  continuous 
compliance  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  of  this  subpart 
shall  be  demonstrated  as  outlined  in 
this  paragraph. 

(i)  Each  owner  or  operator  of  an 
affected  source  subject  to  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  of  this  subpart 
shall  monitor  the  applicable  peu-ameters 
specified  in  paragraph  (b)(6)(ii), 
(b)(6)(iii),  or  (b)(6)(iv)  of  tWs  section 
depending  on  the  type  of  control 
technique  used. 

(ii)  Compliance  monitoring  shall  be 
subject  to  the  following  provisions: 

(A)  Except  as  allowed  by  peiragraph 
(b)(7)(iii)(A)(3)  of  this  section,  all 
continuous  emission  monitors  shall 
comply  with  performance  specification 
(PS)  8  or  9  in  40  CFR  part  60,  appendix 
B,  as  appropriate  depending  on  whether 
VOC  or  HAP  concentration  is  being 
measured.  The  requirements  in 
appendix  F  of  40  CFR  part  60  shall  also 
be  followed.  In  conducting  the  quarterly 
audits  required  by  appendix  F,  owners 
or  operators  shall  challenge  the 
monitors  with  compounds 
representative  of  the  gaseous  emission 
stream  being  controlled. 

(B)  If  the  effluent  firom  multiple 
emission  points  are  combined  prior  to 
being  channeled  to  a  common  control 
device,  the  owner  or  operator  is 
required  only  to  monitor  the  common 
control  device,  not  each  emission  point. 

(iii)  Owners  or  operators  complying 
with  §  63.745(d),  §  63.746(c),  or 

§  63.747(d)  through  the  use  of  a  control 
device  and  establishing  a  site-specific 
operating  parameter  in  accordance  with 
paragraph  (b)(1)  shall  fulfill  the 
requirements  of  paragraph  (b)(7)(iii)(A) 
of  this  section  and  paragraph  (b)(7)(iii) 
(B)  or  (C)  of  this  section,  as  appropriate. 

(A)  The  owner  or  operator  shall 
install,  calibrate,  operate,  and  maintain 
a  continuous  emission  monitor. 


(1)  The  continuous  emission  monitor  ; 

shall  be  used  to  measure  continuously 
the  total  HAP  or  VOC  concentration  at  , 
both  the  inlet  and  the  outlet  whenever  i 
HAP  from  coating  and  paint  stripping  1 
operations  are  vented  to  the  control 
device,  or  when  continuous  compliance  i 
is  demonstrated  through  a  percent  j 

efficiency  calculation;  or  i 

(2)  For  owners  or  operators  using  a  .  • 

nonregenerative  carbon  adsorber,  in  lieu  i 
of  using  continuous  emission  monitors  I 
as  specified  in  paragraph  (b)(7)(iii)(A)(l)  1 
of  this  section,  the  owner  or  operator  \ 
may  use  a  portable  monitoring  device  to  , 
monitor  total  HAP  or  VOC 
concentration  at  the  inlet  and  outlet,  or  | 
the  outlet  of  the  carbon  adsorber,  as  j 
appropriate. 

(a)  The  monitoring  device  shall  be  | 
calibrated,  operated,  and  maintained  in  | 
accordance  with  the  manufacturer’s 
specifications. 

(h)  The  monitoring  device  shall  meet 
the  requirements  of  part  60,  appendix  A, 
Method  21,  sections  2,  3,  4.1,  4.2,  and 
4.4.  The  calibration  gas  shall  either  be 
representative  of  the  compoimds  to  be 
measured  or  shall  be  methane,  and  shall 
be  at  a  concentration  associated  with 
125%  of  the  expected  organic 
compound  concentration  level  for  the 
carbon  adsorber  outlet  vent. 

(c)  The  probe  inlet  of  the  monitoring 
device  shall  be  placed  at  approximately 
the  center  of  the  carbon  adsorber  outlet 
vent.  The  probe  shall  be  held  there  for 
at  least  5  minutes  during  which  flow 
into  the  carbon  adsorber  is  expected  to 
occur.  The  maximum  reading  during 
that  period  shall  be  used  as  the 
measurement. 

(B)  If  complying  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  through  the 
use  of  a  carbon  adsorption  system  with 
a  common  exhaust  stack  for  all  of  the 
carbon  vessels,  the  owner  or  operator 
shall  not  operate  the  control  device  at 
an  average  control  efficiency  less  thrm 
that  required  by  §  63.745(d),  §  63.746(c), 
or  §  63.747(d)  for  three  consecutive 
adsorption  cycles. 

(C)  If  complying  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  through  the 
use  of  a  carbon  adsorption  system  with 
individual  exhaust  stacks  for  each  of  the 
multiple  carbon  adsorber  vessels,  the 
owner  or  operator  shall  not  operate  any 
carbon  adsorber  vessel  at  an  average 
control  efficiency  less  than  that  required 
by  §  63.745(d),  §  63.746(c),  or 
§  63.747(d)  as  calculated  daily  using  a  7 
to  30-day  rolling  average. 

(D)  If  complying  with  §  63.745(d), 

§  63.746(c),  or  §  63.747(d)  through  the 
use  of  a  nomegenerative  carbon 
adsorber,  in  lieu  of  the  requirements  of 
paragraph  (b)(7)(iii)(B)  or  (C)  of  this 
section,  the  owner  or  operator  may 
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replace  the  carbon  in  the  carbon 
adsorber  system  with  fresh  c£irbon  at  a 
regular  predetermined  time  interval  as 
determined  in  accordance  with 
paragraph  (b)(2)  of  this  section. 

(i^  Owners  or  operators  complying 
with  §  63.745(d),  §  63.746(c),  or 
§  63.747(d)  by  capturing  emissions 
through  a  room,  enclosure,  or  hood  shall 
install,  cahbrate,  operate,  and  maintain 
the  instnunentation  necessary  to 
measure  continuously  the  site-specific 
operating  parameter  established  in 
accordance  with  paragraph  (b)(3)  of  this 
section  whenever  VOC  and  HAP  from 
coating  and  stripper  operations  are 
vented  through  the  capture  device.  The 
capture  device  shall  not  be  operated  at 
an  average  value  greater  than  or  less 
than  (as  appropriate)  the  operating 
parameter  value  established  in 
accordance  with  paragraph  (b)(3)  of  this 
section  for  any  3-hour  period. 

(7)  Owners  or  operators  complying 
with  paragraph  (b)(4)  or  (b)(5)  of  this 
section  shall  calculate  the  site-specific 
operating  parameter  value  as  the 
arithmetic  average  of  the  minimum 
operating  parameter  values  that 
demonstrate  compliance  with 

§  63.745(d)and  §  63.747(d)  during  the 
three  test  runs  required  by 
§63.750(h)(2)(iv). 

(8)  All  temperature  monitoring 
equipment  shall  be  installed,  cedibrated, 
maintained,  and  operated  according  to 
manufacturer’s  specifications.  Every  3 
months,  facilities  shall  replace  the 
temperatxire  sensors  or  have  the 
temperature  sensors  recalibrated.  As  an 
alternative,  a  facility  may  use  a 
continuous  emission  monitoring  system 
(CEMS)  to  verify  that  there  has  been  no 
change  in  the  destruction  efficiency  and 
effluent  composition  of  the  incinerator. 

(9)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  a 
thermocouple  equipped  with  a 
continuous  recorder  shall  be  installed 
and  continuously  operated  in  the 
firebox  or  in  the  ductwork  immediately 
dovmstream  of  the  firebox  in  a  position 
before  any  substantial  heat  exchange 
occurs. 

(10)  Where  a  catalytic  incinerator  is 
used,  thermocouples,  each  equipped 
with  a  continuous  recorder,  shall  be 
installed  and  continuously  operated  in 
the  gas  stream  immediately  before  and 
after  the  catalyst  bed. 

(11)  For  eacn  incinerator  other  than  a 
catalytic  incinerator,  each  owner  or 
operator  shall  establish  diuing  each 
performance  test  dviring  which 
compliance  is  demonstrated,  including 
the  initial  performance  test,  the 
minimum  combustion  temperature  as  a 
site-specific  operating  parameter.  This 
minimiun  combustion  temperature  shall 


be  the  operating  parameter  value  that 
demonstrates  compliance  with 
§  63.745(d)  and  §  63.747(d). 

(12)  For  each  catalytic  incinerator, 
each  owner  or  operator  shall  establish 
during  each  performance  test  during 
which  compliance  is  demonstrated, 
including  the  initial  performance  test, 
the  minimiun  gas  temperatiu«  upstream 
of  the  catalyst  bed  and  the  minimiun  gas 
temperature  difference  across  the 
catalyst  bed  as  site-specific  operating 
parameters.  These  minimum 
temperatures  shall  be  the  operating 
parameter  values  that  demonstrate 
compUance  with  §  63.745(d)  and 
§  63.747(d). 

(c)  Dry  particulate  filter,  HEP  A  filter, 
and  waterwash  systems — primer  and 
topcoat  application  operations. 

(1)  Each  owner  or  operator  using  a  dry 
particulate  filter  system  or  a  HEPA  filter 
system  to  meet  the  requirements  of 

§  63.745(g)(2)  shall  continuously 
monitor  the  pressure  drop  across  the 
system. 

(2)  Each  owner  or  operator  using  a 
waterwash  system  to  meet  the 
requirements  of  §  63.745(g)(2)  shall 
continuously  monitor  the  water  flow 
rate  through  the  system. 

(d)  Particulate  filters  and  waterwash 
booths — depainting  operations.  Each 
owner  or  operator  using  a  dry 
particulate  filter  or  waterwash  system  in 
accordance  with  the  requirements  of 

§  63.746(b)(4)  shall  continuously 
monitor  the  pressure  drop  across  the 
particulate  filters  or  the  water  flow  rate 
through  the  waterwash  system. 

(e)  Use  of  an  alternative  monitoring 
method. 

(1)  General.  Until  permission  to  use 
an  alternative  monitoring  method  has 
been  granted  by  the  Administrator 
under  this  paragraph,  the  owner  or 
operator  of  an  affected  source  shall 
remain  subject  to  the  requirements  of 
this  section. 

(2)  After  receipt  and  consideration  of 
written  application,  the  Administrator 
may  approve  alternatives  to  any 
monitoring  methods  or  procedures  of 
this  section  including,  but  not  Umited 
to,  the  following: 

(i)  Alternative  monitoring 
requirements  when  the  affected  source 
is  infi'equently  operated;  or 

(ii)  Alternative  locations  for  installing 
continuous  monitoring  systems  when 
the  ovraer  or  operator  can  demonstrate 
that  installation  at  alternate  locations 
will  enable  accurate  and  representative 
measurements;  or 

(iii)  Alternatives  to  the  American 
Society  for  Testing  and  Materials 
(ASTM)  test  methods  or  sampling 
procedures  specified  in  this  section. 


(3)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative 
monitoring  method,  requirement,  or 
procedure,  the  Administrator  may 
require  the  use  of  a  method, 
requirement,  or  procedure  specified  in 
this  section.  If  the  results  of  the 
specified  and  the  alternative  method, 
requirement,  or  procedure  do  not  agree, 
the  results  obtained  by  the  specified 
method,  requirement,  or  procedure  shall 
prevail. 

(4) (i)  Request  to  use  alternative 
monitoring  method.  An  owner  or 
operator  who  wishes  to  use  an 
alternative  monitoring  method  shall 
submit  an  application  to  the 
Administrator  as  described  in  paragraph 
(e)(4)(ii)  of  this  section.  The  application 
may  be  submitted  at  any  time  provided 
that  the  monitoring  method  is  not  used 
to  demonstrate  comphance  with  a 
relevant  standard  or  other  requirement. 

If  Ae  alternative  monitoring  method  is 
to  be  used  to  demonstrate  compliance 
with  a  relevant  standard,  the  application 
shall  be  submitted  not  later  than  with 
the  site-specific  test  plan  required  in 

§  63.7(c)  (if  requested)  or  with  the  site- 
specific  performance  evaluation  plan  (if 
requested),  or  at  least  60  days  before  the 
performance  evaluation  is  sdieduled  to 
begin. 

(ii)  The  application  shall  contain  a 
description  of  the  proposed  alternative 
monitoring  system  and  information 
justifying  the  owner’s  or  operator’s 
request  for  an  edtemative  monitoring 
method,  such  as  the  technical  or 
economic  infeasibility,  or  the 
impracticality,  of  the  affected  source 
using  the  required  method. 

(iii)  The  owner  or  operator  may 
submit  the  information  required  in  this 
paragraph  well  in  advance  of  the 
submittal  dates  specified  in  paragraph 
(e)(4)(i)  of  this  section  to  ensure  a  timely 
review  by  the  Administrator  in  order  to 
meet  the  compliance  demonstration 
date  specified  in  this  subpart. 

(5)  Approval  of  request  to  use 
alternative  monitoring  method. 

(i)  The  Administrator  will  notify  the 
owner  or  operator  of  his/her  intention  to 
deny  approval  of  the  request  to  use  an 
alternative  monitoring  method  within 
60  calendar  days  after  receipt  of  the 
original  request  and  within  60  calendar 
days  after  receipt  of  any  supplementary 
information  that  is  submitted.  If 
notification  of  intent  to  deny  approval  is 
not  received  within  60  calendar  days, 
the  alternative  monitoring  method  is  to 
be  considered  approved.  Before 
disapproving  any  request  to  use  Ein 
alternative  monitoring  method,  the 
Administrator  will  notify  the  applicant 
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of  the  Administrator’s  intent  to 
disapprove  the  request  together  with: 

(A)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based;  and 
(Bj  Notice  of  opportimity  for  the 
owner  or  operator  to  present  additional 
information  to  the  Administrator  before 
final  action  on  the  request.  At  the  time 
the  Administrator  notifies  the  applicant 
of  his  or  her  intention  to  disapprove  the 
request,  the  Administrator  will  specify 
how  much  time  the  owner  or  operator 
will  have  after  being  notified  of  the 
intended  disapproval  to  submit  the 
additional  information. 

(ii)  If  the  Administrator  approves  the 
use  of  em  alternative  monitoring  method 
for  an  affected  source  imder  paragraph 
(e)(5){i)  of  this  section,  the  owner  or 
operator  of  such  source  shall  continue 
to  use  the  alternative  monitoring 
method  imtil  approval  is  received  from 
the  Administrator  to  use  another 
monitoring  method  as  allowed  by 
paragraph  (e)  of  this  section. 

(f)  Reduction  of  monitoring  data. 

(1)  The  data  may  be  recorded  in 
reduced  or  nonreduced  form  (e.g.,  parts 
per  milUon  (ppm)  pollutant  and  %  O2 
or  nanograms  per  Joule  (ng/J)  of 
pollutant). 

(2)  All  emission  data  shall  be 
converted  into  imits  specified  in  this 
subpart  for  reporting  purposes.  After 
conversion  into  units  specified  in  this 
subpart,  the  data  may  be  rounded  to  the 
same  number  of  significant  digits  as 
used  in  this  subpart  to  specify  the 
emission  limit  (e.g.,  rounded  to  the 
nearest  1%  overall  reduction  efficiency). 

§63.752  Recordkeeping  requirements. 

(a)  General.  Each  owner  or  operator  of 
a  source  subject  to  this  subpart  shall 
fulfill  all  recordkeeping  requirements 
specified  in  §63.10  (a),  (b),  (d),  and  (f). 

(b)  Cleaning  operation.  Each  owner  or 
operator  of  a  new  or  existing  cleaning 
operation  subject  to  this  subpart  shall 
record  the  information  specified  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section,  as  appropriate. 

(1)  The  name,  vapor  pressure,  and 
documentation  showing  the  organic 
HAP  constituents  of  each  deeming 
solvent  used  at  the  facility. 

(2)  For  each  cleaning  solvent  used  in 
hand-wipe  cleaning  operations  that 
complies  with  the  composition 
requirements  specified  in  §  63.744(b)(1) 
or  for  semi-aqueous  cleaning  solvents 
used  for  flush  cleaning  operations: 

(i)  The  name  of  each  cleaning  solvent 
used; 

(ii)  All  data  and  calculations  that 
demonstrate  that  the  cleaning  solvent 
complies  with  one  of  the  composition 
requirements;  and 


(iii)  Annual  records  of  the  volume  of 
each  solvent  used,  as  determined  from 
facility  purchase  records  or  usage 
records. 

(3)  For  each  cleaning  solvent  used  in 
hand- wipe  cleaning  operations  that  does 
not  comply  with  the  composition 
requirements  in  §  63.744^)(1),  but  does 
comply  with  the  vapor  pressure 
requirement  in  §  63.744(b)(2): 

(i)  The  name  of  each  cleaning  solvent 
used; 

(ii)  The  composite  vapor  pressure  of 
each  cleaning  solvent  used; 

(iii)  All  vapor  pressure  test  results,  if 
appropriate,  data,  and  calculations  used 
to  determine  the  composite  vapor 
pressure  of  each  cleaning  solvent;  and 

(iv)  The  amount  (in  gallons)  of  each 
cleaning  solvent  used  each  month  at 
each  operation. 

(4)  For  each  cleaning  solvent  used  for 
the  exempt  hand-wipe  cleaning 
operations  specified  in  §  63.744(e)  that 
does  not  conform  to  the  vapor  pressure 
or  composition  requirements  of 

§  63.744(b): 

(i)  The  identity  and  amount  (in 
gallons)  of  each  cleaning  solvent  used 
each  month  at  each  operation;  and 

(ii)  A  list  of  the  processes  set  forth  in 
§  63.744(e)  to  which  the  cleaning 
operation  applies. 

(5)  A  record  of  all  leeiks  from  enclosed 
spray  gun  cleaners  identified  pursuant 
to  §  63.751(a)  that  includes  for  each  leak 
found: 

(i)  Source  identification; 

(ii)  Date  leak  was  discovered;  and 

(iii)  Date  leak  was  repaired. 

(c)  Primer  and  topcoat  application 
operations — organic  HAP  and  VOC. 
Each  owner  or  operator  required  to 
comply  with  the  organic  HAP  and  VOC 
content  limits  specified  in  §  63.745(c) 
shall  record  the  information  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section,  as  appropriate. 

(1)  The  name  and  VOC  content  as 
received  and  as  applied  of  each  primer 
and  topcoat  used  at  the  facility. 

(2)  For  uncontrolled  primers  (organic 
HAP  content  less  than  350  g/1  (2.9  lb/ 
gal)  less  water  as  appUed  and  VOC 
content  less  than  350  g/1  (2.9  Ib/gal)  less 
water  and  exempt  solvents  as  applied) 
and  topcoats  that  meet  the  organic  HAP 
and  VOC  content  limits  in  §  63.745(c)(1) 
through  (c)(4)  without  averaging: 

(i)  The  mass  of  organic  HAP  emitted 
per  imit  volume  of  coating  as  applied 
(less  water)  (HO  and  the  mass  of  VOC 
emitted  per  unit  volume  of  coating  as 
applied  (less  water  and  exempt 
solvents)  (Gj)  for  each  coating 
formulation  within  each  coating 
category  used  each  month  (as  calculated 
using  the  procedures  specified  in 
§  63.750(c)  and  (e)); 


(ii)  All  data,  calculations,  and  test 
results  (induing  EPA  Method  24 
results)  used  in  determining  the  values 
of  Hi  and  Gi*,  and 

(iii)  The  volume  (gal)  of  each  coating 
formulation  within  each  coating 
category  used  each  month. 

(3)  For  “low  HAP  content” 
uncontrolled  primers  with  organic  HAP 
content  less  than  or  equal  to  250  g/1  (2.1 
Ib/gal)  less  water  as  applied  and  VCX! 
content  less  than  or  equal  to  250  g/1  (2.1 
Ib/gal)  less  water  and  exempt  solvents 
as  applied: 

(i)  Annual  purchase  records  of  the 
total  volume  of  each  primer  purchased; 
and 

(ii)  All  data,  calculations,  and  test 
results  (including  EPA  Method  24 
results)  used  in  determining  the  organic 
HAP  and  VOC  content  as  appUed.  These 
records  shall  consist  of  the 
manufacturer’s  certification  when  the 
primer  is  appUed  as  received,  or  the 
data  and  calculations  used  to  determine 
Hi  if  not  appUed  as  received. 

(4)  For  primers  and  topcoats 
complying  with  the  organic  HAP  or 
VOC  content  level  by  averaging: 

(i)  The  monthly  volume-weighted 
average  masses  of  organic  HAP  emitted 
per  imit  voliune  of  coating  as  appUed 
(less  water)  (H,)  and  of  VOC  emitted  per 
unit  volume  of  coating  as  appUed  (less 
water  and  exempt  solvents)  (GJ  for  all 
coatings  (as  determined  by  the 
procedures  specified  in  §  63.750(d)  and 
(f));  and 

(ii)  All  data,  calculations,  and  test 
results  (including  EPA  Method  24 
results)  used  to  determine  the  values  of 
Ha  and  G.. 

(5)  For  primers  and  topcoats  that  are 
controlled  by  a  control  device  other 
than  a  carbon  adsorber: 

(i)  The  overall  control  efficiency  of 
the  control  system  (as  determined  using 
the  procedures  specified  in  §  63.750(h)) 
and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency; 

(ii)  If  an  incinerator  omer  than  a 
catalytic  incinerator  is  used,  continuous 
records  of  the  firebox  temperature 
recorded  imder  §  63.751(b)(9)  and  all 
calculated  3-hour  averages  of  the  firebox 
temperature;  and 

(iii)  If  a  catalytic  incinerator  is  used, 
continuous  records  of  the  temperature 
recorded  under  §  63.751(b)(10)  and  all 
calculated  3-hour  averages  of  the 
recorded  temperatures. 

(6)  For  primer  and  topcoats  that  are 
controlled  by  a  carbon  adsorber: 

(i)  The  overall  control  efficiency  of 
the  control  system  (as  determined  using 
the  procedures  specified  in  §  63.750(g)) 
and  all  test  results,  data,  and 
calculations  used  in  determining  the 
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overall  control  efficiency.  The  length  of 
the  rolling  material  balance  period  and 
all  data  and  calculations  used  for 
determining  this  rolling  period.  The 
record  of  the  certification  of  the 
accuracy  of  the  device  that  measures  the 
amoimt  of  HAP  or  VCX]  recovered;  or 

(ii)  For  nonregenerative  carbon 
adsorbers,  the  overall  control  efficiency 
of  the  control  system  (as  determined 
using  the  proc^ures  specified  in  • 

§  63.750(g))  and  all  test  results,  data, 
and  calculations  used  in  determining 
the  overall  control  efficiency.  The 
record  of  the  carbon  replacement  time 
established  as  the  site-specific  operating 
parameter  to  demonstrate  compliance. 

(d)  Primer  and  topcoat  application 
operations — inorganic  HAP  emissions. 

(1)  Each  owner  or  operator  complying 
with  §  63.745(g)  for  the  control  of 
inorganic  HAP  emissions  from  primer 
and  topcoat  application  operations 
throu^  the  use  of  a  dry  particulate  filter 
system  or  a  HEPA  filter  system  shall 
record  the  pressure  drop  across  the 
operating  system  once  each  shift  during 
which  coating  operations  occur. 

(2)  Each  owner  or  operator  complying 
with  §  63.745(g)  through  the  use  of  a 
waterwash  system  shall  record  the  water 
flow  rate  through  the  operating  system 
once  each  shift  dining  which  coating 
operations  occur. 

(3)  This  log  shall  include  the 
acceptable  limit(s)  of  pressure  drop  or 
water  flow  rate,  as  applicable,  as 
specified  by  the  filter  or  booth 
manufacturer  or  in  locally  prepared 
operating  procedures. 

(4)  If  3-stage  or  HEPA  filters  are  used 
at  a  new  facility  to  control  emissions 
from  chromated  primers  or  topcoats, 
records  shall  be  kept  of  documentation 
suppUed  by  the  filter  manufactiuer  that 
the  filters  in  use  meet  the  3-stage  or 
HEPA  filter  requirements. 

(e)  Depainting  operations.  Each  owner 
or  operator  subject  to  the  depainting 
standards  specified  in  §  63.746  shall 
record  the  information  specified  in 
paragraphs  (e)(1)  through  (e)(7)  of  this 
section,  as  appropriate. 

(1)  General.  For  all  chemical  strippers 
used  in  the  depainting  operation: 

(1)  The  name  of  each  chemical 
stripper;  and 

(ii)  Monthly  volumes  of  each  organic- 
HAP  containing  chemical  stripper  used. 

(2)  For  HAP-containing  chemical 
strippers  that  are  controlled  by  a  carbon 
adsorber: 

(i)  The  overall  control  efficiency  of 
the  control  system  (as  determined  using 
the  procedures  specified  in  §  63.750(g)) 
and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency.  The  length  of 
the  rolling  material  balance  period  and 


all  data  and  calculations  used  for 
determining  this  rolling  p>eriod.  The 
record  of  the  certification  of  the 
accuracy  of  the  device  that  measures  the 
amount  of  HAP  or  V(X!  recovered;  or 

(ii)  For  nonregenerative  carbon 
adsorbers,  the  overall  control  efficiency 
of  the  control  system  (as  determined 
using  the  procedures  specified  in 
§  63.750(g))  and  all  test  results,  data, 
and  calculations  used  in  determining 
the  overall  control  efficiency.  The 
record  of  the  carbon  replacement  time 
estabhshed  as  the  site-specific  operating 
parameter  to  demonstrate  compliance. 

(3)  For  HAP-containing  chemical 
strippers  that  are  controlled  by  a  control 
device  other  than  a  carbon  adsorber: 

(i)  The  overall  control  efficiency  of 
the  control  system  (as  determined  using 
the  procedures  specified  in  §  63.750(h)) 
and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency; 

(4)  For  each  type  of  aircraft  depainted 
at  the  facility,  a  listing  of  the  parts, 
subassemblies,  and  assembUes  normally 
removed  from  the  aircraft  before 
depainting.  Prototype,  test  model  or 
aircraft  that  exist  in  low  numbers  (i.e., 
less  than  25  aircraft  of  any  one  type)  are 
exempt  from  this  requirement. 

(5)  Non-chemical  based  equipment.  If 
dry  media  blasting  equipment  is  used  to 
comply  with  the  organic  HAP  emission 
limit ^ecified  in  §  63.746(b)(l)f 

(i)  The  names  and  types  of  non¬ 
chemical  based  equipment;  and 

(ii)  For  periods  of  malfunction, 

(A)  The  non-chemical  method  or 
technioue  that  malfunctioned; 

(B)  The  date  that  the  malfunction 
occurred; 

(C)  A  description  of  the  malfunction; 

(D)  The  methods  used  to  depaint 
aerospace  vehicles  dining  the 
malfunction  period; 

(E)  The  dates  that  these  methods  were 
begun  emd  discontinued;  and 

(F)  The  date  that  the  malfunction  was 
corrected. 

(6)  Spot  stripping  and  decal  removal. 
For  spot  stripping  and  decal  removal, 
the  volume  of  organic  HAP-containing 
chemical  stripper  used,  the  annual 
average  volume  of  organic  HAP- 
containing  stripper  used  per  aircraft,  the 
annual  number  of  aircraft  stripped,  and 
all  data  and  calculations  used. 

(7)  Inorganic  HAP  emissions.  The 
actual  pressure  drop  across  the 
particulate  filters  or  the  visual 
continuity  of  the  water  curtain  and 
water  flow  rate  for  waterwash  systems, 
once  each  shift  in  which  the  depainting 
process  is  in  operation.  This  log  shall 
include  the  acceptable  iimit(s)  of  the 
pressure  drop  as  specified  by  the  filter 
manufacturer  and  the  visual  continuity 


of  the  water  curtain  and  water  flow  rate 
for  waterwash  systems  as  specified  by 
the  booth  manufacturer  or  in  locally 
prepared  operating  procedures. 

(i)  Chemical  milling  maskant 
application  operations.  Each  owner  or 
operator  seeking  to  comply  with  the 
organic  HAP  and  VOC  content  limits  for 
the  chemical  milling  maskant 
application  operation,  as  specified  in 
§  63.747(c),  shall  record  the  information 
specified  in  paragraphs  (f)(1)  through 
(fi(4)  of  this  section,  as  appropriate. 

(1)  For  uncontrolled  chemical  milling 
maskants  that  meet  the  organic  HAP  or 
VOC  content  limit  without  averaging: 

(1)  The  mass  of  organic  HAP  emitted 
per  unit  volume  of  chemical  milling 
maskant  as  applied  (less  water)  (Hi)  and 
the  mass  of  VOC  emitted  per  unit 
volume  of  chemical  milling  maskant  as 
applied  (less  water  and  exempt 
solvents)  (Gi)  for  each  chemical  milling 
maskant  formulation  used  each  month 
(as  determined  by  the  procedures 
specified  in  §  63.750  (k)  and  (m)); 

(ii)  All  data,  calculations,  and  test 
results  (including  EPA  Method  24 
results)  used  in  determining  the  values 
of  Hi  and  Gt;  and 

(iii)  The  volume  (gal)  of  each 
chemical  milling  maskant  formulation 
used  each  month. 

(2)  For  chemical  milling  maskants 
complying  with  the  organic  HAP  or 
VOC  content  level  by  averaging: 

(i)  The  monthly  volume-weighted 
average  masses  of  organic  HAP  emitted 
per  unit  volume  of  chemical  milling 
maskant  as  applied  (less  water)  (Ha)  and 
of  VOC  emitted  per  unit  volume  of 
chemical  milUng  maskant  as  applied 
(less  water  and  exempt  solvents)  (Ga)  for 
all  chemical  milUng  maskants  (as 
determined  by  the  procedures  specified 
in  §  63.750  (1)  and  (n));  and 

(ii)  All  data,  calculations,  and  test 
results  (including  EPA  Method  24 
results)  used  to  determine  the  values  of 
Ha  and  Ga. 

(3)  For  chemical  milling  maskants 
that  are  controlled  by  a  carbon  adsorber: 

(i)  The  overall  control  efficiency  of 
the  control  system  (as  determined  using 
the  procedures  specified  in  §  63.750(g)) 
and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency.  The  length  of 
the  rolling  material  balance  period  and 
all  data  and  calculations  used  for 
determining  this  rolling  period.  The 
record  of  the  certification  of  the 
accuracy  of  the  device  that  measures  the 
amount  of  HAP  or  VOC  recovered;  or 

(ii)  For  nonregenerative  carbon 
adsorbers,  the  overall  control  efficiency 
of  the  control  system  (as  determined 
using  the  procedures  specified  in 

§  63.750(g))  and  all  test  results,  data. 
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eind  calculations  used  in  determining 
the  overall  control  efficiency.  The 
record  of  the  carbon  replacement  time 
established  as  the  site-specific  operating 
parameter  to  demonstrate  compliance. 

(4)  For  chemical  milling  ma^ants 
that  are  controlled  by  a  control  device 
other  than  a  carbon  adsorber: 

(i)  The  overall  control  efficiency  of 
the  control  system  (as  determined  using 
the  procedures  specified  in  §  63.750(h)) 
and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency; 

(ii)  If  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  continuous 
records  of  the  firebox  temperature 
recorded  imder  §  63.751(b)(9)  and  all 
calculated  3-hour  averages  of  the  firebox 
temperature;  and 

(iii)  If  a  catal5dic  incinerator  is  used, 
continuous  records  of  the  temperature 
recorded  imder  §  63.751(b)(10)  and  all 
calculated  3-hour  averages  of  the 
recorded  temperatures. 

§63.753  Reporting  requirements. 

(a)(1)  Except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  each  owner  or  operator  subject 
to  this  subpart  shall  fulfill  the 
requirements  contained  in  §  63.9  (a) 
through  (e)  and  (h)  through  (j). 
Notification  requirements,  and  §  63.10 
(a),  (b),  (d),  and  (f).  Recordkeeping  and 
reporting  requirements,  of  the  General 
Provisions,  40  CFR  part  63,  subpart  A, 
except  that  the  initial  notification 
requirements  for  new  or  reconstructed 
affected  sources  in  §  63.9(b)  (3)  through 
(5)  shall  not  apply.  In  addition  to  the 
requirements  of  §  63.9(h),  the 
notification  of  compliance  status  shall 
include: 

(1)  Information  detailing  whether  the 
source  has  operated  within  the  specified 
ranges  of  its  designated  operating 
parameters. 

(ii)  For  each  coating  line,  where 
averaging  will  be  used  along  with  the 
types  and  quantities  of  coatings  the 
facility  expects  to  use  in  the  first  ye£ir 
of  operation.  Averaging  schemes  shall 
be  approved  by  the  Administrator  or 
delegated  State  authority  and  shall  be 
included  as  part  of  the  facility’s  title  V 
or  part  70  permit. 

(2)  For  the  purposes  of  this  subpart, 
a  title  V  or  part  70  permit  application 
may  be  used  in  lieu  of  the  initial 
notification  required  under  §  63.9(b)(2), 
provided  the  same  information  is 
contained  in  the  pennit  application  as 
required  by  §  63.9(b)(2),  and  the  State  to 
which  the  permit  application  has  been 
submitted  has  an  approved  operating 
pennit  program  under  part  70  of  this 
chapter  and  has  received  delegation  of 
authority  from  the  EPA.  Permit 


applications  shall  be  submitted  by  the 
same  due  dates  as  those  specified  for  the 
initial  notifications. 

(3)  For  the  purposes  of  this  subpart, 
the  Administrator  will  notify  the  owner 
or  operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  to  a  particular  time  period  or 
postmark  deadUne  submitted  under 
§  63.9(i)  within  30  calendar  days  of 
receiving  sufficient  information  to 
evaluate  the  request,  rather  than  15 
calendar  days  as  provided  for  in 
§63.9(i)(3). 

(b)  Cleaning  operation.  Each  owner  or 
operator  of  a  cleaning  operation  subject 
to  this  subpart  shall  submit  the 
following  information: 

(1)  Semiannual  reports  occurring 
every  6  months  from  the  date  of  the 
notification  of  compliance  status  that 
identify: 

(i)  Any  instance  where  a 
noncompliant  cleaning  solvent  is  used 
for  a  non-exempt  hand-wipe  cleaning 
operation; 

(ii)  A  list  of  any  new  cleaning  solvents 
used  for  hand-wipe  cleaning  in  the 
previous  6  months  and,  as  appropriate, 
their  composite  vapor  pressure  or 
notification  that  they  comply  with  the 
composition  requirements  specified  in 

§  63.744(b)(1); 

(iii)  Any  instance  where  a 
noncompliant  spray  gun  cleaning 
method  is  used; 

(iv)  Any  instance  where  a  leaking 
enclosed  spray  gun  cleaner  remains 
unrepaired  and  in  use  for  more  than  15 
days;  and 

(y)  If  the  operations  have  been  in 
compliance  for  the  semiannual  period,  a 
statement  that  the  cleaning  operations 
have  been  in  compliance  with  the 
applicable  standards.  Sources  shall  also 
submit  a  statement  of  compliance 
signed  by  a  responsible  compemy 
official  certifying  that  the  facility  is  in 
compliance  with  all  applicable 
requirements. 

(e)  Primer  and  topcoat  application 
operations.  Each  owner  or  operator  of  a 
primer  or  topcoat  application  operation 
subject  to  this  subpart  shall  submit  the 
following  information: 

(1)  Semiannual  reports  occurring 
every  6  months  from  the  date  of  the 
notification  of  compliance  status  that 
identify: 

(i)  For  primers  and  topcoats  where 
compliance  is  not  being  achieved 
through  the  use  of  averaging  or  a  control 
device,  each  value  of  H-,  and  Gj,  as 
recorded  under  §  63.752(c)(2)(i),  that 
exceeds  the  applicable  organic  HAP  or 
VOC  content  limit  specified  in 

§  63.745(c); 

(ii)  For  primers  and  topcoats  where 
compliance  is  being  achieved  through 


the  use  of  averaging,  each  value  of  H, 
and  G„  as  recorded  under 
§  63.752(c)(4)(i),  that  exceeds  the 
applicable  organic  HAP  or  VCX]  content 
limit  specified  in  §  63.745(c); 

(iii)  If  incinerators  are  used  to  comply 
with  the  standards,  all  periods  when  the 
3-hour  average  combustion 
temperature(s)  is  (are)  less  than  the 
average  combustion  temperature(s) 
established  imder  §  63.751(b)  (11)  or 
(12)  during  the  most  recent  performance 
test  during  which  compliance  was 
demonstrated; 

(iv)  If  a  carbon  adsorber  is  used; 

(A)  each  rolling  period  when  the 
overall  control  efficiency  of  the  control 
system  is  calculated  to  be  less  than 
81%,  the  initial  material  balance 
calculation,  and  any  exceedances  as 
demonstrated  through  the  calculation; 
or, 

(B)  for  nonregenerative  carbon 
adsorbers,  submit  the  design  evaluation, 
the  continuous  monitoring  system 
performance  report,  and  any  excess 
emissions  as  demonstrated  through 
deviations  of  monitored  values. 

(v)  For  control  devices  other  than  an 
incinerator  or  carbon  adsorber,  each 
exceedance  of  the  operating 
parameter(s)  established  for  the  control 
device  under  the  initial  performance 
test  during  which  compUance  was 
demonstrated; 

(vi)  All  times  when  a  primer  or 
topcoat  application  operation  was  not 
immediately  shut  down  when  the 
pressure  drop  across  a  dry  particulate 
filter  or  HEPA  filter  system,  or  the  water 
flow  rate  through  a  waterwash  system, 
as  appropriate,  was  outside  the  Umit(s) 
specified  by  the  filter  or  booth 
manufacturer  or  in  locally  prepared 
operating  procedures; 

(vii)  If  the  operations  have  been  in 
compUance  for  the  semiannual  period,  a 
statement  that  the  operations  have  been 
in  compUance  with  the  applicable 
standards;  and, 

(2)  Annual  reports  beginning  12 
months  after  the  date  of  the  notification 
of  compUance  status  listing  the  number 
of  times  the  pressure  drop  or  water  flow 
rate  for  each  dry  filter  or  waterwash 
system,  as  applicable,  was  outside  the 
Umit(s)  specified  by  the  filter  or  booth 
manufacturer  or  in  locally  prepared 
operating  procedures. 

(d)  Depainting  operation.  Each  owner 
or  operator  of  a  depainting  operation 
subject  to  this  subpart  shall  submit  the 
following  information: 

(1)  Semiannual  reports  occurring 
every  6  months  fi’om  the  date  of  the 
noUfication  of  compUance  status  that 
identify: 

(i)  Any  24-hour  period  where  organic 
HAP  were  emitted  from  the  depainting 
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of  aerospace  vehicles,  other  than  from 
the  exempt  operations  listed  in  §  63.746 
(a),  (b)(3),  and  (b)(5). 

(ii)  Any  new  chemiced  strippers  used 
at  the  facility  during  the  reporting 
period; 

(iii)  The  organic  HAP  content  of  these 
new  chemical  strippers; 

(iv)  For  each  chemical  stripper  that 
undergoes  reformulation,  its  organic 
HAP  content; 

(v)  Any  new  non-chemical  depainting 
technique  in  use  at  the  facility  since  the 
notification  of  compliance  status  or  any 
subsequent  semiannual  report  was  filed; 

(vi)  For  periods  of  malfunctions: 

(A)  The  non-chemical  method  or 
technique  that  malfunctioned; 

(B)  Ine  date  that  the  malfunction 
occurred; 

(C)  A  description  of  the  malfunction; 

(D)  The  methods  used  to  depaint 
aerospace  vehicles  during  the 
malfunction  period; 

(E)  The  dates  that  these  methods  were 
begim  and  discontinued;  and 

^)  The  date  that  the  malfunction  was 
corrected; 

(vii)  All  periods  where  a  non¬ 
chemical  depainting  operation  subject 
to  §  63.746  (b)(2)  and  (b)(4)  for  the 
control  of  inorganic  HAP  emissions  was 
not  immediately  shut  down  when  the 
pressiire  drop  or  water  flow  rate  was 
outside  the  limit(s)  specified  by  the 
filter  or  booth  manufacturer  or  in  locally 
prepared  operational  procedures; 

(viii)  A  list  of  new  and  discontinued 
aircraft  models  depainted  at  the  facility 
over  the  last  6  months  and  a  list  of  the 
parts  normally  removed  for  depainting 
for  each  new  aircraft  model  being 
depainted;  and 

(ix)  If  the  depainting  operation  has 
been  in  compliance  for  the  semiannual 
period,  a  statement  signed  by  a 
responsible  company  official  that  the 
operation  was  in  compliance  with  the 
applicable  standards. 

(2)  Annual  reports  occurring  every  12 
months  frx)m  the  date  of  the  notification 
of  compliance  status  that  identify: 

(i)  The  average  volmne  per  aircraft  of 
organic  HAP-containing  chemical 
strippers  used  for  spot  stripping  and 
decal  removal  operations  if  it  exceeds 
the  limits  specified  in  §  63.746(b)(3); 
and 

(ii)  The  number  of  times  the  pressure 
drop  limit(s)  for  each  filter  system  or  the 


number  of  times  the  water  flow  rate 
limit(s)  for  each  waterwash  system  were 
outside  the  limit(s)  specified  by  the 
filter  or  booth  manufacturer  or  in  locally 
prepared  operating  procedures. 

(3)  Where  a  control  device  is  used  to 
control  organic  HAP  emissions, 
semiannu^  reports  that  identify: 

(i)  If  a  carbon  adsorber  is  used, 

(A)  each  rolling  pmod  when  the 
overall  control  efficiency  of  the  control 
system  is  calculated  to  be  less  than  81% 
for  existing  systems  or  less  than  95%  for 
new  systems,  the  initial  material 
balance  calculation,  and  any 
exceedances  as  demonstrated  through 
the  crdculation;  or, 

(B)  for  nonregenerative  carbon 
adsorbers,  sublet  the  design  evaluation, 
the  continuous  monitoring  system 
performance  report,  and  any  excess 
emissions  as  demonstrated  through 
deviations  of  monitored  values. 

(ii)  For  control  devices  other  than  a 
carbon  adsorber,  each  exceedance  of  the 
operating  parameter(s)  established  for 
the  control  device  under  the  initial 
performance  test  during  which 
compliance  was  demonstrated; 

(iii)  Descriptions  of  any  control 
devices  currently  in  use  that  were  not 
listed  in  the  notification  of  compUance 
status  or  any  subsequent  report. 

(e)  Chemical  milling  masKant 
application  operation.  Each  owner  or 
operator  of  a  chemical  milling  maskant 
application  operation  subject  to  this 
subpart  shall  submit  semiannual  reports 
occurring  every  6  months  frnm  the  date 
of  the  notification  of  compliance  status 
that  identify: 

(1)  For  chemical  milling  maskants 
where  compliance  is  not  ^ing  achieved 
through  the  use  of  averaging  or  a  control 
device,  each  value  of  Hi  and  Gi,  as 
recorded  under  §  63.752(f)(l)(i),  that 
exceeds  the  applicable  organic  HAP  or 
VOC  content  limit  specified  in 

§  63.747(c); 

(2)  For  chemical  milling  maskants 
where  compliance  is  being  achieved 
through  the  use  of  averaging,  each  value 
of  Ha  and  G.,  as  recorded  under 
§63.752(f)(2)(i),  that  exceeds  the 
applicable  organic  HAP  or  VCXJ  content 
limit  specified  in  §  63.747(c); 

(3)  Where  a  control  device  is  used. 

(i)  If  incinerators  are  used  to  comply 

with  the  standards,  all  periods  when  the 
3-hour  average  combustion 


temperature(s)  is  (are)  less  than  the 
average  combustion  temperature(s) 
established  under  §  63.751(b)  (11)  or 
(12)  during  the  most  recent  performance 
test  diiring  which  compliance  was 
demonstrated; 

(ii)  If  a  carbon  adsorber  is  used, 

(A)  each  rolling  period  when  the 
overall  control  efficiency  of  the  control 
system  is  calculated  to  ^  less  than 
81%,  the  initial  material  balance 
calculation,  and  any  exceedances  as 
demonstrated  through  the  calculation; 
or, 

(B)  for  nonregenerative  carbon 
adsorbers,  submit  the  design  evaluation, 
the  continuous  monitoring  system 
performance  report,  and  any  excess 
emissions  as  demonstrated  through 
deviations  of  monitored  values. 

(iii)  For  control  devices  other  than  an 
incinerator  or  carbon  adsorber,  each 
exceedemce  of  the  operating 
parameter(s)  established  for  the  control 
device  under  the  initial  performance 
test  during  which  compUance  was 
demonstrated; 

(4)  AU  chemical  milling  maskants 
currently  in  use  that  were  not  Usted  in 
the  notificaticm  of  compUance  status  or 
any  other  subsequent  semi£innual 
report; 

(5)  Descriptions  of  any  control  devices 
currently  in  use  that  were  not  Usted  in 
the  notification  of  compUance  status  or 
any  subsequent  report;  and 

(6)  If  the  operations  have  been  in 
compUance  for  the  semiannual  period,  a 
statement  that  the  chemical  milling 
maskant  appUcation  operation  has  been 
in  compUance  with  the  appUcable 
standards. 

H63-754-63.759  [Reserved) 

3.  Section  63.14  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§  63.14  Incorporatlora  by  reference. 
***** 

(b)  *  *  * 

(7)  ASTM  E  260-91,  Standard  Practice 
for  Packed  Coliunn  Gas 
Chromatography,  IBR  approved  for 

§  63.750(b)(2)  of  subpart  GG  of  this  part. 

***** 

[FR  Doc.  95-21505  Filed  8-31-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 
25CFRPart63 
RIN  1076-AC97 

Indian  Child  Protection  and  Family 
Violence  Prevention 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  establish 
regulations  as  mandated  by  the  Indian 
CMd  Protection  and  Family  Violence 
Prevention  Act  that  present  minimum 
standards  of  character  and  suitability  of 
employment  for  individuals  whose 
duties  and  responsibilities  allow  them 
regular  contact  with  or  control  over 
Indian  children,  and  establish  the 
method  for  distribution  of  funds 
appropriated  for  Indian  child  protection 
and  faMly  violence  prevention 
programs,  including  appropriate 
caseload  standards  and  staffing 
requirements  for  these  tribally  operated 
programs. 

DATES:  Comments  must  be  received  on 
or  before  October  31, 1995. 

ADDRESSES:  Mail  comments  to  Betti  A. 
Delrow,  Child  Protection  Coordinator, 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  1849  C  St.  NW,  Mail 
Stop  4603-^4IB,  Washington,  DC  20240; 
OR,  hand  deliver  them  to  Room  4603  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joann  Sebastian  Morris,  Acting  Director, 
Office  of  Tribal  Services,  telephone 
(202)  208-3463. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  enacting  the  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act  (Act),  Pub.  L.  101-630, 
104  Stat.  4544,  25  U.S.C.  3201-3211,  the 
Congress  recognized  there  is  no  resource 
more  vital  to  the  continued  existence 
and  integrity  of  Indian  tribes  than  their 
children  and  that  the  United  States  has 
a  direct  interest,  as  trustee,  in  protecting 
Indian  children  who  are  members  of,  or 
are  eligible  for  membership  in,  an 
Indian  tribe. 

The  purpose  of  these  proposed 
regulations  is: 

•  To  propose  minimum  standards  of 
character  and  suitability  for 
employment  for  individuals  whose 
duties  and  responsibilities  allow  them 
regular  contact  with  or  control  over 
Indian  children  as  reqiiired  by  Title  IV, 
Section  408  of  the  Act,  25  U.S.C. 
3207(b). 


•  To  propose  the  method  for 
distribution  of  funds  to  support  tribally 
operated  programs  to  protect  Indian 
ctdldren  and  reduce  the  incidents  of 
family  violence  in  Indian  country  as 
authorized  by  Title  IV,  Section  411  of 
the  Act,  25  U.S.C.  3210(f)(3). 

•  To  propose  appropriate  caseload 
standards  and  staffing  requirements  for 
Indian  child  protection  and  family 
violence  prevention  programs  as 
required  by  Title  IV,  Sec^on  411  of  the 
Act,  25  U.S.C.  3210(f)(2). 

These  proposed  regulations  were 
develop^  in  consultation  with  tribes.  A 
working  group  of  tribal  and  BIA 
representatives  developed  a  draft  of 
each  section  which  was  then  presented 
to  participants  at  a  national  tribal 
consultation  meeting  in  Oklahoma  City, 
Oklahoma,  August  31  through 
September  1, 1994. 

The  transcript  of  the  national  tribal 
consultation  meeting  indicates  that, 
after  lengthy  discussion,  participants 
accepted  a  two  part  formula  in  which 
49%  of  appropriated  funds  are 
distributed  equally  to  all  tribes  and  49% 
is  distributed  on  a  per  capita  basis 
according  to  the  population  of  children 
residing  in  the  service  area  (25  U.S.C. 
3210(f)(3)  a  &  b)),  with  a  two  percent  set 
aside  for  special  circumstances  (25 
U.S.C.  3210(f)(3)(d)).  In  any  year 
appropriations  do  not  exceed  fifty 
percent  of  the  authorization,  funds  will 
be  equitably  distributed  (25  U.S.C. 
3210(f)(5)),  with  a  two  percent  set  aside 
for  special  circumstances  (25  U.S.C. 
3210(f)(3)(d)). 

Participants  agreed  that  the  proposed 
formula  should  not  include  projected 
number  of  cases  per  month  because 
many  tribes  have  not  had  the 
opportunity  to  develop  statistics.  It  was 
recommended  the  proposed  formula 
serve  as  an  interim  formula  until  the 
BIA  has  developed  baseline  data  using 
the  standard  assessment  methodology 
developed  for  the  Indian  Child  Welfare 
Act  program.  It  was  also  recommended 
that  Indian  Child  Protection  and  Family 
Violence  Prevention  Program  grants  be 
combined  with  ICWA  grants  to  avoid 
dimlication  of  effort  and  paperwork. 

Participants  acknowledged  that  the 
Act  requires  caseload  standards  be 
developed  as  a  part  of  the  funding 
formiila,  but  indicated  that  caseload 
standards  do  not  represent  the  variety  of 
activities  contemplated  by  the  Act,  e.g., 
prevention  and  public  education. 
Participants  agreed  that  caseload 
standards  can  indicate  whether  funding 
is  sufficient  to  support  a  child 
protection  and  family  violence 
prevention  program,  but  such  standards 
should  dictate  program  design  and 
staffing  requirements  at  the  local  level. 


Representatives  of  the  1994  tribal 
consultation  meeting  were  then  asked  to 
assist  the  tribal/BIA  working  group  with 
the  revision  of  the  draft  regulations.  The 
revision  was  completed  Ortober  23, 
1994,  and  rewritten  in  “Plain  English” 
in  January,  1995. 

It  is  with  appreciation  to  the  many 
tribal  representatives  who  gave  of  their 
time  and  experience  that  these  proposed 
reflations  are  published. 

Publication  of  the  proposed  rule  by 
the  Department  of  the  Interior 
(Department)  provides  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
the  proposed  rule  to  the  location 
identified  in  the  “addresses”  section  of 
this  doevunent. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  these  proposed  regulations 
meet  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  proposed  rule  is  a  significant 
regvilatory  action  imder  Executive  Order 
12866  and  requires  review  by  the  Office 
of  Management  and  Budget. 

IDepending  upon  the  niunber  of 
positions  for  which  determinations  of 
suitability  for  employment  are  required, 
the  cost  of  background  investigations 
(including  the  ciurent  $22  fee  for  each 
Federal  Bureau  of  Investigation 
fingerprint  check)  may  have  an 
economic  effect  on  each  tribal 
government  and  tribal  organization 
xmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  and  require 
additional  outlays  by  trib^ 
governments,  tribal  organizations,  and 
the  Federal  Government.  However, 
these  costs  are  not  projected  to  exceed 
$100,000  and  are  minimal  when 
compared  to  the  long-term  societal  and 
economic  impact  on  families  and 
commimities  when  children  are  the 
victims  of  crimes  of  violence,  sexual 
assault,  molestation,  exploitation, 
contact  or  prostitution. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  proposed  rule  does  not  have 
“significant  takings”  implications.  The 
proposed  rule  does  not  pert^  to 
“taking”  of  private  property  interests, 
nor  does  it  impact  private  property. 

The  Department  nas  detemunea  that 
this  proposed  rule  does  not  have 
significant  federalism  effects  imder 
Executive  Order  12612  and  will  not 
interfere  with  the  roles,  rights  and 
re^onsibilities  of  states. 

The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
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environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

The  information  collection 
requirements  contained  in  this  pent  will 
be  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  This  information  is 
necessary  to  conduct  backgroimd 
investigations  of  individuds  in 
positions  that  involve  regular  contact 
with  or  control  over  Indian  children. 

The  information  collected  includes  an 
annual  program  report  and  statistical 
data  as  required  by  the  contract  or  grant 
award  agreement. 

Public  reporting  for  this  information 
collection  is  estimated  to  average  32 
hours  per  response,  including  die  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  information 
collected,  and  completing  the  required 
reports. 

Drafting  Information 

The  primary  authors  of  this  document 
are  Judy  A.  Baggett,  Division  of  Social 
Services,  Office  of  Tribal  Services, 

Janice  Ruffin,  Division  of  Law 
Enforcement  Services,  Bureau  of  Indian 
Affairs,  Department  of  Interior,  and 
Bettie  Rushing,  Division  of  Tribal 
Government  Services. 

List  of  Subjects  in  25  CFK  Part  63 

Child  welfare.  Employment,  Indians, 
Maternal  and  child  health. 

For  the  reasons  given  in  the  preamble, 
part  63  of  title  25,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
added  as  set  forth  below. 

PART  63--INDIAN  CHILD 
PROTECTION  AND  FAMILY  VIOLENCE 
PREVENTION 

Subpart  A — Purpose,  Policy,  and 
Definitions 

Sec. 

63.1  Purpose. 

63.2  Policy. 

63.3  Definitions. 

63.4-63.9  [Reserved]. 

Subpart  B — Minimum  Standards  of 
Character  and  Suitability  for  Employment 

63.10  Purpose. 

63.11  What  is  a  determination  of  suitability 
for  employment  and  efficiency  of 
service? 

63.12  What  are  minimvun  standards  of 
character? 

63.13  Who  is  required  to  determine 
suitability  for  employment  and 
efficiency  of  service? 

63.14  What  positions  require  a 
determination  of  suitability  for 
employment  or  retention? 


63.15  What  questions  should  an  employer 
ask? 

63.16  Who  conducts  the  background 
investigation  and  prepares 
determinations  of  suitability  for 
employment? 

63.17  How  does  an  employer  determine 
suitability  for  employment  and 
efficiency  of  service? 

63.18  Are  the  requirements  for  Bureau  of 
Indian  Affairs  adjudication  different 
from  the  requirements  for  Indian  tribes 
and  tribal  organizations? 

63.19  When  should  an  employer  deny 
employment  or  dismiss  an  employee? 

63.20  What  should  an  employer  do  if  an 
individual  has  been  charged  with  an 
offense  but  the  charge  is  pending  or  no 
disposition  has  been  made  by  a  court? 

63.21  Are  there  other  factors  that  may 
disqualify  an  applicant,  volunteer  or 
employee  from  placement  in  a  sensitive 
position? 

63.22  What  rights  does  an  applicant, 
volunteer  or  employee  have  during  this 
process? 

63.23  What  protections  must  employers 
provide  to  applicants,  volunteers  and 
employees? 

63.24-63.29  [Reserved]. 

Subpart  C— Indian  Child  Protection  and 
Family  Violence  Prevention  Program 

63.30  What  is  the  purpose  of  the  Indian 
child  protection  and  family  violence 
prevention  program? 

63.31*  Can  both  the  Bureau  of  Indian  Affairs 
and  tribes  operate  Indian  child 
protection  and  family  violence 
prevention  programs? 

63.32  Under  what  authority  are  Indian 
child  protection  and  family  violence 
prevention  funds  awarded? 

63.33  What  must  an  application  for  Indian 
child  protection  and  family  violence 
funds  include? 

63.34  How  are  Indian  child  protection  and 
family  violence  prevention  program 
funds  distributed? 

63.35  How  may  Indian  child  protection  and 
family  violence  prevention  program 
funds  be  used? 

63.36  What  are  the  special  requirements  for 
Indian  child  prot^tion  and  family 
violence  prevention  programs? 

63.37-63.50  [Reserved]. 

Authority:  5  U.S.C.  301;  25  U.S.C.  2,  9, 13, 
200,  3201  et  seq. 

Subpart  A — Purpose,  Policy,  and 
Definitions 

§63.1  Purpose. 

The  purpose  of  these  regulations  is  to 
prescribe  minimmn  sttuidards  of 
character  and  suitability  for 
employment  for  individuals  whose 
duties  and  responsibilities  allow  them 
regular  contact  with  or  control  over 
Indian  children,  and  to  establish  the 
method  for  distribution  of  funds  to 
support  tribally  operated  programs  to 
protect  Indian  children  and  reduce  the 
incidents  of  family  violence  in  Indian 


country  as  authorized  by  the  Indian 
Child  Protection  and  Family  Violence 
Prevention  Act  of  1990,  Pub.  L.  101- 
630, 104  Stat.  4544,  25  U.S.  C.  3201- 
3211. 

§63.2  Policy. 

In  enacting  the  Indian  Child 
Protection  tmd  Family  Violence 
Prevention  Act,  the  Congress  recognized 
there  is  no  resource  more  vital  to  the 
continued  existence  and  integrity  of 
Indian  tribes  than  their  children  and 
that  the  United  States  has  a  direct 
interest,  as  trustee,  in  protecting  Indian 
children  who  are  members  of,  or  are 
eligible  for  membership  in,  an  Indian 
tribe.  The  minimum  standards  of 
character  and  suitability  of  employment 
for  individuals  ensure  that  Indian 
children  are  protected,  and  the  Indian 
child  protection  and  family  violence 
prevention  programs  will  emphasize  the 
unique  values  of  Indian  culture  and 
community  involvement  in  the 
prevention  and  treatment  of  child  abuse, 
child  neglect  and  family  violence. 

§  63.3  Definitions. 

Bureau  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior; 

Child  means  an  individual  who  is  not 
married,  and  has  not  attained  18  years 
of  age. 

Child  abuse  includes  but  is  not 
limited  to  any  case  in  which  a  child  is 
dead,  or  exhibits  evidence  of  skin 
bruising,  bleeding,  malnutrition,  failure 
to  thrive,  bums,  fracture  of  any  bone, 
subdural  hematoma,  or  soft  tissue 
swelling,  and  this  condition  is  not 
justifiably  explained  or  may  not  be  the 
product  of  an  accidental  occurrence; 
and  any  case  in  which  a  child  is 
subjected  to  sexual  assault,  sexual 
molestation,  sexual  exploitation,  sexual 
contact,  or  prostitution. 

Child  ne^ect  includes  but  is  not 
limited  to,  negligent  treatment  or 
maltreatment  of  a  child  by  a  person, 
including  a  person  responsible  for  the 
child’s  welfare,  vmder  circumstances 
which  indicate  that  the  child’s  health  or 
welfare  is  harmed  or  threatened. 

Family  violence  means  any  act,  or 
threatened  act,  of  violence,  including 
any  forceful  detention  of  an  individual, 
which  results,  or  threatens  to  result,  in 
physical  or  mental  injury,  and  is 
committed  by  an  individual  against 
another  individual  to  whom  such 
person  is,  or  was,  related  by  blood  or 
marriage  or  otherwise  legally  related,  or 
with  whom  such  person  is,  or  was, 
residing. 

Indian  means  any  individual  who  is 
a  member  of  an  Indian  tribe. 

Indian  child  means  any  unmarried 
person  who  is  imder  age  eighteen  and 
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is  either  a  member  of  an  Indian  tribe  or 
eligible  for  membership  in  an  Indian 
tribe  and  is  the  biological  child  of  a 
member  of  an  Indian  tribe. 

Indian  country  The  term  “Indian 
coimtiy”  is  used  instead  of  “Indian 
reservation”  for  consistency.  Indian 
coimtry  means: 

(1)  All  land  within  the  limits  of  any 
Indian  reservation  imder  the 
jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  patent,  and,  including 
rights-of-way  running  through  the 
reservation; 

(2)  All  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequently  acquired  territory  thereof; 
and 

(3)  All  Indian  allotments,  the  Indian 
titles  to  which  have  not  been 
extinguished,  including  rights-of-way 
running  through  the  same. 

Indian  reservation  means  any  Indian 
reservation,  public  domain  Indian 
allotment,  former  Indian  reservation  in 
Oklahoma,  or  lands  held  by 
incorporated  Native  groups,  regional 
corporations,  or  village  corporations 
imder  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
1601  et  seq.). 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Cltums 
Settlement  Act  (43  U.S.C.  1601  et  seq.) 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

Inter-tribal  consortium  means  a 
partnership  between  an  Indian  tribe  or 
tribal  organization  of  an  Indian  tribe, 
and  one  or  more  Indian  tribes  or  tribal 
organizations  of  one  or  more  Indian 
tribes. 

Must  is  used  in  place  of  shall  and 
indicates  a  mandatory  or  imperative  act 
or  requirement. 

Local  child  protective  services  agency 
is  an  agency  of  the  Federal  Government, 
state,  or  Indian  tribe  that  has  the 
primary  responsibility  for  child 
protection  on  any  Indian  reservation,  or 
within  any  commimity  in  Indian 
country. 

Local  law  enforcement  agency  is  that 
Federal,  tribal,  or  state  law  enforcement 
agency  that  has  primary  responsibility 
for  the  investigation  of  an  instance  of 
alleged  child  abuse  within  the  involved 
Indian  jurisdiction. 

Person  responsible  for  a  child’s 
welfare  is  any  person  who  has  legal  or 
other  recognized  duty  for  the  care  and 


safety  of  a  child,  and  may  include  any 
employee  or  volunteer  of  a  children's 
residential  facility,  and  any  person 
providing  out-of-home  care,  education, 
or  services  to  children. 

Related  assistance  means  the 
coimseling  and  self-help  services  for 
abusers,  victims,  and  dependents  in 
family  violence  situations;  referrals  for 
appropriate  health-care  services 
(including  alcohol  and  drug  abuse 
treatment);  and  may  include  food, 
clothing,  child  care,  transportation,  and 
emergency  services  for  victims  of  family 
violence  and  their  dependents. 

Secretary  means  the  Secretary  of  the 
Interior. 

Service  means  the  Indian  Health 
Service  of  the  Department  of  Health  and 
Human  Services. 

Shelter  means  the  temporary  refuge 
and  related  assistance  in  compliance 
with  applicable  Federal  and  tribal  laws 
and  regulations  governing  the  provision, 
on  a  regular  basis,  of  shelter,  safe 
homes,  meals,  and  related  assistance  to 
victims  of  family  violence  or  their 
dependents. 

Tribal  organization  means  the 
recognized  governing  body  of  any 
Indian  tribe;  any  legdly  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  commimity  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  That  in  any  case  where  a 
contract  is  let  or  grant  made  to  an 
organization  to  perform  services 
benefitting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
must  1^  a  prerequisite  to  the  letting  or 
making  of  such  contract  or  grant. 

§63.4-63.9  [Reserved] 

Subpart  B  Minimum  Standards  of 
Character  and  Suitabiiity  for 
Empioyment 

§  63.10  Purpose. 

The  purpose  of  this  part  is  to 
establish: 

(a)  Procedures  for  determining 
suitability  for  emplo3rment  euid 
efficiency  of  service  as  mandated  by  the 
Indian  Qiild  Protection  and  Family 
Violence  Prevention  Act;  and 

(b)  Minimum  standards  of  character 
to  ensure  that  individuals  having 
regular  contact  with  or  control  over 
Indian  children  have  not  been  convicted 
of  certain  types  of  crimes  or  acted  in  a 
manner  that  placed  others  at  risk  or 
raised  questions  about  their 
trustworthiness. 


§  63.1 1  What  Is  a  dstsrmination  of 
suitability  for  employment  and  efficiency  of 
service? 

(a)  Determinations  of  suitability 
measure  the  fitness  or  eligibility  of  an 
applicant,  volunteer,  or  employee  for  a 
particular  position.  Suitability  for 
employment  does  not  eviduate  an 
applicant’s  education,  skills, 
knowledge,  experience,  etc.  Rather,  it 
requires  that  the  employer  investigate 
the  background  of  each  applicant, 
volunteer,  and  employee  to: 

(1)  Determine  the  degree  of  risk  the 
applicant,  volunteer,  or  employee  brings 
to  the  position;  and 

(2)  Certify  that  the  applicant’s, 
volunteer’s,  or  employee’s  past  conduct 
would  not  interfere  with  his/her 
performance  of  duties,  nor  would  it 
create  an  inunediate  or  long-term  risk 
for  any  Indian  child. 

(b)  Efficiency  of  service  is  the 
employer’s  verification  that  the 
applicant  or  employee  is  able  to  perform 
the  duties  and  responsibilities  of  the 
position,  and  his/her  presence  on  the 
job  will  not  inhibit  other  employees  or 
the  agency  from  performing  their 
functions. 

§  63.12  What  are  minimum  standards  of 
character? 

Minimiun  standards  of  character  are 
established  by  an  employer  and  refer  to 
identifiable  character  traits  and  past 
conduct.  An  employer  may  use 
character  traits  and  past  conduct  to 
determine  whether  an  applicant, 
volunteer,  or  employee  can  effectively 
perform  the  duties  of  a  particular 
position  without  risk  of  hanh  to  others. 
Minimum  standards  of  character  ensure 
that  no  applicant,  volunteer,  or 
employee  will  be  placed  in  a  position 
with  regular  contact  with  or  control  over 
Indian  children  if  he/she  has  been 
foimd  guilty  of  or  entered  a  plea  of  nolo 
contendere  or  guilty  to  any  offense 
under  Federal,  state,  or  tribal  law 
involving  crimes  of  violence,  sexual 
assault,  molestation,  exploitation, 
contact  or  prostitution,  or  crimes  against 
persons. 

§  63.13  Who  is  required  to  determine 
suitability  for  employment  and  efficiency  of 
service? 

(a)  The  Bureau  of  Indian  Affairs  must 
compile  a  list  of  all  authorized  positions 
which  involve  regular  contact  with  or 
control  over  Indian  children;  investigate 
the  character  of  each  individual  who  is 
employed,  or  is  being  considered  for 
employment;  and,  prescribe  minimum 
standards  of  character  which  each 
individual  must  meet  to  be  appointed  to 
such  positions. 

(b)  All  Indian  tribes  or  tribal 
organizations  receiving  funds  imder  the 


Federal  Register  /  Vol.  60,  No.  170  /  Friday,  September  1,  1995  /  Proposed  Rules 


45985  , 


authority  of  the  Indian  Self- 
IDetermination  and  Education 
Assistance  Act  or  the  Tribally 
Controlled  Schools  Act  of  1988  must 
conduct  a  background  investigation  for 
individuals  whose  duties  and 
responsibilities  would  allow  them 
regular  contact  with  or  control  over 
Indian  children,  and  employ  only 
individuals  who  meet  standards  of 
character  that  are  no  less  stringent  than 
those  prescribed  for  the  Bureau  of 
Indian  Affairs. 

§  63.14  What  positions  require  a 
determination  of  suitabiiity  for  entpioyment 
or  retention? 

All  positions  that  allow  an  applicant, 
employee,  or  volunteer  regular  contact 
widi  or  control  over  Indian  children  are 
subject  to  a  background  investigation 
and  determination  of  suitability  for 
employment. 

§  63.15  What  questions  should  an 
employer  ask? 

Employment  applications  must: 

(a)  Ask  whether  the  applicant, 
volunteer,  or  employee  has  been 
arrested  or  convicted  of  a  crime 
involving  a  child,  violence,  sexual 
assault,  molestation,  exploitation, 
contact  or  prostitution,  or  crimes  against 
persons; 

(b)  Ask  the  disposition  of  the  arrest  or 
charge; 

(c)  Require  that  an  applicant, 
volimteer  or  employee  sign,  under 
penalty  of  perjiuy,  a  statement  verifying 
the  truth  of  all  information  provided  in 
the  employment  application;  and, 

(d)  Inform  the  applicant,  volimteer  or 
employee  that  a  criminal  history  record 
check  is  a  condition  of  employment  and 
require  the  applicant,  volimteer  or 
employee  to  consent,  in  writing,  to  a 
record  check. 

§  63.16  Who  conducts  the  background 
investigation  and  prepares  determinations 
of  suitability  for  employment? 

(a)  The  Bureau  of  Indian  Affairs  must 
use  the  OPM  to  conduct  backgroimd 
investigations  for  Federal  employees. 
The  BIA  must  designate  qualified 
security  personnel  to  adjudicate  the 
results  of  background  investigations. 

(b)  Indian  tribes  and  tribal 
organizations  may  conduct  their  own 
background  investigations,  contract 
with  private  firms,  or  request  the  United 
States  Office  of  Personnel  Management 
(OPM)  to  conduct  an  investigation.  The 
investigation  should  cover  the  past  five 
years  of  the  individual’s  employment, 
education,  etc. 


§  63.1 7  How  does  an  employer  determine 
suitability  for  employment  and  efficiency  of 
service? 

(a)  Adjudication  is  the  process 
employers  use  to  determine  suitability 
for  employment  and  efficiency  of 
service,  llie  adjudication  process 
protects  the  interests  of  the  employer 
and  the  rights  of  applicants  and 
employees.  Adjudication  requires 
imiform  eveduation  to  ensure  fair  and 
consistent  judgment. 

(b)  Each  case  is  judged  on  its  own 
merits.  All  available  i^ormation,  both 
favorable  and  unfavorable,  must  be 
considered  and  assessed  in  terms  of 
accuracy,  completeness,  relevance, 
seriousness,  overall  significance,  and 
how  similar  cases  have  been  handled  in 
the  past. 

(c)  An  adjudicating  official  conducts 
the  adjudication.  Ea^  Federal  agency, 
Indian  tribe,  or  tribal  organization  must 
appoint  an  adjudicating  official,  who 
must  first  have  been  the  subject  of  a 
favorable  backaound  investigation. 

(1)  Indian  tribes  and  tribal 
organizations  must  ensine  that  persons 
charged  with  the  responsibility  for 
adjudicating  employee  background 
investigations  are  well-qualified  and 
trained. 

(2)  Indian  tribes  and  tribal 
organizations  should  also  ensure  that 
individuals  who  are  not  trained  to 
adjudicate  these  types  of  investigations 
are  supervised  by  someone  who  is 
experienced  and  receive  the  training 
necessary  to  perform  the  task. 

(d)  Ea(±  adjudicating  official  must  be 
thoroughly  familiar  with  all  laws, 
regulations,  and  criteria  involved  in 
maki^  a  determination  for  suitability. 

(e)  'The  adjudicating  official  must 
review  the  background  investigation  to 
determine  the  character,  reputation,  and 
trustworthiness  of  the  individual.  At  a 
minimum,  the  backgroimd  investigation 
must: 

(1)  Review  each  security  investigation 
form  and  employment  application  and 
compare  the  information  provided; 

(2)  Review  the  results  of  written 
record  searches  requested  fi'om  local 
law  enforcement  agencies,  former 
employers,  former  supervisors, 
employment  references,  and  schools; 
and 

(3)  Review  the  results  of  the 
fingerprint  charts  maintained  by  the 
Federal  Bureau  of  Investigation  or  other 
law  enforcement  information 
maintained  by  other  agencies. 

(f)  Relevancy  is  a  key  objective  in 
evaluating  investigative  data.  The 
adjudicating  official  must  consider  prior 
conduct  in  light  of: 

(1)  The  nature  and  seriousness  of  the 
conduct  in  question; 


(2)  The  recency  and  circumstances 
surrounding  the  conduct  in  question; 

(3)  The  age  of  the  individual  at  the 
time  of  the  incident; 

(4)  Societal  condition*  that  may  have 
contributed  to  the  nature  of  the  conduct; 

(5)  The  probability  that  the  individual 
will  continue  the  type  of  behavior  in 
question; 

(6)  The  individual’s  commitment  to 
rehabilitation  and  a  change  in  the 
behavior  in  question;  and 

(7)  The  degree  of  public  trust  and  the 
possibility  the  pubUc  would  be  placed 
at  risk  if  the  individual  is  appointed  to 
the  position. 

§  63.18  Are  the  requirements  for  Bureau  of 
Indian  Affairs  adjudication  different  from 
the  requirements  for  Indian  tribes  and  tribal 
organizations? 

(a)  Yes.  In  addition  to  the  minimum 
requirements  for  background 
investigations  found  in  §  63.12,  Bureau 
of  Indian  Afiair’s  adjudicating  officials 
must  review  the  results  of  searches  by 
state  human  services  agencies,  the  OPM 
National  Agency  Check  and  Inquiries 
plus  Credit,  which  includes  a  search  of 
the  OPM  Security/Suitability 
Investigations  Index  (SB)  and  the 
Defense  Clearance  and  Investigations 
Index  (E)Cn). 

(b)  All  Bureau  of  Indian  Affairs 
employees  who  have  regular  contact 
with  or  control  over  Indian  children 
must  be  reinvestigated  every  five  years 
during  their  employment  in  that  or  any 
other  position  which  allows  regular 
contact  with  or  control  over  Indian 
children. 

§  63.19  When  should  an  employer  deny 
employment  or  dismiss  an  employee? 

(a)  An  employer  may  deny 
employment  or  dismiss  an  employee 
when  an  individual  has  been  found 
guilty  of  or  entered  a  plea  of  guilty  or 
nolo  contendere  to  any  Federal,  state  or 
tribal  ofiense  involving  a  crime  of 
violence,  sexual  assault,  molestation, 
child  exploitation,  sexual  contact, 
prostitution,  or  crimes  against  persons. 

(b)  An  employer  may  deny 
employment  or  dismiss  an  employee 
when  an  individual  has  been  convicted 
of  an  offense  involving  a  child  victim, 
sex  crime  or  violence  against  a  person. 

§  63.20  What  should  an  employer  do  If  an 
individual  has  been  charged  with  an  offense 
but  the  charge  is  pending  or  no  disposition 
has  been  made  by  a  court? 

(a)  The  employer  may  deny  the 
applicant  employment  until  the  charge 
has  been  resolved. 

(b)  The  employer  may  deny  the 
employee  any  on-the-job  contact  with 
children  until  the  charge  is  resolved. 

(c)  The  employer  may  detail  or 
reassign  the  employee  to  other  duties 
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that  do  not  involve  contact  with 
children. 

(d)  The  employer  may  place  the 
employee  on  administrative  leave  until 
the  com!  has  disposed  of  the  charge. 

§63.21  Are  thera  other  factors  that  may 
disqualify  an  applicant,  volunteer  or 
employee  from  placement  In  a  sensitive 
position? 

(а)  An  applicant,  volunteer,  or 
employee  may  be  disqualified  from 
consideration  or  continuing 
employment  if  it  is  found  that: 

(1)  The  individual’s  misconduct  or 
negligence  interfered  with  or  affected  a 
prior  employer’s  performance  of  duties 
and  responsibilities. 

(2)  The  individual’s  criminal  or 
dishonest  conduct  affected  the 
individual’s  performance  or  the 
performance  of  others. 

(3)  The  individual  made  an 
intentional  false  statement,  deception  or 
fraud  on  an  examination  or  in  obtaining 
employment. 

(4)  The  individual  has  refused  to 
furnish  testimony  or  cooperate  with  an 
investigation. 

(5)  The  individual’s  alcohol  or 
substance  abuse  is  of  a  nature  and 
duration  that  suggests  the  individual 
could  not  perform  the  duties  of  the 
position  or  would  directly  threaten  the 
property  or  safety  of  others. 

(б)  The  individual  has  illegally  used 
narcotics,  drugs,  or  other  controlled 
substances  without  evidence  of 
substantial  rehabilitation. 

(7)  The  individual  knowingly  and 
willfully  engaged  in  an  act  or  activities 
designed  to  disrupt  government 
programs. 

(b)  An  individual  must  be  disqualified 
for  Federal  employment  if  any  statutory 
or  regulatory  provision  would  prevent 
his/her  lawful  employment. 

(c)  An  employer  may  still  certify  that 
the  individual  is  suitable  for 
employment  in  a  non-sensitive  or 
sensitive  position  having  no  contact 
with  children  if  the  prior  conduct 
would  not  interfere  with  performance  of 
duties  and  the  position  does  not  involve 
a  high  degree  of  public  trust  or  potential 
for  risk  for  Indian  children. 

§  63.22  What  rights  does  an  applicant, 
volunteer,  or  employee  have  during  this 
process? 

(a)  The  applicant,  volimteer,  or 
employee  must  be  provided  an 
opportunity  to  explain,  deny,  or  refute 
unfavorable  and  incorrect  information 
gathered  in  an  investigation,  before  the 
adjudication  is  final.  The  applicant, 
volimteer,  or  employee  should  receive  a 
written  summary  of  all  derogatory 
information  and  be  informed  of  the 


process  for  expleiining,  denying,  or 
refuting  unfavorable  information. 

(b)  Employers  and  adjudicating 
officials  must  not  release  the  actual 
backgroimd  investigative  report  to  an 
applicant,  volunteer,  or  employee. 
However,  they  may  issue  a  written 
summary  of  the  derogatory  information. 

(c)  The  applicant,  volunteer,  or 
employee  who  is  the  subject  of  a 
background  investigation  may  obtain  a 
copy  of  the  reports  frt)m  the  originating 
(Federal,  state,  or  other  tribal)  agency 
and  challenge  the  accuracy  and 
completeness  of  any  information 
maintained  by  that  agency. 

(d)  The  results  of  an  investigation 
cannot  be  used  for  any  purpose  other 
than  to  determine  suitability  for 
employment  in  a  position  that  involves 
regular  contact  with  or  control  over 
Indian  children. 

(e)  Investigative  reports  contain 
information  of  a  highly  personal  nature 
and  should  be  maintained 
confidentially  and  secured  in  locked 
files.  Investigative  reports  should  be 
seen  only  by  those  officials  who  in 
performing  their  official  duties  need  to 
know  the  information  contained  in  the 
report. 

§  63.23  What  protections  must  employers 
provide  to  applicants,  volunteers  and 
employees? 

(a)  Indiem  tribes  emd  tribal 
orgemizations  must  comply  with  the 
privacy  requirements  of  any  Federal, 
state,  or  other  tribal  agency  providing 
backgroimd  investigations.  Indian  tribes 
emd  tribal  organizations  must  establish 
and  comply  with  personnel  policies  that 
safeguard  information  derived  from 
bacli^round  investigations. 

(b)  The  Bureau  of  Indiem  Affairs  must 
comply  with  all  policies,  procedures, 
criteria,  and  guidemce  contained  in  the 
Bureau  of  Inffian  Affairs  Manuetl  or 
other  appropriate  guidelines. 

(c)  Federd  agencies  exercising 
authority  under  this  part  by  delegation 
from  OPM  must  comply  with  OPM 
policies,  procedures,  criteria,  and 
guidance. 

§§63.24-63.29  [Reserved] 

Subpart  C — Indian  Child  Protection 
and  Family  Violence  Prevention 
Program 

§  63.30  What  is  the  purpose  of  the  Indian 
child  protection  and  family  violence 
prevention  program? 

The  purpose  of  this  program  is  to 
develop  tribally-operated  programs  to 
protect  Indian  children  and  reduce  the 
incidents  of  family  violence  on  Indian 
reservations. 


§  63.31  Can  both  the  Bureau  of  Indian 
Affairs  and  tribes  operate  Indian  child 
protection  and  family  vioience  prevention 
programs? 

Yes.  However,  tribes  are  encouraged 
to  develop  and  operate  programs  to 
protect  Indian  cldldren  and  reduce  the 
incidence  of  family  violence  in  Indian 
country. 

§  63.32  Under  what  authority  are  Indian 
child  protection  and  family  violence  funds 
awwded? 

The  Secretary  is  authorized  to  enter 
into  contracts  with  Indian  tribes,  tribal 
organizations,  or  tribal  consortia 
pursuant  to  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  as  amended,  25'U.S.C. 
450,  et  seq.,  for  the  development  and 
establishment  of  Indian  cffild  protection 
and  family  violence  prevention 
programs.  This  includes  compacting 
with  tribes  under  the  Self-Governance 
program  procedures. 

§  63.33  What  must  an  application  for 
Indian  child  protection  and  family  violence 
funds  Include? 

In  addition  to  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  as  amended,  25  U.S.C. 
450,  et  seq.,  contracting  requirements, 
each  application  must  provide  the 
following  information: 

(a)  The  name  and  address  of  the 
agency  or  official  to  be  responsible  for 
the  investigation  of  reported  cases  of 
child  abuse  and  child  neglect,  the 
treatment  and  prevention  of  incidents  of 
family  violence,  and  the  provision  of 
immediate  shelter  and  related  assistance 
for  victims  of  family  violence  emd  their 
dependents; 

(b)  Projected  service  population  of  the 
program; 

Projected  service  area  of  the 
program;  and 

(d)  Projected  number  of  cases  per 
month. 

§  63.34  How  are  Indian  child  protection 
and  family  violence  prevention  program 
funds  distributed? 

.  (a)  Funds  will  be  distributed,  subject 
to  the  availability  of  appropriations, 
and: 

(1)  In  any  fiscal  year  that  the 
appropriation  exceeds  50  percent  of  the 
level  of  funding  authorized  for  this 
purpose  by  the  Act,  49  percent  must  be 
distributed  equally  to  all  tribes  and 
tribal  orgemizations  and  49  percent  must 
be  distributed  on  a  per  capita  basis 
according  to  the  population  of  children 
residing  in  the  service  area.  Two  percent 
of  the  annual  appropriation  will  be  set 
aside  for  distribution  to  tribes 
demonstrating  special  circumstances. 

(2)  In  any  fiscal  year  that  the 
appropriation  does  not  exceed  50 
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percent  the  level  of  funding  authorized 
for  this  purpose  by  the  Act,  funding 
must  be  distributed  in  equal  amounts  to 
all  tribes.  Two  percent  of  the  annual 
appropriation  will  be  set  aside  for 
distribution  to  tribes  demonstrating 
special  circumstances. 

(3)  Special  circumstances  include  but 
are  not  limited  to  a  high  incidence  of 
child  sexutd  abuse,  a  high  incidence  of 
violent  crimes,  a  high  incidence  of 
violent  crimes  against  women,  or  the 
existence  of  a  significant  victim 
population  within  the  commvmity. 

(i)  This  2  percent  will  be  subject  to 
discretionary  distribution  by  the 
Assistant  Secretary — Indian  Affairs,  or 
his  or  her  designee.  Tribes  may  request 
these  funds  through  their  respective 
area  offices.  All  requests  must 
demonstrate  a  high  incidence  of  child 
sexual  abuse,  a  high  incidence  of  violent 
crimes,  a  high  incidence  of  violent 
crimes  against  women,  or  the  existence 
of  a  significant  victim  population  vrithin 
the  community. 

(ii)  Funds  will  remain  available 
through  the  third  quarter  of  each  fiscal 
year;  in  the  fourth  quarter,  unallocated 
funds  will  be  redistributed  based  upon 
the  criteria  set  forth  in  this  section. 

(b)  Any  tribe  not  wishing  to  receive 
Indian  child  protection  and  family 
violence  prevention  funds  must  inform 
its  respective  area  office  in  writing 
within  90  days  after  receiving  notice  of 
the  allocation  from  the  area  office.  Each 
area  office  may  reallocate  imused  Indian 
child  protection  and  family  violence 
prevention  program  funds  as  provided 
by  §63.35. 

(c)  Fimds  may  be  used  as  matching 
shares  for  other  federally  funded 
programs  which  contribute  to  and 
promote  prevention  of  child  abuse, 
child  neglect,  and  family  violence  on 
Indian  reservations,  but  may  not  be  used 
to  supplant  funds  available  for  the  same 
general  purposes. 

(d)  Any  income  resulting  from  the 
operation  of  Indian  child  protection  and 
family  violence  prevention  programs 
may  be  retained  and  used  to  promote 
prevention  of  child  abuse,  child  neglect, 
and  family  violence  on  Indian 
reservations. 


§  63.35  How  may  Indian  child  protection  and 
family  violence  prevention  program  funds 
be  used? 

Indian  child  protection  and  family 
violence  prevention  program  funds  may 
be  used  to: 

(a)  Establish  child  protective  services 
promams. 

(bj  Establish  family  violence 
prevention  and  treatment  programs. 

(c)  Develop  and  implement 
multidisciplinary  child  abuse 
investigation  and  prosecution  programs. 

(d)  Provide  immediate  shelter  and 
related  assistance  to  victims  of  family 
violence  and  their  dependents, 
including  construction  or  renovation  of 
facilities  to  establish  family  violence 
shelters. 

(e)  Purchase  of  equipment  to  assist  in 
the  investigation  of  cases  of  child  abuse 
and  child  neglect. 

(f)  Develop  protocols  and 
intergovernmental  or  interagency 
agreements  among  tribal.  Federal,  state 
law  enforcement,  courts  of  competent 
jurisdiction,  and  related  agencies  to 
ensure  investigations  of  cffild  abuse 
cases  to  minimize  the  trauma  to  the 
child  victim,  to  define  and  specify  each 
party’s  responsibilities,  and  to  provide 
for  the  coordination  of  services  to 
victims  and  their  families. 

(g)  Develop  child  protection  codes 
and  regulations  that  provide  for  the  care 
and  protection  of  children  and  families 
on  Indian  reservations. 

(h)  Establish  community  education 
programs  for  tribal  members  and  school 
children  on'issues  of  family  violence, 
child  abuse,  and  child  neglect. 

(i)  Establish  training  programs  for 
child  protective  services,  law 
enforcement,  judicial,  medical, 
education,  and  related  services 
personnel  in  the  investigation, 
prevention,  protection,  and  treatment  of 
child  abuse,  child  neglect,  and  family 
violence. 

(j)  Establish  other  innovative  and 
culturally  relevant  programs  and 
projects  that  show  promise  of 
successfully  preventing  and  treating 
family  violence,  child  abuse,  and  child 
neglect. 

§  63.36  What  are  the  special  requirements 
for  Indian  child  protection  and  family 
violence  prevention  programs? 

(a)  Each  tribe  must  develop 
appropriate  standards  of  service, 
including  caseload  standards  and 


staffing  requirements.  The  following 
caseload  standards  and  staffing 
requirements  are  comparable  to  those 
recommended  by  the  Child  Welfare 
League  of  America,  and  are  included  to 
assist  tribes  in  developing  standards  for 
Indian  child  protection  and  family 
violence  prevention  programs: 

(1)  Caseworkers  providing  services  to 
abused  and  neglected  childron  and  their 
families  have  a  caseload  of  20  active 
ongoing  cases  and  five  active 
investigations  per  caseworker. 

(2)  Caseworkers  providing  services  to 
strengthen  and  preserve  families  with 
childron  have  a  caseload  of  20  families. 

If  intensive  family-centered  crisis 
services  are  provided,  a  caseload  of  10 
families  per  caseworker  is 
recommended. 

(3)  It  is  reconunended  that  there  be 
one  supervisor  for  every  six 
caseworkers. 

(b)  The  negotiation  and  award  of 
contract  and  grant  agreements  vmder 
these  regulations  must  include  the 
following  requirements: 

(1)  Performance  of  background 
investigations  to  ensure  that  only  those 
individuals  who  meet  the  standards  of 
character  contained  in  §  63.1  2  are 
employed  in  positions  which  involve 
regular  contact  with  or  control  over 
Indian  children. 

(2)  Submission  of  an  annual  report  to 
the  contracting  officer’s  representative 
which  details  program  activities, 
number  of  children  and  families  served, 
and  the  number  of  child  abuse,  child 
neglect,  and  family  violence  reports 
received. 

(3)  Assiirance  that  the  identity  of  any 
person  making  a  report  of  child  abuse  or 
child  neglect  will  not  be  disclosed, 
without  the  consent  of  the  individual, 
and  that  all  reports  and  records 
collected  pursuant  to  these  regulations 
are  confidential  and  to  be  disclosed  only 
as  provided  by  Federal  or  tribal  law. 

(4)  Assurance  that  persons  who,  in 
good  faith,  report  child  abuse  or  child 
neglect  will  not  suffer  retaliation  firom 
their  employers. 

§§  63.37-63.50  [Reserved] 

Elated:  August  9, 1995. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  95-21606  Filed  8-31-95;  8:45  am) 
BILUNQ  CODE  4310-01-l> 
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income  Tax  Refunds  and  Federal 
Salaries;  Final  Rule 
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Food  and  Consumer  Service 

7  CFR  Parts  271, 272  and  273 
[Arndt  No.  367] 

RIN  0684-AB89 

f 

Food  Stamp  Program:  Collecting  Food 
Stamp  Recipient  Claims  From  Federal 
Income  Tax  Refunds  and  Federal 
Salaries 

AGENCY:  Food  and  Consiuner  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  methods 
of  collecting  two  types  of  Food  Stamp 
Program  (FSP)  recipient  claims  from 
Federal  income  tax  refunds  and  from 
Federal  salaries.  The  two  types  of 
recipient  claims  are  inadvertent 
household  error  (IHE)  and  intentional 
Program  violation  (IPV)  claims.  These 
claims  represent  amoimts  of  benefits 
which  households  received  but  to 
which  they  were  not  entitled.  Under 
this  rule  claims  of  these  types  will  be 
collected  from  individuals  who  are  no 
longer  participating  in  the  FSP.  This 
rule  establishes  operating  procedures, 
due-process  notices,  and  appeal  rights 
and  other  rights  and  responsibilities  of 
individiials. 

DATES:  This  final  rule  is  efiective  and 
must  be  implemented  by  October  2, 

1995  except  that  State  agencies 
currently  participating  in  the  Federal 
Income  Tax  Refund  Offset  Program 
(FTROP)  must  implement  7  CFR 
272.2(d)(l)(xii)  no  later  than  November 
30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  I.  Porter,  Supervisor,  Issuance  and 
Accoimtability  Se^on,  State 
Administration  Branch,  Program 
Accoimtability  Division,  Food  Stamp 
Program,  3101  Park  Center  Drive,  Room 
907,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015,  Subpart  V 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 


officials. 

Regulatory  Flexibility  Act 

This  final  action  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 

L.  9&-354.  94  Stat.  1164,  September  19, 
1980).  William  E.  Ludwig, 

Administrator  of  the  Food  and 
Consumer  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  the  State  and  local  agencies 
which  administer  the  Food  Stamp 
Program  and  certain  individuals  who 
have  received  excess  food  stamp 
benefits.  Half  of  substantially  aU  State 
and  local  administrative  costs  for 
administering  the  Food  Stamp  Program 
are  reimbursed  by  the  Department. 

Executive  Order  12778 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
pohcies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intend^  to  have  retroactive 
effect.  Prior  to  any  judicial  challenge  to 
the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  were  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  connection  with  the 
test  of  F^OP  and  were  assigned  OMB 
Control  #0584-0446.  This  rule  makes 
some  changes  in  those  requirements.  An 
estimate  of  the  revised  burden 
associated  with  this  collection  will  be 
submitted  to  OMB  according  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  Comments  regarding  the 
information  collection  requirements  in 
this  rule,  including  suggestion's  to 
reduce  this  burden  may  be  sent  to:  U.S. 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  E)C  20250  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB  #0584-0446), 
Washington,  £)C  20503. 

Background 
A.  General 

The  Department  pubhshed  a  proposed 
rule  on  FTROP  and  the  Federal  Salary 
Offset  Program  (salary  offset)  on  June 
28, 1995  at  60  FR  33612.  A  total  of  nine 
comment  letters  were  received  on  this 


and  one  from  a  research  and  action 
group  concerned  with  nutrition  and 
related  issues  (an  action  group).  Those 
comments  are  discussed  below. 

The  abbreviated  citations  in  the 
subheadings  of  section  B  of  this 
preamble  correspond  to  paragraphs  in 
section  272.18(g)(5),  the  subheadings  in 
part  C  correspond  to  paragraphs  in 
section  273.18(g)(6). 

Three  State  agencies  expressed 
concern  that  there  would  not  be 
sufficient  time  to  implement  a  final  rule 
for  the  1996  offset  year  and 
recommended  that  the  final  rule  be 
phased  in  for  1997.  With  the  exception 
of  the  60-day  notice,  the  Department 
beUeves  that  State  agencies  can 
implement  the  requirements  of  the  final 
rule  within  the  30-day  implementation 
period.  As  discussed  later  in  this 
preamble,  for  October  1, 1995  State 
agencies  which  cannot  implement  the 
60-day  notice  specified  in  the  proposed 
rule  and  made  final  here  may  use  the 
format  and  contents  for  the  60-day 
notice  as  used  during  the  test  of  FTOOP. 

B.  Federal  Income  Tax  Refund  Offset 
Program  (FTROP) 

Types  of  claims  referable  under 
FTROP — (ii)(AXl):  Tlie  action  group 
objected  to  the  inclusion  of  IHE  claims 
as  a  t5rpe  of  claim  subject  to  FTROP 
because  it  believes  such  inclusion 
conflicts  with  the  Food  Stamp  Act  (7 
U.S.C.  §  2011,  et  seq.)  (the  Act).  In  B.2.C. 
of  the  preamble  to  the  proposed  rule, 
the  Department  explained  that  Section 
13  of  the  Act  authorizes  State  agencies 
to  use  “other  means  of  collection”  such 
£is  FTROP  for  both  IHE  and  IPV  claims 
when  households  do  not  pay  them 
through  voluntary  allotment  reduction, 
a  cash  repayment  schedule  or 
involuntary  allotment  reduction. 
Consequently,  under  the  final  rule  IHE 
claims  continue  to  be  subject  to 
collection  under  FTROP. 

Properly  established  claims — 
(ii)(A)(l):  One  State  agency  supported 
the  deletion  of  the  term  “delinquency” 
in  favor  of  listing  criteria  for 
determining  claims  past  due  and  legally 
enforceable,  and  cited  support  for  the 
deletion  of  the  three-month 
“delinquency  period.”  One  State  agency 
objected  to  the  proposed  requirement 
that  claims  be  properly  established, 
including  the  requirement  that 
addition^  demand  letters  be  provided 
prior  to  initiating  other  collection 
actions.  The  State  agency  beUeved  that 
this  language  required  additional  work 
for  State  agencies  and  was  ineffective. 
The  requirement  as  proposed  was 
intend^  only  to  incorporate  current 
requirements  for  recipient  claim 
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demand  letters.  Claims  for  which 
applicable  FSP  requirements  were  met 
would  be  considered  properly 
established,  and  no  greater  niunber  of 
demand  letters  would  be  required  for 
them  to  be  considered  subject  to  FTROP 
than  are  reqviired  imder  current  food 
stamp  regulations.  To  avoid  confusion 
on  tlds  point,  the  final  rule  deletes  the 
reference  to  additional  demand  letters 
from  section  273.18(^(5)(ii)(A)(l). 

The  action  group  objected  that  the 
proposed  rule  did  not  set  a  minimum 
period  for  which  a  claim  must  be 
overdue  before  it  could  be  referred  for 
offset.  The  group  suggested  90  days, 
since  in  some  cases,  such  as  where 
demand  letters  are  hand  delivered,  the 
group  contended  that  required  notices 
might  be  delivered  and  after  only  a  few 
days  a  determination  made  that  the  debt 
was  past  due.  Regardless  of  how 
delivered,  demand  letters  provide  the 
household  with  90  days  to  request  a  fair 
hearing.  In  addition  to  this  90-day 
period,  as  the  action  group 
acknowledges  in  its  comment,  imder 
proposed  FTROP  procedures,  at  least  60 
more  days  will  elapse  before  a  claim  can 
actually  be  referred  for  offset,  since 
under  FTROP  individuals  have  60  days 
to  request  a  State  agency  review. 
Furthermore,  just  prior  to  when  offsets 
actually  begin  in  late  January,  State 
agencies  are  required  to  submit  lists  of 
claims  to  be  deleted  frnm  IRS  offset  files 
due  to  payments  and  other  adjustments 
made  after  the  end  of  the  60-day  period. 
(Consequently,  individuals  have  ample 
opportunity  to  challenge  the  intended 
offset  under  the  procedures  as  proposed, 
and  the  final  rule  does  not  specify  a  90- 
day  minimum  “delinquency  period.” 

Joint  and  several  liabilit}^ii)(A)(2): 
The  proposed  rule  required  that,  for 
claims  to  be  consider^  past  due  and 
legally  enforceable  (referable  under 
FTROP),  State  agencies  must  verify  that 
there  is  no  individual  who  is  jointly  and 
severally  liable  for  the  claim  ^so 
currently  participating  in  the  FSP  in  the 
State.  One  State  agency  supported  this 
requirement,  stating  that  such 
verification  is  a  part  of  their  on-line 
claims  tracking  system.  Another  State 
agency  objected  because  they  did  not 
have  ^e  capability  for  such  verification. 
While  food  stamp  regulations  do  not 
specify  a  method  for  such  verification, 

7  (CFR  273.18(a)  is  clear  that  State 
agencies  are  required  to  establish  claims 
against  all  households  which  received 
more  food  stamp  benefits  than  they 
were  entitled  to  receive  or  which  have 
a  household  member  who  received  an 
overissuance  as  part  of  another 
household.  Current  food  stamp 
regulations  at  7  C]FR  273.18(d)  specify 
that  households  which  otherwise  fail  to 


pay  IHE  and  IPV  claims  will  have  their 
allotments  reduced.  Ckinsequently,  the 
verification  criteria  stated  in  the 
proposed  rule  should  be  information 
available  to  State  agencies  as  part  of 
their  ongoing  claims  collection 
activities. 

The  action  group  also  suggested  that 
if  an  individual  b^ins  participating  in 
the  FSP  after  a  claim  is  referred  but 
before  it  is  actually  offset,  the  State 
agency  should  be  required  to  collect  the 
claim  by  implementing  an  allotment 
reduction  and  withdrawing  the  referral. 
F(3S  agrees,  which  is  one  reason  why 
the  proposed  rule  at  section 
273.18(g)(5)(ii)(A)(2)  provided  that  a 
claim  caimot  ^  referred  under  FTROP 
where  any  individual  liable  for  the 
claim  is  participating  within  the  State. 

If  the  individu^  is  (re)certified  after  the 
claim  has  been  referred  but  before  it  is 
offset,  as  stated  in  section 
273.18(g)(5)(ix)(A),  the  State  agency  is 
obligated  to  delete  the  claim  firam  ^e 
IRS  file.  Should  an  overpayment  occur 
because  there  is  not  sufficient  time  to 
delete  the  claim,  as  stated  in  section 
273.18(g)(5)(ix)(B),  the  State  agency  is 
required  to  refimd  any  resulting 
overpayment.  The  Department  believes 
these  provisions  addr^s  the  concerns 
raised  by  the  group. 

The  action  group  raised  a  number  of 
other  objections  relating  to  the  impact  of 
joint  and  several  liability  for  food  stamp 
overissuances  on  the  proposed  rule. 
Section  13(a)(2)  of  the  Act  (7  U.S.C. 
2022(a)(2))  provides  that  all  adult 
members  of  a  household  at  the  time  of 
an  overissuance  are  jointly  and  severally 
liable  for  the  overissuance.  The  group 
felt  that  in  some  instances  the  proposal 
to  collect  the  claim  first  by  allotment 
reduction  if  any  person  liable  for  the 
claim  is  currently  participating  in  the 
program  is  unfair,  for  example,  where  a 
nonparticipating  former  household 
member  was  actually  culpable  for  the 
overissuance.  The  action  group  stated 
that  the  equities  favor  apportioning  the 
claim  against  the  nonparticipating  party 
that  actually  caused  the  overissuance. 
The  Department  believes  that  this  issue 
was  decided  by  (Congress  in  Section  13 
of  the  Act  when  it  established  joint  and 
several  liability  for  overissuances  and 
the  requirement  that  the  remaining 
household  members  must  repay  any 
overissuance  by  allotment  reduction. 
The  Act  makes  allotment  reduction 
mandatory  for  all  IPV  and  IHE  claims 
unless  the  household  agrees  to  an 
alternate  form  of  repayment.  Moreover, 
Sections  6  and  13  of  the  Act  clearly 
contemplate  that,  in  the  case  of  an  IPV, 
the  culpable  party  will  be  disqualified 
from  participating  in  the  FSP,  leaving 


the  claim  to  be  paid  by  remaining 
household  members. 

10~year  period— (U)(A)(4):  The 
proposed  rule  provided  several  criteria 
for  determining  if  a  claim  was  subject  to 
FTROP.  One  such  criteria  was  that  the 
initial  claim  demand  letter  must  be 
dated  within  10  years  of  January  31  of 
the  offset  year.  As  stated  in  B.3.b  of  the 
preamble  to  the  proposed  rule,  the 
Department  believes  that  the  demand 
letter  establishes  when  the  right  of 
action  accrues  on  recipient  claims.  Two 
State  agencies  stated  that  the  10-year 
period  should  be  measured  back-to  the 
date  of  the  last  payment  (assuming  some 
were  made).  The  action  group  objected 
to  the  proposal  because  it  felt  that  it  was 
inconsistent  with  what  the  group 
termed  the  statute  of  limitation  of  six 
years  for  pursuing  BPV  claims  and  IHE 
claims.  It  recommended  that  the  period 
should  begin  with  the  date  of  the  last 
overpapnent. 

The  Department  believes  the  policy  as 
stated  in  the  proposed  rule  is  consistent 
with  the  concept  of  a  “right  of  action” 
under  the  IRS  tax  offset  regulations,  as 
that  term  has  been  interpreted  by  a 
number  of  reviewing  courts.  See,  e.g. 
Grider  V.  Cavasos.  911  F2d  1158  (5ffi 
C]ir.,  1990);  Jones  v.  Cavasos,  889  F.2d 
1043  (11  C^.,  1989).  The  courts  have 
permitted  tax  offiet  for  administrative 
claims  not  reduced  to  judgment  even 
where  the  judicial  statute  of  limitations 
has  already  expired,  reasoning  that  the 
Federal  Ckivemment’s  right  of  action 
does  not  necessarily  accrue  until  the 
claim  is  assigned  to  the  Federal 
(k)vemment,  or  where  the  judicial 
statue  of  limitation  has  expired  but  the 
10-year  FTROP  administrative 
limitation  has  not. 

In  addition,  the  Department  believes 
the  proposed  rule  is  dso  consistent  with 
discovery-tolled  statutes  of  limitation, 
such  as  that  in  28  U.S.C.  2416. 
Moreover,  the  IRS  modified  its  FTROP 
regulations,  substituting  the  phrase 
“right  of  action”  for  “date  of 
de^quency,”  in  order  to  clarify  that  in 
cases  such  as  defaulted  student  locms, 
the  10  years  for  FTROP  referral  is 
counted  from  the  date  the  defaulted 
loan  is  assigned  to  the  Federal 
(kivemment,  and  not  the  earlier  date  on 
which  the  actual  default  occurred.  See 
57  FR 13035, 13036.  The  State  agency 
would  still  be  required  to  establish  and 
calculate  the  claim  by  including  only 
those  overissuances  which  occurred 
within  six  years  of  the  discovery  of  the 
claim  as  required  by  7  OTi  273.18(b)  for 
IHE  claims  and  7  CFR  273.18(c)(2)  for 
IPV  claims.  Once  the  claim  is 
established,  however,  the  State  would 
have  10  years  to  try  to  collect  it  under 
FTROP.  Accordingly,  the  final  rule 
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makes  no  change  in  the  language  of  the 
proposed  rule  on  the  matter  of  the  10- 
year  period  for  determining  a  claim 
subject  to  FTROP. 

Voluntary  payments — (ii)(A)(5):  One 
State  agency  stated  that  individuals 
often  regularly  pay  on  claims  without 
signing  an  agreement  to  do  so.  They 
beheved  such  individuals  are  indicating 
willingness  to  pay  the  claim  as  much  as 
if  they  had  signed  an  agreement.  They 
reconunended  that  the  rule  language  be 
revised  to  delete  reference  to  7  CFR 
272.18(g)(2),  where  payment  schedules 
are  discuss^.  The  Department  agrees 
that  whether  a  written  agreement  exists 
is  not  as  important  as  whether  a  claim 
is  being  repaid  and  that  State  agencies 
should  have  the  flexibility  to  decide  if 
claims  are  being  repaid  r^ularly  and  so 
are  not  subject  to  FTROP.  Accordingly, 
the  final  rule  makes  the  reconunended 
change.  For  consistency,  the  adjective 
“scheduled”  as  applied  in  the  proposed 
rule  to  involimtary  payments  is  replaced 
with  “regular.’'* 

The  proposed  rule  stated  that  cleums 
for  which  the  State  agency  has  received 
volimtary  payments  and  scheduled, 
involimtary  payments  would  be 
considered  past  due  and  legally 
enforceable  30  days  after  the  due  date 
for  a  regular  payment  which  was  not 
received.  The  action  group  contended 
that  the  proposed  30-day  period  for  a 
default  on  a  payment  agreement  does 
not  permit  sufficient  time  for  the  State 
agency  to  issue  the  required  notice  of 
such  default  under  section  273.18(g)(2). 
That  section  of  FSP  regulations  requires 
that  State  agencies  provide  households 
notice  when  an  installment  payment  is 
not  received  and  an  opportimity  to 
negotiate  a  new  payment  schedule 
before  other  collection  actions  are 
initiated.  These  requirements  apply  to 
claims  which  State  agencies  may  want 
to  refer  for  collection  under  FTROP.  To 
clarify  this  matter,  in  section 
273.18(g)(5)(ii)(A)(5)  this  final  rule 
replaces  the  proposed  30-day  default 
period  with  foe  provision  that  claims  for 
which  State  agencies  have  been 
receiving  regular  payments  will  be 
deemed  past  due  and  legally  enforceable 
if  foe  individual  does  not  respond  to  a 
notice  of  default  of  a  payment 
agreement  and  remedy  foe  default  as 
specified  m  section  273.18(g)(2). 

Combined  claims/judgment  claims — 
(ii)(B)(2):  The  proposed  rule  stated  that 
claims  reduced  to  judgment  cannot  be 
combined  with  other  claims.  The 
preamble  explained  foe  reason:  foe  IRS 
requires  that  judgment  claims,  which 
are  not  subject  to  foe  10-year  limit  for 
referral  imder  FTROP,  be  identified  as 
such.  One  State  agency  recommended 
that  foe  rule  be  changed  to  allow 


combining  judgment  claims  and  other 
claims  if  foe  judgment  claim  is  less  them 
10  years  pe^st  due.  This  caimot  be  done 
due  to  foe  IRS  requirement  that 
judgment  claims  be  sepeirately 
identified.  (See  IRS  Revenue  Procedure, 
“Magnetic  Media  Reporting  for  Federal 
Income  Tax  Refund  Offset  Program 
(Debtor  Master  File).) 

Another  State  agency  asked  if,  when 
an  individual  owes  a  judgment  claim 
and  another  claim  and  foe  judgment 
claim  is  referred,  can  foe  other  claim 
also  be  referred.  In  such  a  case,  foe  other 
claim  cemnot  be  referred  for  that 
individual.  The  IRS  would  identify 
those  referrals  as  dupheate  records  and 
both  would  be  rejected.  In  these 
circiunstances,  foe  State  agency  must 
refer  either  foe  judgment  claim  or  foe 
other  claim.  Multiple,  non-judgment 
claims  may  be  consolidated. 

One  State  agency  asked  for  a 
definition  of  judgment,  in  particular 
whether  it  refers  to  a  civil  or  criminal 
action.  The  word  “judgment’’  generally 
refers  to  debts  resulting  from  civil 
actions  but  restitutionary  orders  may 
also  result  from  criminal  actions.  Since 
circiunstances  vary  and  depend  on  State 
and  local  law.  State  agencies  should 
consult  with  their  legal  counsel  if  they 
have  questions  about  how  a  judgment 
on  a  recipient  claim  affects  foe  10-year 
period  for  being  subject  to  collection 
fi-om  FTROP.  _ 

The  action  group  urged  that  FTROP 
be  limited  to  collecting  debts  reduced  to 
judgment.  However,  foe  group 
acknowledged  that  Congress  and  foe 
courts  have  not  required  this.  The  group 
argued  that  to  permit  tax  offset  of  non¬ 
judgment  debts  is  inconsistent  with  foe 
Act,  and  in  particular  with  foe 
provisions  in  Section  13(c)(2)  (7  U.S.C. 
2022(c)(2))  which  provide  for 
garnishment  of  State  unemployment 
benefits  to  recover  FSP  overissuances. 
That  provision  requires  either  consent 
of  foe  individual  or  a  “writ,  order, 
summons,  or  other  similar  process  in 
foe  nature  of  a  garnishment  firom  a  court 
*  *  -phe  Department  believes  that 
foe  judicial  process  requirement  in 
Section  13(c)(2)  was  intended  to 
recognize  that  unemployment  benefits 
are  paid  by  individual  States  fi'om  State 
funds,  and  that  it  is  necessary  to  follow 
State  procedures  to  garnish  them.  In 
contrast,  FTROP  involves  funds  held  by 
another  Federal  agency,  foe  IRS,  for 
which  Congress  itself  has  established 
foe  necessary  requirements  to  effect  a 
“garnishment.”  The  Department 
believes  its  proposed  procedures  meet 
these  requirements. 

Undelivered  60-day  notices — (iii)(D): 
The  proposed  rule  stated  that  claims  for 
which  60-day  notices  are  returned  as 


undeliverable  may  be  referred  for 
collection  under  FTROP.  One  State 
agency  supported  this  provision;  The 
action  group  opposed  it  on  foe  grounds 
that  it  violates  due  process.  As 
discussed  in  B.3.c.  of  foe  preamble  to 
foe  proposed  rule,  IRS  regulations 
provide  that  foe  use  of  foe  most  current 
address  for  foe  debtor  provided  by  foe 
IRS  constitutes  a  reasonable  effort  to 
notify  foe  individual  about  foe  intended 
referral  for  offset.  As  mentioned  in  foe 
background  to  foe  August  1991  General 
Notice,  foe  IRS  requires  that  taxpayers 
notify  foe  IRS  of  their  current  address. 
The  Department  recognizes  that 
taxpayers  may  not  always  comply  with 
this  requirement  and  may  move  before 
a  timely  submitted  change  of  address  is 
processed.  For  these  reasons,  among 
others,  in  B.3.d.  of  foe  preamble  to  foe 
proposed  rule  when  discussing  requests 
for  review,  foe  Department  pointed  out 
that  State  agencies  are  required  to 
refund  over  collections  if  after  foe  60- 
day  period  for  requesting  such  reviews 
infoviduals  document  that  a  claim 
collected  through  FTROP  is  not  past  due 
and  legally  enforceable.  The  proposed 
rule  incorporated  a  reference  to  this 
requirement  at  section 
273.18(g)(5)(viii)(B).  Consequently,  this 
final  rule  makes  no  change  in  foe 
provision  that  claims  for  which  60-day 
notices  are  returned  as  undeliverable 
may  be  referred  for  collection  under 
FTROP. 

Contents  of  the  60-day  notice — (iv): 
Two  State  agencies  supported  foe 
inclusion  of  information  and 
instructions  about  requesting  reviews. 
One  State  agency  included 
recommendations  for  certain  editorial 
changes  and  reorganization.  We 
considered  those  recommendations  and 
as  a  result  modified  foe  final  rule  in 
section  273.18(g)(5)(iv)(I)  to  replace  foe 
acronym  “FTROP”  with  foe  pfoase  “foe 
Federal  Income  Tax  Refund  Offset 
Program.”  The  action  group  also 
suggested  some  editorial  changes  to  foe 
proposed  60-day  notice  language.  We 
are  adopting  their  suggestion  to  move 
foe  second  sentence  of  section 
273.18(g)(5)(iv)(D)  so  it  becomes  foe  first 
sentence  of  section  273.18(g)(5)(iv)(E)  in 
foe  final  rule.  We  agree  that  this  change 
improves  foe  clarity  of  foe  notice. 

One  State  agency  opposed  foe 
proposed  60-day  notice  on  foe  grounds 
that  foe  notice  would  be  two  pages  long 
and  in  their  experience  individuals  did 
not  read  foe  information  provided  in  foe 
shorter  notice  during  foe  test  of  FTROP. 
The  Department  believes  that  foe 
additional  information  should  be 
provided  for  foe  reasons  stated  in  B.3.d. 
of  foe  preamble  to  foe  proposed  rule. 
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The  action  group  recommended  other 
changes  and  additions  to  the  60-day 
notice,  specifically  that  it  contain  a 
statement  of  the  standard  for  when 
offset  is  proper,  an  expUcit  offer  to 
renegotiate  an  installment  plan,  and  a 
list  of  possible  defenses  to  offset.  As 
discussed  above,  the  final  rule  clarifies 
that  current  FSP  regulations  on 
renegotiating  instaUment  plans  apply  to 
determining  if  claims  may  be  referred 
for  collection  under  FTROP.  As  the 
action  group  acknowledges,  the 
Department  proposed  the  addition  of  a 
substantive  amount  of  information  to 
help  individuals  determine  why  their 
claim  is  considered  subject  to  FTOOP 
and  how  to  request  a  review  of  the 
intended  collection  action.  (The  reasons 
for  the  additional  information  were 
discussed  in  B.3.d.  of  the  preamble  to 
the  proposed  rule  with  respect  to  the 
contents  of  the  60-day  notice  in  general 
and  dociunenting  that  a  claim  is  not 
referrable  under  FTROP.)  The 
Department  has  reviewed  the  action 
group’s  suggestions  and  believes  that 
^e  additions  would  not  improve  the  60- 
day  notice  with  respect  to  helping 
in^viduals  imderstand  the  basis  for  the 
intended  collection  action  or  how  to 
request  a  review.  For  example,  the 
action  group  suggests  defining  “jointly 
and  severally  liable”  and  emphasizing 
that  the  notice  recipient  had  to  be  an 
adult  household  member  at  the  time  of 
the  overissuance  in  order  to  be  liable  for 
the  claim.  The  proposed  rule  at  section 
273.18(g)(5)(iv)(D)  required  that  the  60- 
day  notice  state  that  all  adults  who  were 
household  members  when  excess  food 
stamp  benefits  were  issued  to  the 
household  are  jointly  and  severally 
liable  for  the  value  of  those  benefits,  and 
that  collection  of  claims  for  such 
benefits  may  be  piusued  against  all  such 
individuals.  The  language  clearly  states 
the  policy  of  liability  with  respect  to 
adult  household  members,  and  the 
Department  believes  that  stating  that 
“collection  of  claims  for  such  benefits 
may  be  pmrsued  against  all  such 
individuals”  is  sufficient  explanation  of 
“joint  and  several  liability”  for  purposes 
of  the  60-day  notice.  Consequently,  the 
final  rule  makes  no  changes  in  the 
proposed  rule  with  respect  to  this 
provision.  The  Department  has  carefully 
reviewed  all  of  the  action  group’s 
suggestions  and  believes  that  they 
would  unnecessarily  lenghten  the  60- 
day  notice.  Accordingly,  the  Department 
is  not  adopting  them. 

One  State  agency  commented  that  if 
this  rule  were  pubhshed  thirty  days 
after  the  end  of  the  comment  period, 
there  would  be  insufficient  time  to 
revise  the  content  of  the  60-day  notice 


in  time  for  mailing  prior  to  October  1, 
1995.  The  Department  recognizes  that 
this  may  be  a  problem  for  some  State 
agencies  and  has  decided  to  allows  State 
agencies  which  cannot  make  the 
necessary  changes  in  time  to  use  the 
same  notice  format  used  during  the  test 
of  FTROP  in  previous  years  for  offset 
year  1996.  Section  273.18(g](5)(iii)(A) 
has  been  revised  to  reflect  this  option. 
While  the  Department  believes  that  the 
previous  notice  format  was  sufficient  to 
provide  adequate  notice  to  persons 
potentially  subject  to  offset,  because  the 
new  format  is  an  improvement  in  that 
it  provides  more  information,  the 
Department  urges  all  State  agencies  to 
use  the  new  format  for  the  1996  offset 
year  if  possible.  All  State  agencies  will 
be  required  to  use  the  new  format  for 
the  1997  and  subsequent  offset  years. 

Tax  refunds  subject  to  offset-^iv)(B): 
The  action  group  asserted  that  tax 
refunds  which  represent  an  Earned 
Income  Tax  Credit  (EITC)  should  not  be 
subject  to  offset  because  such  an  action 
is  at  cross  piuposes  with  the  EITC.  As 
discussed  in  B.2.c.  of  the  preamble  to 
the  proposed  rule,  the  Department  does 
not  agree  with  this  position  since 
Congress  has  not  enacted  legislation 
excluding  EITC  from  such  debt 
collection  as  FTROP.  Additionally,  the 
Department  wishes  to  point  out  tJ^t  the 
Supreme  Court  resolved  this  issue  by 
holding  in  Sorenson  v.  Secretary  of  the 
Treasury,  475  U.S.  851  (1986),  that  an 
Eire  refund  is  subject  to  offset  imder 
FTROP. 

Offset  fee — (iv)(C):  The  proposed  rule 
stated  that  the  60-day  notice  must 
advise  individuals  that  a  charge  for  the 
administrative  cost  of  collection  would 
be  added  to  their  claims  and  that 
amount  would  also  be  deducted  if  the 
claim,  or  any  portion  of  the  claim,  was 
deducted  from  their  tax  refund.  Two 
State  agencies  supported  this  proposal. 
The  action  group  opposed  it  on  the 
grovmds  that  it  is  burdensome,  that  the 
IRS  could  increase  the  amoimt  of  the 
charge,  and  that  there  is  no  authority  for 
it  in  the  Act.  As  stated  in  B.3.d.  of  the 
preamble  to  the  proposed  rule, 
individuals  can  avoid  paying  the  fee  by 
paying  the  claim  voluntarily.  The  IRS 
ba^s  the  amount  of  the  offi^t  fee  on  the 
cost  of  operating  FTROP.  Section  13(a) 
of  the  Act  (5  U.S.C  2022(a))  gives  the 
Secretary  general  authority  with  respect 
to  recipient  claims,  and  the  Department 
believes  that  this  entails  authority  to 
impose  reasonable  administrative 
charges  for  collecting  claims. 
Accordingly,  the  find  ruld  makes  no 
change  in  this  provision  for  assessing 
offset  fees  against  individuals. 

There  are  instances  dming  a 
particular  offset  year  when  more  than 


one  offset  for  a  food  stamp  claim  is 
made  against  a  tax  refund  due  an 
individual.  One  State  agency  asked 
whether  in  such  cases  ffie  I]^  charges 
a  second  off^t  fee.  The  IRS  currently 
charges  an  offset  fee  each  time  it  makes 
an  offiet,  and  they  deduct  that  fee  from 
the  amount  offset  before  sending  funds 
to  FCS.  FCS  will  add  the  amoimt  of  the 
IRS  fee  to  a  claim  referred  under  FTROP 
only  once  for  a  particular  offset  year. 

The  Department  will  advise  State 
agencies  about  funding  additional  offset 
fees. 

One  State  agency  commented  that 
notifying  individuals  about  the  amount 
of  the  offset  fee  would  be  bmdensome 
to  State  agencies  and  increase  Federal 
costs.  The  proposed  rule  reqriired  that 
State  agencies  notify  individuals  about 
the  amount  of  the  offset  fee  when  they 
notify  them  about  the  amount  of  any 
offset.  (See  section  273.18(g)(5)(viii)(A).) 
As  stated  in  the  preamble  to  the 
proposed  rule,  FCS  will  advise  State 
agencies  of  the  amoimt  of  the  fee.  FCS 
expects  to  so  in  December  or  early 
January.  This  should  give  State  agencies 
sufficient  time  to  insert  the  amoimt  in 
offset  notices  to  be  sent  to  individuals. 
State  agencies  would  need  to  redesign 
current  offset  notices  to  accommodate 
this  information.  State  agencies  should 
be  able  to  use  their  current  offset  notices 
to  inform  individuals  about  any  second 
offsets  made. 

One  State  agency  suggested  that  IRS 
should  be  able  to  determine  the  amount 
of  the  fee  in  time  for  it  to  be  included 
in  the  60-day  notice  or  that  a  flat  $10  fee 
be  charged.  FCS  will  not  know  the 
amount  of  the  fee  in  time  to  provide  it 
to  State  agencies  for  those  notices.  As  a 
result,  the  Department  believes  the  60- 
day  notice  should  advise  individuals  of 
the  approximate  amount  of  the  fee. 
Accordingly,  the  final  rule  requires  that 
60-day  notices  include  such 
information.  For  the  foreseeable  future, 
the  amount  to  be  used  is  $10.00.  FCS 
will  advise  State  agencies  should  that 
amount  need  to  be  changed. 

In  fight  of  State  agency  comments 
indicating  that  implementation  of  the 
offset  fee  would  be  difficult  to 
accomplish  for  the  1996  offset  year  and 
the  fact  that  this  final  rule  is  being 
published  later  in  the  tax  cycle  than  was 
originally  hoped,  the  Department  has 
decided  to  delay  implementation  of  the 
offset  fee  until  ffie  1997  offset  year.  State 
agencies  which  elect  to  utilize  the  new 
60-day  notice  as  discussed  above  will  be 
required  to  delete  any  reference  in  the 
notice  to  the  collection  of  the  fee. 

Toll-free/collect  phone  numbers — 
(iv)(E)  and  (vu)(B}:  The  proposed  rule 
required  that,  because  of  IRS 
requirements,  the  telephone  number  of 
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the  State  agency  contact  in  both  the  60- 
day  notice  and  the  notice  to  individuals 
about  offsets  must  be  either  toll-free  or 
collect.  One  State  agency  objected  to 
these  requirements.  The  find  rule 
retains  them  because  of  the  IRS 
requirements. 

Review  requests — {iv){F):  The 
proposed  rule  required  that  60-day 
notices  advise  individuds  that  review 
requests  must  be  in  writing.  One  State 
agency  supported  that  requirement.  The 
action  group  favored  allowing  ord 
requests.  The  group  stated  that  requiring 
written  requests  imposes  a  burden  on 
people  widi  limited  literacy  skills.  As 
discussed  in  B.S.d.  of  the  preamble  to 
the  proposed  rule,  we  continue  to 
believe  that  review  requests  must  be 
submitted  in  writing  to  avoid  the 
difficulty  of  discerning  whether  an  ord 
or  telephonic  contact  is  simply  to 
inquire  about  the  claim  or  constitutes  a 
formd  review  request.  Individuds  with 
limited  literacy  skills  could  obtain 
assistance  from  whomever  helps  with 
their  other  written  communications. 
They  might  also  advise  State  agencies 
about  their  difficulty  so  that  a  solution 
appropriate  to  the  particular 
circumstances  could  be  worked  out. 

The  action  group  also  questioned 
whether  it  is  appropriate  to  require 
dociunentation  to  submitted  along 
with  the  request  for  review  since  it  may 
take  time  for  an  individual  to  obtain  the 
necessary  documentation  and  this  could 
cause  them  to  miss  the  60-day  deadline 
for  a  review.  The  action  group  suggested 
that  adjournment  for  gocd  cause  should 
be  dlowed  to  provide  time  to  obtain 
documents.  As  the  Department 
explained  in  B.3.e.  of  the  preamble  to 
the  proposed  rule,  DEFRA  requires  that 
the  State  agency  consider  any  evidence 
that  the  debt  is  not  past  due  or  legally 
enforceable  which  is  submitted  within 
60  days  of  the  notice.  The  60-day  limit 
in  the  proposed  rule  complies  with  this 
requirement.  Moreover,  as  the 
Department  stressed  in  B.3.h.  of  the 
proposed  rule,  if  after  the  60-day  period 
the  individual  produces  dociunentation 
showing  the  claim  is  not  past-due  or 
legally  enforceable,  existing  FSP 
relations  require  that  any  amoimt 
collected  on  the  claim  be  refunded. 
Accordingly,  the  final  rule  does  not 
change  the  requirement  that 
documentation  or  evidence  be 
submitted  with  the  review  request. 

Bankruptcy — (iv)(G):  The  proposed 
rule  stated  that  the  60-day  notice  must 
state  that  a  claim  is  not  legally 
enforceable  if  a  bankruptcy  prevents 
collection  of  the  claim.  Under  the 
August  1991  General  Notice,  the 
individual  was  required  to  document  an 
assertion  of  bankruptcy.  Three  State 


agencies  commented  on  the  proposed 
c^emge.  They  asked  what  the  new 
language  meant,  objected  to  it  on  the 
groimds  that  individuals’  bankruptcy 
petitions  were  often  denied,  and  stated 
that  individuals  should  be  required  to 
docmnent  bankruptcy.  As  discussed  in 
B.3.d.  of  the  preamble  to  the  proposed 
rule,  bankruptcy  law  prohibits  requiring 
documentation  of  baidouptcy.  If  it  is 
necessary  to  validate  an  individual’s 
assertion  of  bankruptcy,  a  State  agency 
should  check  the  records  of  the 
appropriate  bankruptcy  court. 

State  agency  action  on  review 
requests^v):  One  State  agency  reported 
that  when  a  review  request  is  received 
without  docmnentation,  it  reviews  its 
case  files  to  determine  whether  the 
claim  is  past  due  and  legally 
enforceable.  They  foimd  this 
burdensome  and  difficult  to  accomplish 
within  the  60-day  period.  They 
recommended  a  two  stage  response  for 
such  situations,  the  first  a  notice  that 
adequate  documentation  was  not 
received,  the  second  detailing 
information  about  the  claim  from  the 
case  file. 

The  proposed  rule  provided  for 
expanded  guidance  to  individuals  (in 
60-day  notices)  about  documenting  the 
status  of  their  claim,  and  stated  that 
State  agencies  must  determine  whether 
or  not  claims  are  past  due  and  legally 
enforceable  based  on  a  review  of  their 
records,  and  of  docvunentation, 
evidence  or  other  information  from  the 
individual.  The  proposed  rule  also 
stated  that  a  reason  for  a  determination 
that  a  claim  was  past  due  and  legally 
enforceable  is  the  individual’s  failure  to 
provide  documentation  to  the  contrary. 
The  Department  expects  that  the  scope 
of  State  agency  file  review  will  be 
sufficient  to  respond  to  the  issues  raised 
by  the  documentation,  evidence  and/or 
explanation  provided  with  the  review 
request.  One  State  agency  supported  the 
requirement  for  stating  the  reason  for 
the  decision  on.the  review,  including 
citing  inadequate  documentation.  The 
final  rule  meices  no  change  in  the 
requirement. 

The  action  group  contended  that  the 
review  by  the  State  agency  of  a 
proposed  tax  refund  offset  must  be  a  full 
hearing  when  an  individual  alleges  in 
the  FTROP  review  process  that  they 
never  received  a  dememd  letter.  As 
discussed  above  in  connection  with 
review  requests,  and  as  discussed  in 
B.3.d.  of  the  preamble  to  the  proposed 
rule,  the  Department  believes  that  the 
review  rights  provided  in  the  proposed 
rule  comply  with  statutory  and 
regulatory  requirements.  The  group  also 
argued  for  an  additional  full  fair  hearing 
on  the  grounds  that  some  households 


which  are  not  participating  when  they 
receive  their  fair  hearing  notice  do  not 
respond  because  they  believe  the  State 
agency  has  no  way  to  collect  the 
overpayment  except  by  allotment 
reduction  if  the  household  again 
piulicipates  in  the  program.  The 
Department  does  not  ^d  that  the 
equities  in  such  a  situation  favor 
providing  an  additional  opportimity  for 
a  fair  hearing  merely  because  a 
household  now  views  the  collection 
threat  as  credible. 

One  State  agency  stated  that  referring 
claims  denied  for  lack  of  documentation 
to  FCS  will  be  a  waste  of  FCS  time  since 
in  such  situations  individuals  will  have 
no  more  docmnentation  to  provide  FCS 
than  they  did  the  State  agency. 
Individuals,  not  State  agencies,  request 
FCS  reviews  of  State  agency  decisions. 
The  opportunity  for  such  review  is 
required  in  IRS  rules  as  discussed  in 
B.3.e.  of  the  preamble  to  the  proposed 
rule.  Accordingly,  the  requirement  is 
retained  in  the  final  rule. 

October  31  cut-off — (v)(E):  In  the 
FTROP  process  there  are  two  important 
due-process  time  frames,  the  60-day 
period  individuals  have  to  request  a 
State  agency  review  and  the  30-day 
period  to  request  an  FCS  review.  To 
accommodate  these  time  frames  and  to 
provide  State  agencies  time  to  prepare 
and  submit  certified  files  in  early 
December  of  each  year,  the  proposed 
rule  provided  that  State  agencies  could 
not  refer  for  offset  a  claim  for  which  a 
timely  State  agency  review  request  is 
received  unless  by  October  31  preceding 
the  offset  year  the  State  agency 
determined  the  claim  past  due  and 
legally  enforceable,  and  notified  the 
individual  of  that  decision. 

Two  State  agencies  objected  to  the 
October  31  cut-off  date  because  of  the 
number  of  claims  for  which  review 
requests  £ire  received  between  October 
31  and  November  30.  The  Department  is 
concerned  that  the  October  31  cut-off 
will  reduce  the  nrimber  of  claims  which 
might  otherwise  be  referable  for 
collection  under  FTROP.  Because  more 
time  is  needed  to  give  due  consideration 
to  alternatives  for  dealing  with  this 
matter,  this  rule  makes  no  change  in 
proposed  rule  with  respect  to  the  cut¬ 
off.  The  Department  intends  to  address 
the  cut-off  date  in  a  later  rulemaking. 

Actions  on  offsets — (viii):  The  action 
group  urged  the  Department  to  provide 
post-deprivation  hearings  in  addition  to 
the  two  pre-offset  reviews  which  are 
available,  particularly  to  insure  that 
claims  which  are  mistakenly  offset  are 
repaid  promptly.  The  Department 
believes  that  the  proposed  system  of  a 
State  agency  review  followed  by  an  FCS 
review  is  sufficient  to  provide  adequate 
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I  due  process  to  individuals.  Moreover, 

section  273.18(g)(5)(viii)(B)  of  this  rule 
references  the  provision  at  section 
273.18(i)(4)  of  food  stamp  regulations 
which  reqiiires  that  the  State  agency 
return  overpayments  as  soon  as  possible 
after  the  overpayment  becomes  Imown. 

Reporting-^ix)(C):  The  proposed  rule 
eliminated  the  management  report 
required  by  the  August  1991  General 
Notice  and  replaced  it  with  a 
requirement  that  annually  and  no  later 
than  the  tenth  of  October  of  the  year 
prior  to  the  offset  year  State  agencies 
report  in  writing  to  the  FCS  regional 
office  the  niunber  of  60-day  notices 
mailed  and  the  total  dollar  value  of  the 
claims  associated  with  those  notices. 

One  State  agency  supported  this  change. 
To  be  consistent  with  change  in  the 
mailing  date  of  60-day  notices,  this  final 
rule  requires  that  the  report  be 
submitted  no  later  than  10  days  after  60- 
day  notices  are  mailed. 

Alternate  60-day  notice — (x):  The 
required  contents  for  this  60-day  notice 
are  set  forth  in  section  273.18(g)(5)(x). 
This  section  contains  the  specifications 
fi'om  the  August  1991  General  Notice, 
updated  to  reflect  a  statutory  change 
and  slightly  modified  in  response  to 
experience  dwing  the  test  of  FTROP. 

FCS  has  previously  provided  State 
agencies  language  for  this  notice  and 
has  discussed  it  dming  training 
sessions. 

C.  Federal  Salary  Offset 
As  stated  in  the  proposed  rule,  the 
Department  tested  salary  offset  under 
the  authority  of  a  General  Notice 
pubhshed  August  29, 1994  at  59  FR 
44400.  The  Department  received  one 
formal  comment  on  that  General  Notice 
and  is  responding  to  that  comment  in 
this  preamble.  In  addition,  the 
Deptulment  used  experience  firom  the 
test  of  salary  offset  as  well  as  comments 
received  on  the  proposed  rule  in 
developing  these  final  salary  offset 
regulations. 

Claims  subject  to  salary  offset — (i): 
One  State  agency  recommended  that, 
because  of  &e  overall  work  required  of 
State  agencies  in  connection  with  salary 
offset,  only  those  claims  owed  by 
Federal  employees  which  are  not 
collected  by  offset  from  tax  refunds 
should  be  pursued  through  salary  offset. 
All  claims  submitted  for  FTROP  are 
matched  against  Federal  employee 
records  to  identify  claims  owed  by 
Federal  employees.  The  IRS  requires 
that  all  such  claims  be  stripped  firom  the 
files  of  claims  which  will  be  referred  for 
collection  through  FTROP. 
Consequently,  to  the  extent  that  they  are 
identified  by  this  procedvue,  claims 
owed  by  Federal  employees  may  not  be 


referred  for  collection  by  FTROP  and  are 
accordingly  subject  to  the  salary  offset 
procedures. 

Two  State  agencies  commented  that 
State  agencies  should  not  be  required  to 
participate  in  salary  offset  as  a  condition 
of  participating  in  tax  offset.  They 
argued  that  the  salary  collection  effort  is 
burdensome  and  not  cost  effective.  FCS 
is  requiring  State  agencies  to  participate 
to  ensiue  that  Federal  employees  are 
held  to  the  same  standards  of  repayment 
as  other  citizens.  Although  FCS  has  not 
changed  the  requirement  in  the 
proposed  rule  that  State  agencies 
participating  in  tax  offset  also 
participate  in  salary  offset,  FCS  wants  to 
clarify  what  the  required  participation  >■ 
entails  for  State  agencies.  Particularly, 
FCS  does  not  intend  this  rule  to  change 
ciurent  policy  at  7  CFR  273.18(d)(4)(iv), 
and  7  C^  273.18  (e)(1)  and  (e)(2)  whi(± 
allow  State  agencies  to  cease  collection 
activities  when  they  are  not  cost 
effective. 

FCS  acknowledges  that  to  date 
experience  with  s^ary  offset  is  limited. 
FCS  intends  to  work  with  State  agencies 
in  partnership  to  apply  new  experience 
and  new  technologies  to  develop  the 
most  cost  effective  collection  methods 
possible.  In  support  of  that  goal,  FCS 
wants  to  clarify  that  just  as  State 
agencies  would  not  be  required  to 
pursue  collection  of  every  claim  no 
matter  how  small,  FCS  will  not 
necessarily  refer  every  claim  identified 
as  being  owed  by  a  Federal  employee  to 
State  agencies  for  the  collection  effort 
specified  in  the  salary  offset  regulation. 

The  action  group  was  concerned  that 
the  State  agency  may  collect  an  amovmt 
which  exceeds  the  claim  by  continuing 
other  means  of  collection  while  salary 
offset  procediues  are  pending,  including 
food  stamp  allotment  reductions.  All 
claims  referred  for  salary  offset  must 
also  meet  the  efigibility  requirements  for 
FTROP,  including  the  requirements  in 
section  273.18(G)(5)(ii)  that  the  portion 
of  the  claim  referred  imder  FTROP  or 
salary  offset  must  not  be  simultaneously 
subject  to  other  forms  of  collection  and 
that  no  individual  liable  for  the  claim  is 
currently  participating  in  the  FSP. 

Confidentiality  requirements — (ii )( C): 
One  State  agency  stated  that,  since 
personnel  have  been  advised  of  the 
confidentiahty  requirements  for  FTROP 
data,  repeating  the  security  agreements 
would  not  serve  a  useful  purpose.  The 
IRS  specifies  data  security  requirements 
for  FTROP,  the  Department  of  Defense 
and  the  United  States  Postal  Service  for 
salary  offset.  Security  procediues  for 
FTROP  and  salary  offset  data  may  be 
identical  in  a  State  agency,  but  State 
agencies  should  review  the  seciirity 
procedures  for  salary  offset  to  make  sure 


that  they  meet  the  requirements  of  this 
final  rule  and  take  steps  to  assure  that 
personnel  understand  that  salary  offset 
data  must  be  accorded  the  specified 
confidentialify  and  securib^rotection. 

Notices — (iii)  and  (v)(E):  Tne  action 
group  luged  the  Department  to  require 
the  same  level  of  detail  in  what  the 
group  called  the  “notice  of  impending 
salary  offset”  as  in  the  60-day  notice 
used  for  FTROP.  As  proposed,  salary 
offset  utilizes  two  notices.  First,  the 
proposed  rule  requires  State  agencies  to 
provide  individuals  with  an  “advance 
notice  of  salary  offset.”  This  notice  is 
provided  so  that  the  State  agency  may 
offer  the  debtor  a  chance  to  voluntarily 
pay  the  debt  before  it  is  referred  to  FCS. 
The  second  notice  is  required  by 
Departmental  rules  at  7  CFR  3.55  which 
details  the  contents  of  the  “Notice  of 
Intent”  of  salary  offset.  The  proposed 
rule  specified  that  the  FSP  notice  of 
intent  would  comply  with  E)epartmental 
requirements  subject  to  several 
mc^fications.  The  Departmental 
regulations  detail  the  information  which 
is  required  to  be  provided  debtors  in  the 
notice  of  intent  to  assure  that,  among 
other  things,  they  have  sufficient 
information  about  appealing  the  intent 
salary  offset.  The  Department  beheves 
that  the  contents  of  these  two  notices 
provide  ample  information  for  debtors 
about  their  rights  and  responsibilities 
with  respect  to  salary  offset. 
Accordingly,  the  final  rule  makes  no 
changes  in  the  proposed  requirements 
for  the  two  salaiy  offset  notices. 

Referrals  to  FCS-^iii)(B):  The 
proposed  rule  required  that  within  90 
days  of  the  date  of  the  advance  notice, 
the  State  agency  refer  to  FCS  all  claims 
for  which  the  State  agency  does  not 
receive  timely  and  adequate  response  as 
specified  in  the  advance  notice.  The 
advance  notice  gave  debtors  30  days  to 
respond  to  State  agencies. 

Consequently.  State  agencies  had  60 
days  to  refer  “no-response”  claims  to 
FCS.  One  State  agency  commented  that 
this  60-day  period  was  inconsistent 
with  the  30  days  for  determining  a 
voluntary  payment  for  a  claim  imder 
FTROP  overdue.  There  was  no 
inconsistency  since  the  two  time 
periods  applied  to  two  different  types  of 
action. 

The  State  agency  commenting  on  the 
General  Notice  stated  that  the 
requirements  for  documentation  of 
salary  offset  claims  referred  to  FCS  were 
excessive.  This  same  concern  was 
expressed  during  the  test  of  FTROP  by 
State  agencies  in  connection  with  the 
requirements  for  docmnenting  claims 
appealed  to  FCS  regional  offices.  The 
proposed  rule  modified  the 
requirements  for  documentation  in  both 
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situations  to  allow  for  copies  of 
electronic  records  of  demand  letters,  for 
example.  One  State  agency  commenting 
on  the  proposed  rule  stat^  that  the 
docvunentation  requirements  for  salary 
offset  claims  were  still  burdensome,  llie 
Department  believes  that  the 
documentation  requirements  for 
referred  salary  offset  claims  give  State 
agencies  significant  flexibility  to 
provide  documents  and  records  in  the 
way  most  feasible  for  their  paper  and 
electronic  record  systems.  Accordingly, 
the  final  rule  makes  no  change  in  the 
requirement  as  proposed. 

$50  minimum — iiii)(C)(3):  The  action 
group  suggested  that  the  proposed  $50 
per  month  minimum  volimtary  payment 
to  avoid  salary  offset  is  too  hi^.  Tliey 
recommend  $50  or  10  percent  of 
disposable  income,  whichever  is  less. 
The  Department  set  the  $50  level  of 
payment  to  be  consistent  with  the 
standards  for  involuntary  salary 
withholding  established  at  7  CFR  3.64  of 
USDA  regulations  and  for  this  reason 
has  retained  the  $50  minimum  payment 
in  this  final  rule. 

Information  encouraged  in  the 
advance  notice — (iii)(C)(l):  The 
proposed  rule  encouraged  State  agencies 
to  include  certain  information  about  the 
specific  claim  in  their  advance  notice  to 
the  debtor.  One  State  agency 
commented  that  including  &e 
encouraged  information  with  the 
advance  notice  would  make  automated 
notices  impossible.  Including  the 
information  is  not  required.  State 
agencies  are  encoiuaged  to  include  such 
i^ormation  in  order  to  demonstrate  that 
the  claim  is  valid.  Accordingly,  the  final 
rule  includes  the  language  imchanged. 

Appeals  to  FCS — {iii)(C)(5):  One  State 
agency  stated  that  providing  an  appeal 
to  FCS  delays  collection  of  the  debts. 
The  right  to  a  Federal  level  hearing  is 
provided  by  statute  (5  U.S.C. 

5514(a)(2)),  which  edso  provides  that 
debtors  must  request  such  hearings 
within  30  days  of  receipt  of  the  notice 
of  intent  hum  FCS,  and  the  hearing 
miist  be  concluded  within  60  days  of 
the  date  of  the  debtor’s  request.  The 
final  rule  makes  no  changes  in  the 
proposed  regulations  for  hearings  on 
collections  of  recipient  claims  through 
salary  offset. 

FCS  actions  on  referred  claims — (v): 
The  action  group  urged  the  Department 
to  adopt  a  “post-taking  hearing’’  so  that 
employees  will  have  an  opportimity  to 
appeal  oyer  collections  fium  their  ^ary 
which  may  occur  if  collection  continues 
beyond  the  amoimt  of  the  claim,  or  if 
collections  are  made  and  the  employee 
did  not  receive  the  initial  notice  of 
offset.  With  respect  to  collections 
beyond  the  amoimt  of  the  claim. 


Departmental  regulations  at  7  CFR  3.67 
require  that  any  over  collection  be 
promptly  refunded.  Employees  will 
have  verified  records  of  their  claim 
amounts  and  pay  stubs  reflecting  the 
offsets  from  s^aries.  Refunds  of 
collections  beyond  the  amount  of  the 
claims  would  be  made  if  employees 
bring  any  such  errors  to  the  attention  of 
their  employing  agency. 

With  respect  to  the  action  group’s 
second  comment,  there  may  be 
instances  where  employees  do  not 
receive  the  notice  of  intent  hum  FCS. 
Departmental  regulations  at  7  CFR 
3.56(c)  provide  Aat  appeals  received 
after  the  30-day  opportimity  to  make 
such  appeals  may  be  grant^  if  the 
employee  shows  that  he  or  she  did  not 
receive  the  notice  of  intent. 

Implementation 

State  agencies  must  implement  this 
rule  by  October  2, 1995,  except  that 
State  agencies  currently  participating  in 
FTROP  must  submit  the  amencLment  to 
the  Plan  of  Operation  required  at  7  CFR 
272.2(d)(l)(xii)  no  later  than  November 
30, 1995. 

List  of  Subjects 
7  CFR  Part  271 

Administrative  practice  and 
procedures.  Food  steunps.  Grant 
programs — social  programs. 

7  CFR  Part  272 

Alaska,  Qvil  rights.  Food  stamps. 
Grant  programs — social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Records,  Reporting 
and  recordkeeping  requirements.  Social 
Security,  Students. 

Accordingly,  7  CFR  parts  271,  272 
and  273  are  amended  as  follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citation  for  parts  271, 
272  and  273  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  271.2,  the  definition  of  Offset 
year  is  added  in  alphabetical  order  to 
read  as  follows: 

§271.2  Definitions. 
***** 

Offset  year  means  the  calendar  year 
during  which  offsets  may  be  made  to 


collect  certain  recipient  claims  from 
individuals’  Federal  income  tax  refunds. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  In  §  272.1,  a  new  paragraph  (g)(143) 
is  added  to  read  as  follows: 

§  272.1  General  terms  and  conditions. 
***** 

(g)  Implementation.  *  *  * 

(143)  Amendment  367.  The 
provisions  of  Amendment  367  must  be 
implemented  no  later  than  October  2, 
1995  except  that  State  agencies 
currently  participating  in  the  Federal 
Income  Tax  Refund  Offset  Program 
(FTROP)  must  implement  section 
272.2(d)(l)(xii),  which  relates  to  the 
submission  of  the  Plan  of  Operations, 
within  November  30, 1995. 

4.  In  §  272.2,  a  new  sentence  is  added 
to  the  end  of  paragraph  (a)(2)  and  a  new 
paragraph  (d)(l)(xii)  is  added  to  read  as 
follows: 

§  272.2  Plan  of  operation. 

(a)  General  Purpose  and  Content. 

*  *  * 

(2)  Content.  *  *  *  The  Plan’s 
attachments  shall  also  include  the 
commitment  to  conduct  the  optional 
Federal  Income  Tax  Refund  Offset 
Program  and  the  Federal  Salary  Offset 
Program. 

***** 

(d)  Planning  Documents. 

(1)  *  *  * 

(xii)  If  the  State  agency  chooses  to 
implement  the  Federal  Income  Tax 
Refund  Offset  Program  and  the  Federal 
Salary  Offset  Program,  the  Plan’s 
attachments  shall  include  a  statement  in 
which  the  State  agency  states  that  it  will 
comply  with  the  provisions  of  Sections 
273.18  (g)(5)  and  (g)(6)  of  this  chapter. 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

5.  In  §  273.18  new  paragraphs  (g)(5) 
and  (g)(6)  are  added  to  read  as  follows: 

§  273.1 8  Claiins  against  households. 
***** 

(g)  Method  of  collecting  payments. 

*  *  * 

(5)  Federal  income  tax  refund  offset 
program. 

(i)  General  requirements.  State 
agencies  which  choose  to  implement  the 
Federal  income  tax  refund  offset 
program  (FTROP)  shall: 

(A)  Submit  an  amendment  to  their 
Plan  of  Operation  as  specified  in 
Section  272.2(d)(l)(xii)  of  this  chapter 
stating  that  they  will  comply  with  the 
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requirements  for  FFROP  and  with  the 
requirements  for  the  Federal  Salary 
Offset  Program  (sidary  oRset).  Such 
amendments  shall  be  submitted  to  the 
appropriate  FCS  regional  office  no  later 
than  twelve  months  before  the 
beginning  of  a  State  agency’s  first  offset 
year.  _ 

(B)  Submit  data  for  FTROP  to  FCS  in 
the  record  formats  specified  by  FCS 
and/or  the  Internal  Revenue  ^rvice 
(IRS),  and  according  to  schedules  and 
by  means  of  magnetic  tape,  electronic 
data  transmission  or  other  method 
specified  by  FCS. 

(ii)  Claims  referable  for  offset.  State 
agencies  may  submit  for  collection  from 
Federal  income  tax  refunds  recipient 
claims  which  are  past  due  and  legally 
enforceable. 

(A)  Such  claims  must  be: 

(1)  Only  inadvertent  household  error 
claims  or  intentional  Program  violation 
claims.  These  claims  shall  be  properly 
established  according  to  the 
requirements  of  this  section  (which 
pertains  to  claims  against  households) 
and  the  requirements  of  section  273.16 
(which  pertains  to  disqualification  for 
intentional  Program  violations).  In 
addition,  these  claims  shall  be  properly 
established  no  later  than  the  date  the 
State  transmits  its  final  request  for  IRS 
addresses  for  the  particular  offset  year. 
Furthermore,  the  State  agency  shall 
have  electronic  records  and/or  paper 
dpciunents  showing  that  the  claim  was 
properly  established.  These  records  and 
documents  include  such  items  as  claim 
demand  letters,  results  of  fair  hearings, 
advance  notices  of  disqualification 
hearings,  results  of  such  hearings,  and 
records  of  payments. 

(2)  Claims  for  which  the  State  agency 
has  verified  that  no  individual  who  is 
jointly  and  severally  liable  as  specified 
in  paragraph  (a)  of  this  section  is  also 
currently  participating  in  the  FSP  in  the 
State. 

(3)  Claims  which  meet  at  least  the 
minimiun  dollar  amoimt  established  by 
the  IRS. 

(4)  Claims  for  which  the  date  of  the 
initial  demand  letter  is  within  10  years 
of  January  31  of  the  offset  year,  except 
that  claims  reduced  to  fin^  court 
judgments  ordering  individuals  to  pay 
the  debt  are  not  subject  to  this  10-year 
limitation. 

(5)  Claims  for  which  the  State  agency 
is  receiving  neither  regular  volimtary 
payments  nor  regular,  involpntary 
payments  such  as  wage  garnishment. 
Claims  for  which  a  State  agency  has 
been  receiving  regular  payments  under 
paragraph  (g)(2)  of  this  section  are 
considered  past  due  and  legally 
enforceable  if  the  individud  does  not 
respond  to  a  notice  of  default  as 


specified  in  paragraph  (g)(2)  of  this 
section. 

(6)  Claims  for  which  collection  is  not 
barred  by  a  bankruptcy. 

(7)  Claims  for  which  the  State  agency 
has  provided  the  individual  with  all  of 
the  notification  and  opportunities  for 
review  as  specified  in  paragraphs 
(g)(5)(iii),  (g)(5)(iv),  (g)(5)(v)  and 
(g)(5)(vi)  of  this  section. 

(B)  In  addition: 

(1)  All  claims  to  be  submitted  for 
collection  under  FTROP  shall  be 
reduced  by  any  amounts  subject  to 
collection  fit)m  State  income  tax  refunds 
or  from  other  sources  which  may  result 
in  collections  dviring  the  offset  year. 

(2)  If  a  claim  to  be  submitted  for 
collection  imder  FTROP  is  a 
combination  of  two  or  more  recipient 
claims,  the  date  of  the  initial  demand 
letter  for  each  claim  combined  shall  be 
within  the  10-year  range  specified  in 
paragraph  (g)(5)(ii)(A)(4)  of  this  section. 
Claims  reduced  to  judgment  shall  not  be 
combined  with  claims  which  are  not 
reduced  to  judgment. 

(3)  If  a  claim  to  be  submitted  imder 
FTROP  is  apportioned  between  two  or 
more  individuals  who  are  jointly  and 
severally  liable  for  the  claim  pursuant  to 
paragraphs  (a)  and  (f)  of  this  section,  the 
sum  of  the  amoimts  submitted  shall  not 
exceed  the  total  amount  of  the  claim. 

(iii)  60-Day  notice  to  individuals.  (A) 
Prior  to  referring  claims  for  collection 
under  FTROP,  the  State  agency  shcdl 
provide  individuals  from  whom  it  seeks 
to  collect  such  claims  with  a  notice, 
called  a  60-day  notice.  For  offset  year 
1996,  State  agencies  have  the  option  of 
providing  the  60-day  notice  specified  in 
paragraph  (g)(5)(iv)  of  this  section  or  in 
paragraph  (g)(5)(x)  of  this  section.  For 
offret  year  1997  and  subsequent  years. 
State  agencies  shall  provide  the  60-day 
notice  specified  in  paragraph  (g)(5)(iv). 

(B)  With  the  exception  of  su^  State- 
specific  information  as  names  and  job 
titles  and  information  required  for  State 
agency  contacts,  a  State  agency’s  60-day 
notice  shall  contain  only  the 
information  specified  in  paragraph 
(g)(5)(iv)  of  this  section.  In  the 
certification  letter  required  in  paragraph 
(g)(5)(vii)  of  this  section,  the  State 
agency  shall  include  a  statement  that  its 
60-day  notice  conforms  to  this 
requirement.  This  requirement  shall  not 
apply  to  State  agencies  which  choose  to 
use  ^e  60-day  specified  in  paragraph 
(g)(5)(x)  of  this  section  for  offset  year 
1996. 

(C)  Unless  otherwise  notified  by  FCS, 
the  State  agency  shall  mail  60-day 
notices  for  claims  to  be  referred  for 
collection  through  FTROP  no  later  than 
October  1  preceding  the  offset  year 


during  which  the  claims  would  be 
offset. 

(D)  The  State  agency  shall  mail  60-day 
notices  using  the  address  information 
provided  by  the  IRS  imless  the  State 
agency  receives  clear  and  concise 
notification  from  the  taxpayer  that 
notices  from  the  State  agency  are  to  be 
sent  to  an  address  different  firom  the 
address  obtained  from  the  IRS.  Such 
clear  and  concise  notification  shall 
mean  that  the  taxpayer  has  provided  the 
State  agency  with  written  notification 
including  the  taxpayer’s  name  and 
identifying  number  (which  is  generally 
the  taxpayer’s  SSN),  the  taxpayer’s  new 
address,  and  the  taxpayer’s  intent  to 
have  notices  from  the  State  agency  sent 
to  the  new  address.  Claims  for  which 
60-day  notices  addressed  as  required  in 
this  paragraph  are  returned  as 
undeliverable  may  be  referred  for 
collection  under  FTROP. 

(iv)  Contents  of  the  60-day  notice. 
Except  that  the  language  set  out  in 
paragraph  (g)(5)(iv)(C)  of  this  section 
shall  not  be  included  in  the  notice  for 
offset  year  1996,  the  State  agency’s  60- 
day  notice  shall  state  that: 

(A)  [Name  of  the  State  agency  or  an 
equivalent  phrase]  has  records 
dociunenting  that  you,  [the  name  of  the 
individual].  Social  Security  Number: 

[the  individual’s  Social  Security 
Number]  are  liable  for  [the  impaid 
balance  of  the  recipient  claim(s)  the 
State  agency  intends  to  refer]  resvilting 
from  overissued  food  stamp  benefits. 
[The  name  of  the  State  agency  or 
equivalent  phrase]  has  previously 
mailed  or  otherwise  delivered  demand 
letters  notifying  you  about  the  claim, 
including  the  ri^t  to  a  fair  hearing  on 
the  claim,  and  has  made  any  other 
required  collection  efforts. 

(B)  The  Deficit  Reduction  Act  of  1984, 
as  amended,  authorizes  the  Internal 
Revenue  Service  (IRS)  to  deduct  such 
debts  firom  tax  refunds  if  they  are  past 
due  and  legally  enforceable.  [Name  of 
the  State  agency  or  an  equivalent 
phrase]  has  determined  that  your  debt  is 
past  due  and  legally  enforceable  as 
specified  by  the  Deficit  Reduction  Act  of 
1984,  the  IRS  regulations,  and  Food 
Stamp  Program  (FSP)  regulations.  We 
intend  to  refer  the  claim  for  deduction 
from  your  Federal  income  tax  refund 
unless  you  pay  the  claim  within  60  days 
of  the  date  of  the  notice  or  make  other 
repayment  arrangements  acceptable  to 
us. 

(C)  If  we  refer  your  cltdm  to  the  IRS, 
a  charge  for  the  administrative  cost  of 
collection  will  be  added  to  your  claim 
and  that  amount  will  also  be  deducted 
if  the  claim,  or  any  portion  of  the  claim, 
is  deducted  firom  your  tax  refund.  This 
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charge  will  be  approximately  [the 
amount  provided  by  FCS], 

(D)  All  adults  who  were  household 
members  when  excess  food  stamp 
benefits  were  issued  to  the  household 
are  jointly  and  severally  liable  for  the 
value  of  those  benefits,  and  collection  of 
claims  for  such  benefits  may  be  pursued 
against  all  such  individuals. 

(E)  Our  records  do  not  show  that  the 
claim  is  being  paid  according  to  either 
a  voluntary  agreement  with  us  or 
through  sdieduled,  involuntary 
payments.  To  pay  the  claim  volimtarily 
or  to  discuss  it,  you  should  contact:  [an 
office,  administrative  unit  and/or 
individual,  the  contact’s  street  address 
or  post  office  box,  and  a  toll-fi^  or 
collect  telephone  number]. 

(F)  You  are  entitled  to  request  a 
review  of  the  intended  collection  action. 
We  must  receive  your  request  for  review 
within  60  days  of  the  date  of  this  notice. 
Such  a  request  must  be  written,  must  be 
submitted  to  the  address  provided  in 
this  notice  and  must  contain  your  Social 
Security  Number.  We  will  not  refer  your 
claim  for  offset  while  our  review  is 
pending. 

(G)  Ine  claim  is  not  legally 
enforceable  if  a  bankruptcy  prevents 
collection  of  the  claim. 

(H)  You  may  want  to  contact  your 
local  office  of  the  IRS  before  filing  yovir 
Federal  income  tax  retvim.  This  is  true 
where  you  are  filing  a  joint  return,  and 
your  spouse  is  not  liable  for  the  food 
stamp  claim  and  has  income  and 
withholding  and/or  estimated  Federal 
income  tax  payments.  In  such 
circumstances  your  spouse  may  be 
entitled  to  receive  his  or  her  portion  of 
any  joint  refund.  Your  own  liability  for 
this  claim,  including  any  charge  for 
administrative  costs,  may  still  be 
collected  fiom  your  share  of  such  a  joint 
refund. 

(I)  If  you  request  a  review  of  our 
intent  to  collect  the  claim  from  your 
income  tax  refund,  you  should  provide 
documentation  showing  that  at  least  one 
of  the  items  listed  below  is  incorrect  for 
the  claim  cited  in  this  notice.  If  you  do 
not  have  such  documentation,  for 
example  a  cancelled  check,  you  should 
explain  in  detail  why  you  believe  that 
the  claim  is  not  collectible  imder  the 
Federal  Income  Tax  Refund  Offset 
Program. 

(J)  The  claim  cited  in  this  notice  is 
subject  to  collection  from  your  tax 
refund  for  the  following  reasons: 

(1)  The  claim  was  properly 
established  according  to  Food  Stamp 
Program  regulations  and  was  caused  by 
an  inadvertent  hoiisehold  error  or  an 
intentional  Program  violation; 

(2)  No  individual  who  is  jointly  and 
severally  liable  for  the  claim  is  also 


currently  participating  in  the  Food 
Stamp  Program  in  [the  name  of  State 
initiating  the  collection  action]; 

(3)  The  claim  is  for  at  least  [the 
minimum  dollar  amount  required  by  the 
IRS]; 

(4)  The  date  of  the  initial  demand 
letter  for  the  claim  is  within  10  years  of 
January  31,  [the  offset  year].  If  the  claim 
was  reduced  to  a  final  court  judgment 
ordering  you  to  pay  the  debt,  this  10- 
year  period  does  not  apply,  and  the  date 
of  the  initial  demand  letter  may  be  older 
than  10  years;  and 

(5)  We  are  neither  receiving  voluntary 
payments  pursuant  to  an  agreed  upon 
schedule  of  payments  as  provided  in 
current  Food  Stamp  Program  regulations 
nor  are  we  receiving  scheduled, 
involimtary  payments  such  as  wage 
garnishment.  Claims  for  which  we  have 
been  receiving  regular  payments  imder 
current  Food  Stamp  Program  regulations 
are  considered  past  due  and  legally 
enforceable  if  you  did  not  respond  to  a 
notice  of  default. 

(K)  In  addition,  collection  of  the  claim 
is  not  barred  by  bankruptcy. 

(v)  State  agency  action  on  requests  for 
review.  (A)  For  all  written  requests  for 
review  received  within  60  days  of  the 
date  of  the  60-day  notice,  the  State 
agency  shall  determine  whether  or  not 
the  subject  claims  are  past  due  and 
legally  enforceable,  and  shall  notify 
individuals  in  writing  of  the  result  of 
such  determinations. 

(B)  The  State  agency  shall  determine 
whether  or  not  claims  are  past  due  and 
legally  enforceable  based  on  a  review  of 
its  records,  and  of  documentation, 
evidence  or  other  information  the 
individual  may  submit. 

(C)  If  the  State  agency  decides  that  a 
claim  for  which  a  review  request  is 
received  is  past  due  and  legally 
enforceable,  it  shall  notify  the 
individual  that: 

(f )  The  claim  was  determined  past 
due  and  legally  enforceable,  and  the 
reason  for  that  determination. 
Acceptable  reasons  for  such  a 
determination  include  the  individual’s 
failure  to  provide  adequate 
documentation  that  the  claim  is  not  past 
due  or  legally  enforceable; 

(2)  The  State  agency  intends  to  refer 
the  claim  to  the  IRS  for  offset; 

(5)  The  individual  may  ask  FCS  to 
review  the  State  agency  decision.  FCS 
must  receive  the  request  for  review 
within  30  days  of  the  date  of  the  State 
agency  decision.  FCS  will  provide  the 
individual  a  written  response  to  such  a 
request  stating  its  decision  and  the 
reasons  for  its  decision.  The  claim  will 
not  be  referred  to  the  IRS  for  offset 
pending  the  FCS  decision;  and 


(4)  A  request  for  em  FCS  review  must 
include  the  individual’s  SSN  and  must 
be  sent  to  the  appropriate  FCS  regional 
office.  The  State  agency  decision  shall 
provide  the  address  of  that  regional 
office,  including  in  that  addr^  the 
phrase  “Tax  Ofiset  Review.’’ 

(D)  If  the  State  agency  determines  that 
the  claim  is  not  past  due  or  legally 
enforceable,  in  addition  to  notifyffig  the 
individual  that  the  claim  will  not  be 
referred  for  offset,  the  State  agency  shall 
take  any  actions  required  by  food  steimp 
regulations  with  respect  to  establishing 
the  claim,  including  holding 
appropriate  hearings  and  initiating 
collection  action. 

(E)  The  State  agency  shall  not  refer  for 
offset  a  claim  for  which  a  timely  State 
agency  review  request  is  received  unless 
by  October  31  preceding  the  offset  year 
the  State  agency  determines  the  claim 
past  due  and  legally  enforceable,  and 
notifies  the  individual  of  that  decision 
as  specified  in  paragraphs  (g)(5)(v)(C)(l), 
(g)(5)(v)(C)(2),  and  (g)(5)(v)(C)(3)  of  this 
section. 

(vi)  FCS  action  on  appeals  of  State 
agency  reviews. 

(A)  FCS  shall  act  on  all  timely 
requests  for  FCS  reviews  of  State  agency 
review  decisions  as  specified  in 
paragraph  (g)(5)(v)(C)  of  this  section.  A 
request  for  FCS  review  is  timely  if  it  is 
received  by  FCS  within  30  days  of  the 
date  of  the  State  agency’s  review 
decision. 

(B)  If  a  timely  request  for  FCS  review 
is  received,  and  the  State  agency’s 
decision  is  dated  on  or  before  CXctober 
31  of  the  year  prior  to  the  offset  year, 
FCS  shall: 

(1)  Complete  a  review  and  notification 
as  specified  in  paragraphs  (g)(5)(vi)(C), 
(g)(5)(vi)(D),  and  (g)(5)(vi)(E)  of  this 
section,  including  providing  State 
agencies  and  individuals  the  required 
notification  of  its  decision;  or 

(2)  Notify  the  State  agency  that  it  has 
not  completed  its  review  and  that  the 
State  agency  must  delete  the  claims  in 
question  fiom  files  to  be  certified  to  FCS 
according  to  paragraph  (g)(5)(vii)  of  this 
section.  If  FCS  fails  to  timely  notify  the 
State  agency  and  because  of  that  failiue 
a  claim  is  offset  which  FCS  later  finds 
does  not  meet  the  criteria  specified  in 
paragraph  (g)(5)(ii)  of  this  section,  FCS 
will  provide  funds  to  the  State  agency 
for  refunding  the  charge  for  the  offset 
fee. 

(C)  If  a  tiqiely  request  for  FCS  review 
is  received,  and  the  State  agency’s 
decision  is  dated  after  October  31  of  the 
year  prior  to  the  offset  year.  FCS  shall 
complete  a  review  as  specified  in 
paragraphs  (g)(5)(vi)(D),  (g)(5)(vi)(E)  and 
(g)(5)(vi)(F)  of  this  section,  but  the  claim 
shall  not  be  referred  for  offset  as 
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specified  in  paragraph  (g)(5)(v)(E)  of  this 
section. 

(D)  When  FCS  receives  an 
individual’s  request  to  review  a  State 
agency  decision,  FCS  shall: 

(1)  Request  pertinent  documentation 
fiom  the  State  agency  about  the  claim. 
Such  documentation  shall  include  such 
things  as  printouts  of  electronic  records 
and/or  copies  of  claim  demand  letters, 
results  of  fair  hearings,  advance  notices 
of  disqualification  hearings,  the  results 
of  such  hearings,  records  of  payments, 
60-day  notices,  review  requests  and 
documentation,  decision  letters,  and 
pertinent  records  of  such  things  as 
telephone  conversations;  and 

(i)  Decide  whether  the  State  agency 
correctly  determined  the  claim  in 
question  is  past  due  and  legally 
enforceable. 

(E)  If  FCS  finds  that  the  State  agency 
correctly  determined  that  the  claim  is 
past  due  and  legally  enforceable,  FCS 
will  notify  the  State  agency  and 
individud  of  its  decision,  and  the 
reason(s)  for  that  decision,  including 
notice  to  the  individual  that  any  fui&er 
appeal  must  be  made  through  the 
courts. 

(F)  If  FCS  finds  that  the  State  agency 
incorrectly  determined  that  the  claim  is 
past  due  and  legally  enforceable,  FCS 
will  notify  the  State  agency  and 
individud  of  its  decision,  and  the 
reason(s)  for  that  decision.  FCS  will  dso 
notify  the  State  agency  about  any 
corrective  action  the  State  agency  must 
take  with  respect  to  the  claim  and 
related  procedures. 

(vii)  Referral  of  claims  for  offset.  (A) 
State  agencies  shdl  submit  to  FCS  a 
certified  file  of  claims  for  collection 
through  FTROP  by  the  date  specified  by 
FCS  in  schedules  which  FCS  will 


provide  as  stated  in  paragraph  (gK5)(i) 
of  this  section.  At  the  same  time  State 
agencies  shall  dso  provide  to  their  FCS 
regiond  office  a  letter  which 
specifically  certifies  that  dl  claims 
contained  in  that  certified  file  meet  the 
criteria  for  claims  referable  for  FTROP 
as  specified  in  paragraph  (g)(5)(ii)  of  this 
section,  and  that  for  dl  such  claims  a 
notice  and  opportunity  to  request  a 
review  as  required  in  paragraphs 
(gK5)(iii),  (g)(5)(iv),  (g)(5)(v)  and 
(g)(5)(vi)  of  this  section  have  been 
provided.  The  certification  letter  shdl 
dso  state  that  the  State  agency  has  not 
included  in  the  certified  file  of  claims 
any  claim  which,  as  provided  in 
paragraph  (g)(5Kvi)  of  this  section,  FCS 
notified  the  State  agency  is  not  past  due 
or  is  not  legally  enforceable,  or  any 
claim  for  which  FCS  notified  the  State 
agency  that  it  has  not  completed  a 
timely  requested  review,  or  for  which 
the  State  agency  has  not  completed  a 


timely  requested  review.  Finally,  the 
certification  letter  shdl  dso  state  that 
with  the  exception  of  State-specific 
information  such  as  names  and 
positions  and  State-specific  information 
required  for  State  agency  contacts,  the 
State  agency’s  60-day  notice  contains 
only  the  information  specified  in 
paragraph  (g)(5)(iv)  of  this  section. 

(B)  The  State  agency  shall  provide  to 
FCS  the  name,  address  and  toll-free  or 
collect  telephone  numbers  of  State 
agency  contacts  to  be  included  in  IRS 
notices  of  offset.  State  agencies  shdl 
state  in  the  letter  requir^  in  paragraph 
(g)(5)(vii)(A)  of  this  section  how  they 
determined  that  such  information  is 
accurate  and  shdl  provide  FCS  updates 
of  that  information  if  and  when  that 
information  changes. 

(viii)  State  agency  actions  on  offsets 
made.  (A)  Promptly  after  receiving 
notice  from  FCS  that  offsets  have  been 
made,  the  State  agency  shall  notify 
affected  individuds  of  offsets  made, 
including  the  amount  charged  for  offset 
fees,  and  the  status  of  the  claims  in 
question. 

(B)  As  close  in  time  as  possible  to  the 
notice  of  offset  required  in  paragraph 
(g)(5)(viii)(A)  of  tMs  section,  the  State 
agency  shall  refund  to  the  individud  (as 
required  by  paragraph  (i)(4)  of  this 
section)  any  over  collection  which 
resulted  firom  the  offset  of  the 
individud’s  Federd  income  tax  refund. 

(C)  If  an  offset  results  from  a  State 
agency  including  in  the  certified  file  of 
claims  required  by  paragraph 
(g)(5)(vii)(A)  of  this  section  a  claim 
which  does  not  meet  the  criteria 
specified  in  paragraph  (g](5)(ii)  of  this 
section,  the  State  agency  shall  refund 
the  amovmt  offset  to  the  individud, 
including  any  amounts  collected  to  pay 
for  the  offset  fee  charged  by  the  IRS.  The 
State  agency  may  claim  any  such  latter 
amount  as  an  allowable  administrative 
cost  under  Part  277  of  this  chapter.  The 
State  agency  shall  not  be  responsible  for 
refunding  any  portion  of  the  charges  for 
offset  fees  incurred  for  IRS  reversals  of 
offsets  when,  for  example,  the  IRS 
refunds  amoimts  offset,  including  offset 
fees,  to  taxpayers  who  properly  notified 
the  IRS  that  they  are  not  liable  for 
claims  which  were  collected  in  whole  or 
part  fix>m  their  share  of  a  joint  Federd 
income  tax  refund. 

(ix)  Monitoring  and  reporting  offset 
activities.  State  agencies  shall  monitor 
FTROP  activities  and  shdl  take  dl 
necessary  steps  to; 

(A)  Update  IRS  files,  reducing  the 
amoimts  of  or  deleting  claims  ^m 
those  files  to  reflect  payments  made 
after  referrd  to  FCS,  or  deleting  claims 
which  for  other  reasons  no  longer  meet 


the  criteria  for  being  collectible  under 
FTROP. 

(B)  Promptly  refund  to  the  individud 
any  over  collection  of  claims  as  required 
in  paragraph  (g)(5)(viii)(B)  of  this 
section. 

(C)  Annually  and  no  later  than  the 
tenth  of  OctoW  of  the  year  prior  to  the 
offset  year  report  in  writing  to  the  FCS 
regiond  office  the  number  of  60-day 
notices  mdled  and  the  totd  dollar  vdue 
of  the  claims  associated  with  those 
notices. 

(D)  Submit  data  security  and 
voluntary  payment  reports  as  required 
by  FCS  and  the  IRS. 

(E)  Report  collections  of  all  recipient 
claims  collected  under  the  procedures 
of  paragraph  (g)(5)  of  this  section  as 
required  by  paragraph  (i)(2)  of  this 
section. 

(x)  Contents  of  the  alternate  60-day 
notice.  As  specified  in  paragraph 
(g)(5)(iii)(A)  of  this  section,  for  offset 
year  1996  State  agencies  may  use  a  60- 
day  notice  specifying  the  following 
information: 

(A)  The  State  agency  has  records 
documenting  that  the  individud, 
identified  with  his  or  her  Sodd 
Security  Number,  is  liable  for  a 
specified,  unpdd  bdance  of  a  claim  for 
overissued  food  stamp  benefits,  and  that 
the  State  agency  has  notified  the 
individud  about  the  claim  and  made 
prior  collection  efforts  as  required  by 
the  Food  Stamp  Program.  The  notice 
must  also  state  that  the  claim  is  past  due 
and  legdly  enforceable. 

(B)  The  Deficit  Reduction  Act  of  1984, 
as  amended  by  the  Emergency 
Unemployment  Act  of  1991,  authorizes 
the  Internal  Revenue  Service  to  deduct 
such  debts  from  tax  refunds,  and  the 
State  agency  intends  to  refer  the  claim 
for  such  deduction  unless  the 
individuals  pays  the  claim  within  60 
days  of  the  date  of  the  notice,  or  makes 
other  repayment  arrangements 
acceptable  to  the  State  agency. 

(C)  Instructions  about  how  to  pay  the 
claim,  including  the  name,  addr^s  and 
telephone  number  of  an  office, 
administrative  unit  or  person  in  the 
State  agency  who  can  ffiscuss  the  claim 
and  the  intended  offset  with  the 
individual. 

(D)  The  following  information  about 
requesting  a  review  of  the  intended 
offset: 

(1)  The  individual  is  entitled  to 
request  a  review  of  the  intended  referral 
for  offset; 

[2]  The  State  agency  will  not  act  on 
review  requests  which  it  receives  later 
than  60  days  after  the  date  of  the  60-day 
notice; 
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(3)  -Claims  for  which  timely  review 
requests  have  been  received  will  not  be 
referred  for  offset  while  vmder  review; 

(4)  A  review  request  must  provide 
evidence  or  docvimentation  why  the 
individual  beUeves  that  the  claim  is  not 
past  due  or  is  not  legally  enforceable; 

(5)  A  review  request  is  not  considered 
received  until  the  State  agency  receives 
such  evidence  or  docmnentation;  and 

(6)  A  review  request  must  contain  the 
in^vidual’s  Social  Security  Number. 

(E)  The  individual  should  contact  the 
State  agency  if  he  or  she  believes  that  a 
bankruptcy  proceeding  prevents 
collection  of  the  claim  or  if  the  claim 
has  been  discht^ed  in  bankruptcy. 

(F)  The  individual  may  want  to 
contact  the  Internal  Revenue  Service 
before  filing  his  or  her  Federal  income 
tax  return  if  the  individual  is  married, 
filing  a  joint  return,  and  if  his  or  her 
spouse  is  not  liable  for  the  food  stamp 
claim  and  has  income  and  withholding 
and/or  estimated  Fedm^l  income  tax 
payments.  In  such  drcrunstances  the 
spouse  may  be  entitled  to  receive  his  or 
her  portion  of  any  joint  refund.  False 
claims  concerning  such  liability  may 
subject  individuals  to  legal  action. 

(G)  All  individiials  are  jointly  and 
severally  liable  for  overpayment  of  food 
stamps  if  they  were  adult  household 
members  when  the  food  stamps  were 
overissued. 

(6)  Federal  salary  offset  program. 

(i)  Claims  subject  to  salary  offset.  All 
recipient  claims  submitted  by  State 
agencies  participating  in  the  Federal 
income  tax  refund  offset  program 
(FTROP)  shall  be  subject  to  &e 
matching  procedures  specified  in  this 
paragraph.  Individuals  identified  by  the 
mat(±  shall  be  subject  to  the  salary 
offset  procedures  specified  in  this 
para^ph. 

[ii]  Identification  of  recipient  claims 
owed  by  Federal  employees.  (A)  FCS 
will  match  all  recipient  claims 
submitted  by  State  agencies 
participating  in  FTROP  against  Federal 
employment  records  maintained  by  the 
Department  of  Defense  and  the  United 
States  Postal  Service.  FCS  will  remove 
recipient  claims  matched  during  this  - 
procediue  from  the  list  of  recipient 
claims  to  be  referred  to  the  Internal 
Revenue  Service  (IRS)  for  collection 
through  FTROP. 

(B)  When  FCS  receives  a  list  of 
Federal  employees  matched  against 
recipient  claims  for  a  particular  State 
agency,  it  will  notify  the  State  agency  in 
writing  accompanied  by  a  data  seciuity 
and  confidentiality  agreement 
containing  the  requirements  specified  in 
paragraph  (g)(6)(ii)(C)  of  this  section  for 
the  State  agency  to  sign  and  return. 
When  that  agreement  is  returned,  signed 


by  an  appropriate  official  of  the  State 
agency,  FCS  will  provide  the  list  of 
matched  Federal  employees  to  the  State 
agency. 

(C)  State  agencies  which  receive  lists 
of  matched  employees  shall  take  the 
actions  specified  in  this  paragraph  to 
ensure  the  security  and  confidentiality 
of  information  about  those  employees 
and  their  apparent  debts,  and  shall 
ensure  that  any  contractors  or  other 
non-State  agency  entities  to  which  the 
records  may  be  disclosed  also  take  these 
actions; 

(1)  By  such  means  as  card  keys, 
identification  badges  and  secmity 
personnel,  limit  access  to  computer 
facilities  handling  the  data  to  persons 
who  need  to  perform  official  duties 
related  to  the  salary  offset  procedures. 

By  meems  of  a  security  package,  limit 
access  to  the  computer  system  itself  to 
such  persons; 

(2)  During  off-duty  hours,  keep 
magnetic  tapes  and  other  hard  copy 
records  of  data  in  locked  cabinets  in 
locked  rooms.  Diiring  on-duty  hours, 
maintain  those  records  under  conditions 
that  restrict  access  to  persons  who  need 
them  in  connection  with  offici€d  duties 
related  to  salary  offset  procedures; 

(3)  Use  the  data  solely  for  salary  offset 
purposes  as  specified  in  paragraph  (g)(6] 
of  this  section,  including  not  extracting, 
duplicating  or  disseminating  the  data 
except  for  salary  offset  purposes; 

{4}  Retain  the  data  only  as  long  as 
needed  for  salary  offset  purposes  as 
specified  in  paragraph  (g)(6}  of  this 
section,  or  as  otherwise  required  by 
FCS; 

(5)  Destroy  the  data  by  shredding, 
burning  or  electronic  erasure;  and 

(6)  Advise  all  personnel  having  access 
to  the  data  about  the  confidential  natiue 
of  the  data  and  their  responsibility  to 
abide  by  the  seciuity  and  confidentiality 
provisions  stated  in  paragraph 
(g)(6)(ii)(C)  of  this  section. 

(D)  Prior  to  taking  any  action  to 
collect  recipient  claims  as  specified  in 
paragraph  (g)(6)(iii)  of  this  section.  State 
agencies  shall  review  the  claims  records 
of  matched  Federal  employees  to  verify 
the  amount  of  the  recipient  claim  owed, 
and  to  remove  fi:om  the  list  of  claims 
any  recipient  claims  which  have  been 
paid,  which  are  being  paid  according  to 
an  agreed  to  schedule,  or  which  for 
other  reasons  are  not  collectible. 

(iii)  State  agency  advance  notice  of 
salary  offset.  (A)  Following  the  review 
specified  in  paragraph  (g)(6)(ii)(D)  of 
this  section.  State  agencies  shall  provide 
each  Federal  employee  verified  as 
owing  a  recipient  claim  (debtor)  with  an 
advance  notice  of  salary  offset  (advance 
notice).  This  advance  notice  shall  be 
mailed  to  the  debtor  at  the  address 


provided  by  FCS,  or  shall  be  otherwise 
provided,  within  60  days  of  State 
agency  receipt  of  the  list  specified  in 
paragraph  (g)(6)(ii)(B)  of  tffis  section. 

(B)  Within  90  days  of  the  date  of  the 
advance  notice,  the  State  agency  shall 
refer  to  FCS  all  claims  for  which  the 
State  agency  does  not  receive  timely  and 
adequate  response  as  specified  in  the 
advance  notice.  Such  referrals  shall 
consist  of  a  copy  of  the  advance  notice 
sent  to  the  debtor  and  copies  of  records 
relating  to  the  recipient  claim.  Records 
relating  to  the  recipient  claims  include 
such  things  as  copies  of  printouts  of 
electronic  records  and/or  copies  of 
claim  demand  letters,  results  of  fair 
hearings,  advance  notices  of 
disqualification  heeuings,  the  results  of 
such  hearings,  records  of  payments, 
review  requests  and  dociunentation, 
decision  letters,  and  pertinent  records  of 
such  things  as  telephone  conversations. 

(C)  The  advance  notice  shall  state 
that: 

(1)  According  to  State  agency  records 
the  debtor  is  liable  for  a  claim  for  a 
specified  dollar  amount  due  to  receiving 
excess  food  stamp  benefits.  State 
agencies  are  encoiuaged  to  include  as 
much  other  information  about  the  claim 
as  possible,  including  such  things  as 
whether  it  was  caused  by  household 
error  or  intentional  Program  violation, 
the  date  of  the  initial  demand  letter,  any 
hearings  or  coiut  actions  which  relate  to 
the  claim,  and  what,  if  any,  payments 
have  reduced  the  amount  of  the  original 
claim; 

(2)  Through  a  computer  match  the 
debtor  was  found  to  be  employed  by 
[the  name  and  address  of  the  employing 
agency  of  the  debtor).  The  computer 
match  was  conducted  under  the 
authority  of  and  according  to 
procedures  required  by  the  Privacy  Act 
of  1974,  as  amended; 

(3)  Collection  from  the  wages  of 
Federal  and  USPS  employees  for  debts 
such  as  food  stamp  recipient  claims  is 
authorized  by  the  Debt  Collection  Act  of 
1982.  The  claim  will  be  referred  to  FCS 
for  such  collection  action  unless  within 
30  days  of  the  date  of  the  advance  notice 
the  State  agency  receives  either: 

(j)  Payment  of  the  claim  in  full. 

Claims  of  $50  or  less  shall  be  paid  in 
full  within  30  days  or  they  will  be 
referred  to  FCS  for  collection  fi'om  the 
individual’s  Federal  salary;  or 

(ij)  The  first  installment  payment  for 
the  claim.  Claims  of  more  ffian  $50,  if 
not  paid  in  foil  within  30  days,  must  be 
paid  in  installments  of  at  least  $50  a 
month.  Debtors  may  pay  more  than  $50 
on  any  installment  payment.  The 
advance  notice  shall  state  the  monthly 
due  date  of  installment  pa)niients  and 
that  if  a  monthly  installment  payment  of 
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at  least  $50  is  not  received  by  the  due 
date,  the  claim  will  be  referred  to  FCS 
for  offset  horn  the  individual’s  Federal 
salary  with  no  further  opportrinity  to 
enter  a  volxmtary  repayment  agreement; 

(4)  The  name,  address  and  a  toll-firee 
or  collect  telephone  number  of  a  State 
agency  contact  (an  individual  or  unit) 
for  repayment  and/or  discussion  of  the 
claim;  and 

(5)  Debtors  may  submit 
documentation  to  State  agencies 
showing  such  things  as  pa)rments  of 
claims  or  other  circumstances  which 
would  prevent  collection  of  claims. 
Unless  the  State  agency  receives  such 
dociunentation  within  30  calendar  days 
of  the  date  of  the  advance  notice  and  the 
dociunentation  clearly  shows  that  the 
claim  has  been  paid  or  is  not  legally 
collectible,  the  State  agency  shdl  refer 
the  claim  to  FCS  for  collection  from  the 
debtor’s  salary.  The  State  agency  shall 
notify  debtors  in  writing  when  claims 
for  which  an  advance  notice  was  issued 
will  not  be  referred  for  collection  from 
salaries.  Debtors  have  the  right  to  a 
formal  appeal  to  FCS.  Notification  about 
how  to  make  such  appeals  is  required 
and  will  be  provided  to  debtors  before 
any  collection  action  from  salaries  is 
taken. 

(iv)  State  agency  retention  and 
reporting  of  collections.  (A)  State 
agencies  shall  retain  collections  of 
recipient  claims  paid  volimtarily  to 
State  agencies  and  to  FCS  through  salary 
offsets  at  the  rates  specified  in 


paragraph  (h)  of  this  section  for  the 
appropriate  reporting  period.  From  time 
to  time  as  volmne  warrants,  FCS  will 
report  and  transfer  amounts  collected 
from  salaries  to  State  agencies. 
Collections  by  State  agencies  and  by 
FCS  on  all  such  claims  shall  be  reported 
as  ^propriate. 

If  a  debtor  fails  to  make  an 
installment  payment,  within  60  days  of 
the  date  the  payment  was  due.  State 
agencies  shall  refer  the  claim  to  FCS, 
reporting  the  default,  the  dollar  amount 
collected  and  the  balance  due. 

(v)  FCS  actions  on  claims  referred  by 
State  agencies.  Departmental 
procedures  at  7  C^  3.51-3.68  shall 
apply  to  claims  referred  by  State 
agencies  to  FCS  as  required  by 
para^aphs  (g)(6)(iii)(B)  and  (g)(6)(iv)(B) 
of  this  section  subject  to  the  following 
modifications: 

(A)  In  addition  to  the  definitions  set 
forth  at  7  CFR  3.52,  the  term  “debts” 
shall  further  be  defined  to  include 
recipient  claims  established  according 
to  tMs  section;  and  the  terms  “State 
agency”  and  “FCS”  shall  be  defined  as 
set  forth  in  section  271.2  of  this  chapter. 

(B)  Pursuant  to  7  CFR  3.34(c)(4)  and 
7  CFR  3.55(d),  the  Secretary  has 
determined  that  collection  of  interest, 
penalties  and  administrative  costs 
provided  at  7  CFR  3.65  is  not  in  the  best 
interests  of  the  United  States  and  hereby 
waives  collection  of  such  charges. 

(C)  In  addition  to  providing  the  right 
to  inspect  and  copy  Departmental 
record  as  specified  at  7  CFR  3.60(a),  the 


Secretary  shall  provide  copies  of  records 
relating  to  the  debt  in  response  to  timely 
requests.  For  a  request  to  be  timely,  FCS 
must  receive  it  within  30  calendar  days 
of  the  date  of  the  notice  of  intent. 

(D)  Pursuant  to  5  CFR  550.1104(d)(6), 
an  opportimity  to  establish  a  written 
repayment  agreement  provided  at  7  CFR 
3.61  shall  not  be  provided. 

(E)  The  notice  of  intent  for  FSP  salary 
offset  shall  comply  with  the 
requirements  of  the  Departmental  notice 
of  intent  which  are  set  forth  at  7  CFR 
3.55,  subject  to  the  following 
modifications: 

(1)  In  addition  to  the  statement  that 
the  debtor  has  the  right  to  inspect  and 
copy  Departmental  records  relating  to 
the  debt,  the  notice  of  intent  shall  state 
that  if  timely  requested  by  the  debtor, 
the  Secretary  shall  provide  the  debtor 
copies  of  such  records.  It  shall  further 
advise,  as  required  by  7  CFR  3.60(a), 
that  to  be  timely  such  requests  must  be 
received  within  30  days  of  the  date  of 
the  notice  of  intent;  and 

[2]  The  statement  of  the  right  to  enter 
a  vnritten  repayment  agreement 
provided  by  7  CFR  3.55(f)  shall  not  be 
included. 

*  ^  *  *  *  * 

Dated:  August  29, 1995. 

Ellm  Haas, 

Under  Secretary  for  Food.  Nutrition  and 
Consumer  Services. 
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DEPARTMENT  OF  EDUCATION 

34CFRPart75 

RIN  1880-AA69 

Direct  Grant  Programs 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Education  Ilepartment 
General  Administrative  Regulations 
(EDGAR)  that  govern  discretionary  grant 
programs.  These  proposed  amendments 
would  reduce  the  need  for  specific 
regulations  governing  individual 
programs,  llie  proposed  amendments 
would  authorize  the  Secretary  to 
establish  selection  criteria  for  a 
discretionary  grant  program  based  on 
provisions  in  the  statute  authorizing 
that  program  and  on  existing  selection 
criteria  in  EDGAR.  The  amendments 
also  would  clarify  the  Secretary’s 
authority  to  establish  annual  funding 
priorities  for  grant  competitions. 

DATES:  Comments  must  be  received  on 
or  before  October  2, 1995. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Jacinta  Ma,  U.S. 

Department  of  Education,  600 
Independence  Avenue  SW., 

Washington,  DC  20202.  Comments  also 
may  be  sent  through  the  Internet  to 

Selection _ Criteria@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jacinta  Ma,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  Washington,  DC  20202-2241. 
Telephone:  (202)  401-8300.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  amendments  would  allow  the 
Secretary  to  establish  selection  criteria 
based  on  statutory  provisions,  clarify 
the  Secretary’s  authority  to  establish  one 
or  more  annual  priorities,  and  allow  the 
Secretary  to  establish  the  maximum 
score  for  each  selection  criterion  on  a 
competition-by-competition  basis.  The 
proposed  amendments  also  would 
conform  existing  regulations  in  §§  75.1 
and  75.200  to  reflect  the  additional 
method  for  establishing  selection 
criteria. 

In  addition,  the  proposed 
amendments  would  eliminate 
requirements  in  §  75.101(c)  that  are 
imnecessary.  The  inclusion  of  the 
information  required  by  §  75.101(c)  in 


an  application  notice  is  already 
adequately  provided  for  in  §  75.101(a). 

The  following  is  a  summary  of  the 
major  provisions  of  the  proposed 
amenc^ents. 

Section  75.105  Annual  Priorities 

The  Secretary  proposes  to  amend 
§  75.105  to  clarify  that  if  a  statute 
authorizing  a  program  includes  one  or 
more  specific  priorities,  the  Secretary 
may  establish  those  priorities  as  annual 
funding  priorities  without  first 
submitting  them  to  public  comment. 
Statutory  priorities  include  provisions 
that  require  the  Secretary  to  give 
preference  or  special  consideration  to 
certain  applicants.  Because  these 
priorities  are  established  by  statute, 
public  comment  could  affect  only  the 
way  the  Department  implements  the 
statutory  priority,  e.g.,  what  weight  to 
give  to  ^e  priority  or  choosing  among 
priorities.  'This  amendment  would 
codify  the  Department’s  long-standing 
interpretation  of  the  current  provisions 
in  §  75.105  regarding  priorities.  In 
addition,  the  proposed  regulations 
would  allow  ^e  Secretary  to  establish 
without  public  comment  annual 
funding  priorities  selected  fi'om 
allowable  activities  specified  in  a 
program  statute  assuming  that  there  is 
leg^  authority  to  establish  this  type  of 
priority.  Through  these  amendments, 
the  Secretary  would  be  able  to  assign  an 
appropriate  weight  to  the  statutory 
priority  or  priority  selected  from 
allowable  activities,  and,  in  an 
application  notice  published  in  the 
Federal  Register,  indicate  how  the 
priority  will  apply  to  the  particular 
competition. 

Sections  75.200,  75.201,  75.209,  and 
75.210  Selection  Criteria 

EDGAR  provides  selection  criteria  for 
choosing  among  competing  grant 
applications  (34  CFR  75.210)  under 
programs  that  do  not  have 
implementing  regulations  or  have 
implementing  regulations  that  do  not 
include  selection  criteria.  However,  the 
EDGAR  selection  criteria  are  necessarily 
very  general,  and  for  some  programs  the 
EDGAR  criteria  may  not  adequately 
enable  reviewers  to  evaluate  the  extent 
to  which  grant  applications  respond  to 
specific  provisions  contained  in  the 
progreun  statutes  that  govern  the 
competitions.  'Therefore,  in  an  effort  to 
create  more  targeted  selection  criteria  in 
appropriate  situations  and  to  reduce  the 
amoimt  of  rulemaking  for  discretionary 
grant  programs,  the  Secretary  proposes 
these  amendments  to  Part  75  to 
authorize  the  Secretary  to  establish 
selection  criteria  for  a  grant  competition 
based  on  the  authorizing  statute.  The 


Secretary  believes  these  amendments 
will  reduce  the  amount  of  rulemaking 
for  discretionary  programs  because,  in 
the  past,  the  Department  regularly  had 
to  develop  program-specific  regulations 
to  meet  the  need  for  more  specific 
selection  criteria. 

'The  Secretary  proposes  a  new 
provision  (§  75.209)  that  would  allow 
the  Secretary  to  establish  selection 
criteria  based  on  statutory  provisions. 

For  example,  the  Secretary  could 
establish  criteria  based  on  provisions 
such  as  specified  statutory  selection 
criteria,  allowable  activities,  application 
content  requirements,  or  other  pre¬ 
award  or  post-award  conditions.  The 
new  selection  criteria  would  mirror 
statutory  language  and  the  Secretary 
would  evaluate  each  application  to 
determine  how  well  the  applicant’s 
proposed  project  meets  each  of  the 
criteria.  The  Secretary  has  already 
published  a  notice  in  the  Federal 
Register  (March  7, 1995  at  60  FR  12648) 
auriiorizing  this  procedure  for 
conducting  certain  FY  1995  grant 
competitions  under  the  Improving 
America’s  Schools  Act  of  1994. 

If  a  program  does  not  have 
implementing  regulations  establishing 
selection  criteria  or  has  implementing 
regulations  that  do  not  include  selection 
criteria,  these  amendments  would 
authorize  the  Secretary  to  evaluate 
applications  by  applying  the  general 
selection  criteria  in  part  75,  selection 
criteria  based  on  provisions  in  the 
authorizing  statute  for  the  program,  or  a 
combination  of  these  criteria.  These 
amendments  would  also  allow  the 
Secretary  the  flexibility  to  weigh  the 
criteria  according  to  the  needs  of  each 
individual  competition. 

Rather  than  establishing  in 
regulations  the  total  number  of  points 
an  application  may  receive  and  the 
maximum  number  of  points  that  an 
application  may  receive  for  a  particular 
selection  criterion  (either  established 
from  a  statutory  provision  or  found  in 
EDGAR),  &e  Secretary  will  notify 
applicants  of  the  total  possible  score 
and  the  maximum  points  for  each 
selection  criterion  in  the  application 
package.  If  no  point  allocation  is 
specified,  the  Secretary  would  assign  an 
equal  maximum  value  to  each  selection 
criterion. 

Because  the  selection  criteria  would 
be  included  in  an  application  package, 
the  criteria  would  be  subject  to  prior 
public  comment  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  That 
statute  requires  the  Department  to 
publish  in  the  Federal  Register  a  notice 
of  proposed  information  collection  that 
solicits  public  comment.  Anyone  who 
wishes  to  comment  may  contact  the 
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Department  and  obtain  a  copy  of  the 
proposed  application  package. 

Tne  Secretary  proposes  to  preserve 
§  75.210  of  EDGAR,  which  establishes 
general  selection  criteria,  except  that  the 
maximum  point  value  assigned  to  each 
selection  criterion  would  be  removed  to 
allow  for  the  proposed  process  of 
assigning  a  maximum  possible  point 
value  to  each  criterion  according  to  the 
needs  of  the  competition.  In  addition, 
because  the  Secretary  would  be  able  to 
weigh  each  criterion  by  establishing  the 
total  munber  of  points  and  assigning  a 
maximum  possible  point  value  to  each 
selection  criterion,  there  would  no 
longer  be  a  need  to  retain  §  75.210(c), 
which  allows  for  the  distribution  of  an 
unassigned  15  points  among  the  criteria 
in  §  75.210(b). 

Regulatory  FlexibUity  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

These  regulations  could  affect  States, 
State  agencies,  emd  individuals.  States, 
State  agencies,  and  individuals, 
however,  are  not  defined  as  “small 
entities"  in  the  Regulatory  Flexibility 
Act. 

The  small  entities  that  could  be 
affected  by  these  regulations  are 
institutions  of  higher  education,  local 
educational  agencies,  conummity-based 
organizations,  and  nonprofit 
organizations  receiving  Federal  funds 
imder  a  direct  grant  program.  The 
proposed  regulations,  however,  would 
not  have  a  significant  economic  impact 
on  these  entities,  if  affected,  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
vmnecessary  Federal  supervision.  The 
proposed  regulations  would  impose 
minimal  requirements  for  the  Secretary 
to  select  grantees. 

Paperwork  Reduction  Act  of  1980 

The  proposed  amendments  have  been 
examined  imder  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

Some  of  the  programs  that  would  be 
affected  by  these  regulations  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  finemcial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  these  programs. 

Invitation  to  comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
5100, 600  Independence  Avenue  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  finm 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  75 

Administrative  practice  and 
procedure.  Continuation  funding. 
Education,  Grant  programs — education. 
Grants  administration.  Incorporation  by 
reference.  Performance  reports. 
Reporting  and  recordkeeping 
requirements.  Unobligated  fwds. 

Dated:  August  28, 1995. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number,  does  not  apply) 

The  Secretary  proposes  to  amend  part 
75  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  part  75  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3  and  3474, 
imless  otherwise  noted. 

2.  Section  75.1  is  amended  by  revising 
the  Note  to  read  as  follows: 

§75.1  Programs  to  vwhich  part  75  applies. 
***** 

Note:  See  part  76  for  the  general 
regulations  that  apply  to  programs  that 
allocate  funds  among  eligible  States.  For  a 
description  of  the  two  kinds  of  direct  grant 
programs  see  §  75.200(b)  for  a  description  of 
a  discretionary  grant  program  and  §  75.200(c) 
for  a  description  of  a  formula  grant  program. 
Also  see  §§  75.201,  75.209,  and  75.210  for  the 
selection  criteria  for  discretionary  grant 
programs  that  do  not  have  implementing 
regulations  or  whose  implementing 
regulations  do  not  include  selection  criteria. 


§75.101  [Amended] 

3.  Section  75.101  is  amended  by 
removing  paragraph  (c). 

4.  Section  75.105  is  amended  by 
removing  the  word  “or”  following 
paragraph  (b)(2)(ii),  replacing  the  period 
at  the  end  of  paragraph  (b)(2)(iii)  with 

a  semicolon,  adding  new  paragraphs 
(b)(2)(iv)  and  (b)(2)(v),  and  revising  the 
first  sentence  in  paragraph  (c)(2)(i)  to 
read  as  foUows: 


(b) *  *  * 

(2)*  *  * 

(iv)  The  program  statute  requires  or 
authorizes  the  Secretary  to  establish 
specified  priorities;  or 

(v)  The  aimual  priorities  are  chosen 
from  allowable  activities  specified  in 
the  program  statute. 

(c)  *  *  * 

(2)*  *  * 

(i)  The  Secretary  may  award  some  or 
all  ^nus  points  to  an  application 
depending  on  the  extent  to  which  the 
application  meets  the  priority.  *  *  * 

5.  Section  75.200  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  75.200  How  applications  for  new  grants 
and  cooperative  agreements  are  seiectsd 
for  funding;  standards  for  use  of 
cooperative  agreements. 
***** 

(b)*  *  * 

(3)  If  a  discretionary  grant  program 
does  not  have  implementing  regulations 
or  has  implementing  regulations  that  do 
not  include  selection  criteria,  the 
Secretary  uses  one  of  the  following  to 
evaluate  applications  for  new  grants 
under  the  program: 

(i)  Selection  criteria  established  under 
§  75.209. 

(ii)  Selection  criteria  in  §  75.210. 

(iii)  A  combination  of  selection 
criteria  established  imder  §  75.209  and 
selection  criteria  in  §  75.210. 

***** 

6.  Section  75.201  is  revised  to  read  as 
follows: 

§  75.201  How  to  use  the  selection  criteria. 

(a)  If  points  are  assigned  to  the 
selection  criteria,  the  Secretary  informs 
applicants  of — 

(1)  The  total  possible  score  for  all  of 
the  criteria  for  a  program;  and 

(2)  The  maximum  possible  score  for 
each  criterion. 

(b)  If  no  points  are  assigned  to  the 
selection  criteria,  the  Secretary 
evaluates  each  criterion  equally. 
(Authority:  20  U.S.C.  1221e-3  and  3474) 

7.  A  new  §  75.209  is  added  to  read  as 
follows: 


§75.105  Annual  priorities. 
***** 
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§75.209  Selection  crtterla  based  on 
statutory  provisions. 

(a)  If  a  discretionary  grant  program 
does  not  have  implementing  regulations 
or  has  implementing  regulations  that  do 
not  include  selection  criteria,  the 
Secretary  may  evaluate  applications 
by— 

(1)  Establishing  selection  criteria 
ba^d  on  particular  statutory  provisions 
that  may  include  but  are  not  limited 
to^ 

(1)  Specific  statutory  selection  criteria; 

(ii)  Allowable  activities; 

(iii)  Application  content 
requirements;  or 

(iv)  Other  pre-award  and  post-award 
conditions;  and 

(2)  Assigning  the  maximum  possible 
score  for  each  of  the  criteria  established 
under  paragraph  (a)(1)  of  this  section. 

(b)  liie  Secretary  reviews  each 
apphcation  to  determine  how  well  the 
applicant’s  proposed  project  meets  each 


of  the  criteria  established  under 
paragraph  (a)(1)  of  this  section. 

Example:  If  a  program  statute  reqriires  that 
each  application  address  how  the  applicant 
.  will  serve  the  needs  of  limited  English 
proficient  children,  under  §  75.209  the 
^Secretary  could  establish  a  criterion  and 
evaluate  applications  based  on  how  well  the 
applicant’s  proposed  project  meets  that 
statutory  provision.  The  Secretary  might 
decide  to  award  up  to  10  points  for  this 
criterion.  Applicants  who  have  the  best 
proposals  to  serve  the  needs  of  limited 
English  proficient  children  would  score  the 
hipest  imder  the  criterion  in  this  example. 
(Authority:  20  U.S.C.  1221e-3  and  3474) 

8.  Section  75.210  is  amended  by 
revising  the  heading,  removing 
paragraphs  (a)  and  (c),  removing  the 
point  designations  following  the 
italicized  headings  in  paragraphs  (b)  (1), 
(2),  (3),  (4),  (5),  (6),  and  (7),  adding 
imdesignated  introductory  text, 
removing  “The  criteria — ”  in  paragraph 
(b),  and  redesignating  paragraphs  (b)  (1), 


(2),  (3),  (4),  (5),  (6),  and  (7)  as  paragraphs 
(a),(b),  (c),(d),  (e),  (f),and(g), 
respectively,  to  read  as  follows: 

§  75.210  General  selection  criteria. 

The  Secretary  may  use  one  or  more  of 
the  following  selection  criteria,  together 
with  one  or  more  criteria  established 
under  §  75.209,  if  any,  to  evaluate 
applications  for  new  grants  under  a 
discretionary  grant  program: 

(a)  Meeting  the  purposes  of  the 
authorizing  statute.  *  *  * 

(b)  Extent  of  need  for  the  project. 

*  *  * 

(c)  Plan  of  operation.  *  *  * 

(d)  Quality  of  key  personnel.  •  *  * 

(e)  Budget  and  cost  effectiveness. 

*  *  « 

(f)  Evaluation  plan.  *  *  * 

Adequacy  of  resources.  *  *  * 

(Authority:  20  U.S.C.  1221e-3  and  3474) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mission  Valley  Power  Utility,  Montana; 
Power  Rate  Adjustment 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 

ACTION:  Notice  of  rate  change. 

SUMMARY:  The  Biueau  of  Indian  Affairs 
(BIA)  is  increasing  the  cost  of  electric 
power  to  customers  of  Mission  Valley 
Power  (MVP),  the  entity  operating  the 
power  facility  of  the  Flathead  Irrigation 
and  Power  Project  of  the  Flathead 
Reservation.  The  BIA  has  been  informed 
by  the  Bonneville  Power  Administration 
(BP A)  that  it  is  increasing  its  wholesale 
power  and  transmission  rates  by  4.0 
percent  through  an  interim  surcharge. 

At  the  present  time,  the  BPA  supplies 
the  majority  of  MVP’s  wholesale  power 
requirements  through  a  contract,  which 
will  expire  in  the  year  2001. 

Accordingly,  the  BIA  is  adjusting 
MVP  rates  and  charges  to  reflect  the 
increased  cost  of  service  and  power 
provided  to  MVP  by  the  BPA.  The  rate 
change  will  impact  MVP’s  Basic  Charge, 


Demand  Charge,  Horsepower  Charge 
and  various  energy  rates  within  ea^ 
rate  class.  The  effective  date  of  the  BPA 
rate  change  is  October  1, 1995,  through 
September  30, 1996.  MVP  will  adjust  its 
rates  and  charges  effective  October  1, 
1995,  through  September  30, 1996, 
accordingly. 

DATES:  These  rates  will  become  effective 
October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Area  Director,  Biueau  of  Indian  Affairs, 
Portland  Area  Office,  911  N.E..llth 
Avenue,  Portland,  Oregon  97232-4169, 
telephone  (503)  231-6702;  or.  General 
Manager,  ^ssion  Valley  Power,  P.O. 
Box  890,  Poison,  Montana  59860-0890. 
Telephone  (406)  883-5361  or  1-800- 
823-3758  (in-State  Watts).  For  further 
specific  information  on  the  surcharge  to 
be  imposed  by  the  Boimeville  Power 
Administration  please  contact  the 
Bonneville  Power  Administration, 
Corporate  Communications,  P.O.  Box 
12999,  Portland,  Oregon,  or  call  them  at 
(503)  230-4201. 

SUPPLEMENTARY  INFORMATION:  'The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 


5  U.S.C.  301;  the  Act  of  August  7, 1946, 
c.  802,  Section  3  (60  Stat.  895;  25  U.S.C. 
385c);  the  Act  of  May  25, 1948  (62  Stat. 
269);  and  the  Act  of  December  23, 1981, 
section  112  (95  Stat.  1404).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — ^Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.  lA  and 
Memorandum  dated  January  25, 1994, 
horn  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

A  notice  of  proposed  rate  change  was 
published  in  the  Federal  Register  on 
July  6, 1995  (60  FR  35315-35317).  A  30- 
day  comment  period  was  allowed.  The 
Bureau  receiv^  1  comment. 

The  single  comment  received 
addressed  concerns  on  the  equitable 
application  of  the  4%  increase 
tl^ughout  the  rate  structure.  The 
application  of  the  increase  was 
reviewed  and  determined  to  be 
appropriate.  The  BIA  will  respond 
directly  to  the  commentator.  This  rate 
increase  is  necessary  to  recover  costs 
passed  on  to  the  BIA  by  BPA. 

'The  following  table  illustrates  the 
impact  of  the  surcharge. 


BPA  Wholesale  Power  Rate  Revision  From  BPA  to  MVP 


Rate  class 

Present  rate 

Retail  rate  OcL  1, 1995 

Residential: 

Basic  charge  . . . 

Sll.OO/mo.fmcludes  127  kwh)  . . 

$11.00(includes  125  kwh). 

Energy  charge . 

$0.04724/kwh  (over  127  kwh) . 

$0.0481 7/kwh(over  125  kwh). 

«2  General: 

Basic  charge  . 

$11.00/rTK>.(inciudes  109  kwh)  . 

$11.00/nK>.(includes  107  kwh). 

Energy  charge . 

$0.0551 1/kwh  (over  109  kwh) . 

$0.05604/kwh(over  107  kwh).  j 

Irrigation: 

Horsepower  charge . 

$1 0.84/HP . 

$11 .25/HP.  j 

Energy  charge . 

sn.tnfios/kvwh . 

$0.03638/kwh. 

Minimum  seasnnal  nhargA:  . . 

$1^  no  or  S6.0Q/HP,  whichever  is  greater  . 

SmaU  arxj  large  commercial: 

Basic  charge  . . . 

None  . 

None. 

Monthly  minimum  . . 

safl  nn 

$38.00.  ! 

Demand  rate  . . 

$4.34/KW  of  hiHing  rtemervi  . . 

S4.50/KW  of  hilling  demanri  j 

Energy  charge  . . 

$0.04269/kwh— First  18,000  kwh . 

$0.04305/kwh— First  18,000  kwh.  I 

0.03551 /kwh— Over  18,000  kwh . 

Monthly  rate 

$0.03588/kwh— Over  18,000  kwh. 

Monthly  rate  « 

Area  lights  installed  on  existing  pole  or  struc- 

tore: 

7,000  lumen  unft,  M.V.* . 

$6.98 . . . 

$7.00.  j 

20,000  lumen  unrt,  M.V.*  . . 

$9.73 . 

$10.00.  ' 

9,000  lumen  unrt,  H.P.S . 

$6.30 . 

$6.50. 

22,000  lumen  unrt,  H.P.S . 

$8.58 . 

$8.75.  • 

Area  lights  installed  with  new  pole: 

1; 

7,000  lumen  unrt,  M.V.*  . 

$8.70 . 

$8.75.  i 

20,000  lumen  unrt,  M.V.*  . 

$11.43 . 

$11.50. 

9,000  lumen  unrt,  H.P.S . 

$8.01  . . . . 

$8.25.  1 

22,000  lumen  unrt,  H.P.S . 

$10.28 . 

$10.50.  1 

Street  lighting  (metered): 

5 

Basic  charge  . . . 

$11.00/mo.(over  109  kwh)  . 

$11.00/mo.(for107kwh).  ' 

Energy  charge . 

$0.05511(over109kwh)  . 

$0.05604(over  107  kwh). 
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BPA  Wholesale  Power  Rate  Revision  From  BPA  to  MVP— Continued 


Rate  class 

Present  rate 

Retail  rate  OcL  1, 1995 

Street  lightirtg  (unmetered): 

This  rate  class  applies  to  municipalities  or 
communities  where  there  are  ten  or 
iTK)re  lighting  units  billed  in  a  group. 
This  rate  schedule  is  subject  to  a  nego¬ 
tiated  contract  with  MVP. 

’Continuing  Service  Only. 


Dated:  August  29, 1995. 

Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  95-21778  Filed  8-31-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFR  Part  20 

RIN  1018-AC79 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1995-96  Early 
Season 

AGENCY:  Fish  and  Wildlife  Service,. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  himting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  vmder  estabUshed  guidelines. 
This  rule  is  necessary  to  allow 
establishment  of  season  bag  limits  and, 
thus,  harvest  at  levels  compatible  writh 
populations  and  habitat  conditions. 
EFFECTIVE  DATE:  This  rule  takes  effect  on 
September  1, 1995. 

ADDRESSES:  Comments  received,  if  any, 
on  the  proposed  special  himting 
regulations  and  tribal  proposals  are 
available  for  public  inspection  dming 
normal  business  hotirs  in  Room  634, 
Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  VA. 
Conummications  regarding  the 
dociunents  should  be  sent  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Room  634-ARLSQ,  1849  C 
Street,  NW,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel  or  Dr.  Keith  A.  Morehouse, 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  (703/ 
358-1714). 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 

1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abimdance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  himted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  17, 1995  Federal 
Register  (60  FR  42960),  the  U.S.  Fish 
and  Wildlife  Service  (Service)  proposed 
special  migratory  bird  hunting 
regulations  for  the  1995-96  hvmting 


season  for  certain  Indian  tribes,  imder 
the  guidelines  described  in  the  June  4, 
1985,  Federal  Register  (50  FR  23467). 

The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  himting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for:  (1)  on- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  frum 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits;  and  (3)  off-reservation  himting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  have  to  be  consistent 
with  the  March  10-September  1  closed 
season  mandated  by  the  1916  Migratory 
Bird  TreaW  with  Canada. 

Tribes  that  desired  special  hunting 
regulations  in  the  1995-96  hunting 
season  were  requested  in  the  March  24, 
1995,  Federal  Register  (60  FR  15642)  to 
submit  a  proposal  that  included  details 
on:  (1)  requested  season  dates  and  other 
regulations  to  be  observed;  (2)  harvest 
anticipated  under  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harvest;  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the 
migratory  bird  resource;  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  himting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season  (August  18, 
1988;  53  FR  31612). 

Although  the  proposed  rule  includes 
generalized  regulations  for  both  early 
and  late  season  hunting,  this  rulemaking 
addresses  only  the  early  season 
proposals.  Late  season  hunting  will  be 
addressed  in  the  rulemaking  to  follow  in 
September  1995.  As  a  general  rule,  early 
seasons  begin  during  ^ptember  each 
year  and  have  a  primary  emphasis  on 
such  species  as  mourning  and  white¬ 
winged  dove.  Late  seasons  are  those  that 
begin  about  October  1  or  later  each  year 


and  have  a  primary  emphasis  on 
waterfowl. 

Comments  and  Issues  Concerning 
Tribal  Proposals 

For  the  1995-96  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  for  seventeen  tribes  and/or 
Indian  groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaldng.  Some 
of  the  proposals  submitted  by  the  tribes 
have  both  early  and  late  season 
elements.  However,  as  noted  earlier, 
only  those  with  early  season  proposals 
are  included  in  this  final  rulemaking;  9 
tribes  have  proposals  with  early 
seasons.  Comments  and  revised 
proposals  received  to  date  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  18, 1995,  closed  on  August 
28, 1995.  Because  of  the  brief  comment 
period  that  was  necess€iry,  any 
conunents  received  on  the  proposed 
rule  and/or  these  early  season 
regulations  not  responded  to  herein  will 
be  addressed  in  the  late  season  final  rule 
to  be  published  in  September. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

To  date,  the  Service  has  received  one 
letter  regarding  the  proposal  of  the  Great 
Lakes  Indian  Fish  and  Wildlife 
Commission  (GLIFWC).  The  State  of 
Wisconsin  Department  of  Natural 
Resources  (WIDNR)  July  6, 1995  letter  to 
the  GLIFWC,  was  copied  to  the  Service. 
In  this  letter,  the  WIDNR  communicated 
concerns  regarding:  (1)  Canada  goose 
bag  limits  of  10  per  day,  and  concern  for 
the  harvest  of  local  giant  Canada  geese. 
With  regard  to  giant  Canada  geese, 
WIDNR  cited  10  or  more  years  of  effort 
to  restore  breeding  populations  that 
could  be  jeopardize  by  overharvest 
locally;  (2)  the  length  of  other  goose 
seasons  and  bag  limits  for  the  GLIFWC 
in  comparison  to  those  required  for  non¬ 
tribal  hunters  by  the  State  of  Wisconsin. 
The  WIDNR  thought  that  GLIFWC  goose 
seascms  and  bag  limits  should  be 
consistent  with  those  of  the  State;  (3) 
the  September  15  opening  of  the  duck 
season.  The  WIDNR  continues  to  oppose 
the  early  duck  season  opener  in  concern 
for  late  nesting  hens  and  their  broods 
that  might  still  be  in  molt  or  just 
recovering  fr'om  the  molt  that  would 
make  them  especially  vulnerable  to 
harvest;  (4)  the  proposed  duck  daily  bag 
limit  to  20.  The  WIDNR  beUeves  that  the 
proposed  bag  limits  may  negatively 
impact  efforts  by  the  State  and  others, 
including  the  GLIFWC,  to  restore  local 
duck  breeding  populations  in  northern 
Wisconsin;  and  (5)  honoring  the  noon 
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opening  for  shooting  hours  for  the  first 
day  of  &e  State’s  duck  season. 

It  is  necessary  to  place  this  proposal 
by  the  GLIFWC  in  the  context  of  a  tribal 
eiitity  having  court  established  legal 
rights  on  ceded  lands.  Further,  it  is  the 
policy  of  the  Service  to  recognize  treaty 
rights  wherever  there  is  substantial 
proof  that  they  occur,  e.g.,  more  recently 
in  the  Michigan  1836  Treaty  area.  Thus, 
the  GLIFWC  proposal  has  as  its 
mnbrella  the  recognition  by  the  Federal 
Government  of  those  reserved  rights  by 
bands  to  an  imquantified  amount  of  any 
harvestable  migratory  bird  svupluses  in 
the  ceded  areas.  Chu  position  derives 
from  the  special  status  that  Native 
Americans  have  with  regard  to  the 
Federal  Government’s  trust 
responsibility,  as  well  as  precedent 
•>  setting  court  decisions  in  Wisconsin  and 
elsewhere  when  these  reserved  treaty 
rights  have  been  at  issue. 

As  to  the  details  of  the  proposal 
comments,  our  response  continues  to  be 
that  while  the  Commission’s  proposed 
bag  limits  are  somewhat  greater  than 
they  were  several  years  ago,  we  disagree 
that  they  are  “inconsistent  with  past 
FWS  harvest  and  population 
management  strategies”  and  “excessive” 
for  geese.  The  Service’s  position  is  that 
the  current  populations  of  birds  can 
support  the  limited  harvest  of  the  bands. 
In  past  years,  the  numbers  of  ducks  and 
geese  taken  annually  by  the 
Commission’s  member  bands  have  been 
about  2,000  and  500,  respectively.  In 
1994-95,  imder  nearly  identical 
regulations,  1901  du^s  and  719  geese 
were  taken.  Under  the  proposed 
regulations,  the  annual  harvest  is 
anticipated  to  be  approximately  3,000 
ducks  and  900  geese.  Further,  the 
Commission  has  proposed  specific  sex 
and  species  considerations,  in  line  with 
current  management  concerns.  If 
approved,  the  Commission  will  be 
obligated  to  monitor  the  harvest  to 
ensure  that  local  breeding  populations 
of  ducks  are  not  being  adversely 
affected. 

The  September  15  opening  date  for 
the  GLIFWC  meets  the  fi’amework  the 
Service  has  established  for  approval  of 
tribal  duck  seasons.  This  date  should 
provide  ample  time  for  even  late  broods 
and  molting  ducks  to  be  flighted.  These 
referenced  guidelines  were  originally 
established  by  the  Service’s  Region  3 
Office  in  the  Twin  Cities,  Minnesota,  for 
use  in  the  Great  Lakes  areas  but  have 
been  generally  applied  elsewhere  in  the 
States,  as  appropriate.  The  Service  also 
requests  that  tribal  members  honor  both 
the  noon  opening  for  shooting  hours  for 
the  first  day  of  the  State’s  duck  season 
and  Wisconsin’s  open  water  himting 
restrictions. 


As  these  regulations  are  being 
approved  in  t^s  early  season  final  rule, 
it  is  incumbent  upon  the  GLIFWC  to 
continue  to  closely  monitor  both  the 
duck  and  goose  harvests  to  ensine  that 
local  and/or  regional  breeding 
populations  are  not  being  negatively 
impacted  by  an  increased  harvest. 

In  slunmary,  this  rule  amends  section 
20.110  of  50  CFR  to  make  current  for  the 
early  1995-96  migratory  bird  hunting 
season  the  regulations  that  will  apply  on 
Federal  Indian  reservations,  ofi- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
improved  status  of  ducks  and  the  need 
to  maintain  somewhat  restrictive 
regulations  to  reduce  harvest  on  some 
migratory  bird  populations. 

NEPA  Consideration 

Pinsuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environment^  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  “Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Himting  of 
Migratory  Birds  (FES  75-74)”  was  filed 
with  the  Council  on  Environmental 
Quality  on  Jime  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  Jime  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  “Final 
Supplemental  Enviroiunental  Impact 
Statement:  Issuance  of  Aimual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)”  was  filed  on  Jime  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  In  edition,  an  August  1985 
environmental  assessment  titled 
“Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands”  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884),  provides  that,  “The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act”  (and)  shall  “insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat...”  Thus,  the  Service 
initiated  Section  7  consultation  for  the 
proposed  migratory  bird  hunting 
seasons  inchiding  those  which  occur  on 
Federally  recognized  Indian 


reservations  and  ceded  lands.  The 
Service’s  biological  opinion  resulting 
from  its  consultation  under  Section  7  of 
the  ESA  may  be  inspected  by  the  public 
in,  and  will  be  available  from,  the 
Service’s  address  given  under  the 
caption  ADDRESSES. 

In  an  August  1995  finding,  the  Service 
concluded  that  the  proposed  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats.  Among  other 
reasons,  hunting  regulations  are 
designed  to  remove  or  alleviate  chances 
of  conflict  between  seasons  for 
migratory  game  birds  and  the  protection 
and  conservation  of  endanger^  and 
threatened  species  and  their  habitats. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act. 

In  the  Federal  Register  dated  March 
24, 1995  (60  FR  15642),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  FlexibiUty  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis  (FRIA),  and  publication 
of  a  summary  of  the  latter.  Although  a 
FRIA  is  no  longer  required,  the 
economic  analysis  contained  in  the 
FRIA  was  reviewed  and  the  Service 
determined  that  it  met  the  requirements 
of  E.0. 12866.  In  addition,  the  Service 
prepared  a  Small  Entity  Flexibility 
Analysis,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq), 
which  further  document  the  significant 
beneficial  economic  efi'ect  on  a 
substantial  number  of  small  entities. 
This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  E.0. 12866. 

These  regulations  contain  no 
information  collections  subject  to  OMB 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.]. 
However,  the  Service  does  utilize 
information  acquired  through  other 
various  information  collections  in  the 
formulation  of  migratory  game  bird 
himting  regulations.  These  information 
collection  requirements  have  been 
approved  by  OMB  emd  assigned 
clearance  numbers  1018-0005, 1018- 
0006, 1018-0008, 1018-0009, 1018-0010, 
1018-0015, 1018-0019,  and  1018-0023. 

Authorship 

The  primary  authors  of  this  early 
season  final  rule  are  Ron  W.  Kokel  and 
Dr.  Keith  A.  Morehouse,  Office  of 
Migratory  Bird  Management. 
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Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  himting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  tribes  were  published  on 
August  18, 1995,  the  Service  established 
the  longest  possible  period  for  public 
comments.  In  doing  this,  the  Service 
recognized  that  time  would  be  of  the 
essence.  However,  the  comment  period 
provided  the  maximiun  amount  of  time 
possible  while  ensvuing  that  this  final 
rule  would  be  published  before  the 
beginning  of  the  early  himting  season 
b^inning  on  September  1, 1995. 

Under  the  authority  of  the  Migratory 
Bird  Treaty  Act  of  July  3, 1918,  as 
amended  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  the  ^rvice  prescribes  final 
himting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  himted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  “good 
cause”  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  this  final  rule  will 
take  effect  on  September  1, 1995. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20~[AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

authority:  16  U.S.C.  703-711, 16  U.S.C 
712,  and  16  U.S.C  742  a-).  (Editorial  Note: 
The  following  hunting  regulations  provided 
for  by  $20,110  of  50  CFR  Part  20  will  not 
appear  in  the  Code  of  Federal  Regulations 
because  of  their  seasonal  nature). 

2.  Section  20.110  is  revised  to  read  as 
follows: 

§20.110  Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and 
ceded  lands. 


(a)  Colorado  River  Indian  Tribes,  Parker, 
Arizona  (Tribal  Members  and 
Nonmembers) 

Doves 

Season  Dates:  Open  September  1, 
close  September  10, 1995;  then  open 
November  25,  close  January  14, 1996. 

Daily  Bag  and  Possession  Umits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate  per  day.  For 
the  late  season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  for  all  persons  14  years  and 
older  andmust  he  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Buttons  Bay, 

Michigan  (Tribal  Members  Only) 

Canada  Geese 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  ^ptember  1, 
close  November  30, 1995,  and  open 
January  1,  close  February  7, 1996. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

General  Conditions:  A  valid  Grand 
Traverse  Band  Tribal  license  is  required 
for  all  persons  12  years  and  older  and 
must  be  in  possession  before  taking  any 
wildlife.  All  other  basic  regulations 
contained  in  50  CFR  part  20  are  valid. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  tribal  office  in 
Suttons  Bay,  Michigan. 

(c)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin  (Tribal 
Members  Only) 

Ducks 

Wisconsin  and  Minnesota  1837, 1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1995. 

Daily  Bag  Limit:  The  daily  hag  limit  is 
20,  includi^  no  more  than  10  mallards; 
only  5  of  wffich  may  be  hen  mallards; 

4  hlack  ducks;  4  redheads,  4  pintails 
and  2  canvasbacks. 

Mergansers  ■ 

Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Open  September  15, 
close  November  7, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 


Ccmada  Geese 

Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Open  September  15, 
close  December  1, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
10,  minus  ffie  number  of  blue,  snow  or 
white-fironted  geese  taken. 

Michigan,  1842  Treaty  Zone: 

Season  Dates:  Open  ^ptember  1, 
close  September  10, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  ^ptember  1, 
close  September  10, 1995,  except  for 
that  small  portion  of  the  ceded  territory 
which  coincides  with  the  State  of 
Michigan’s  Southern  Zone  will  open 
September  1  and  close  on  September  15. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Other  Geese  (Blue,  Snow,  and  White- 
fronted) 

Wisconsin  and  Minnesota  1837, 1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
10,  minus  ffie  number  of  Canada  geese 
taken. 

Coots  and  Common  Moorhens 
(Gallinule) 

Wisconsin  and  Minnesota  1837, 1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
20,  singly  or  in  the  aggregate. 

Sora  and  Virginia  Rails 

Wisconsin  and  Minnesota  1837, 1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
25,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Michigan,  1842  and  1836  Zones: 
Season  Dates:  Open  September  15, 
close  November  14, 1995. 

Daily  Bag  and  Possession  Umits:  The 
daily  bag  limit  is  25,  singly  or  in 
aggregate.  The  possession  limit  is  25. 

Common  Snipe 

Wisconsin  and  Miimesota  1837, 1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1995. 

Daily  Bag  Umit:  The  daily  bag  limit  is 

8. 

Michigan,  1842  and  1836  Zones: 
Season  Dates:  Open  September  15, 
close  November  14, 1995. 

Daily  Bag  Umit:  The  daily  bag  limit  is 

8. 
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Woodcock 

Wisconsin  and  Minnesota  1837, 1842 
and  1854  Zones: 

Season  Dates:  Open  September  5, 
close  November  30, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1842  and  1836  Zones: 
Season  D^es;  Open  September  15, 
close  November  14, 1995. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

General  Conditions: 

(i)  While  himting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  himting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  reqviired  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Coiute  Oreilles 
V.  State  of  Wisconsin  regarding 
migratory  bird  hunting.  Except  as 
mc^fied  herein,  these  amended 
regvilations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
shooting  hour  regulations  in  50  CFR 
Part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
himting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
himting  areas. 

(iv)  Minnesota  and  Michigan—Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  applicable  State  statutes. 
Tribal  members  hunting  in  Michigan 
will  comply  with  tribal  codes  that 
contain  provisions  parallel  to  Michigan 
law  regarding  duck  blinds  and  decoys. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cle€med, 
dressed,  and  at  a  member’s  primaiy 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 


(d)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers). 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30, 1995. 

Daily  Bag  and  Possession  Umits:  The 
daily  bag  limit  is  5  and  the  possession 
limit  is  10. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30, 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10  and  the  possession 
limit  is  20. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hours  and  manner  of  tal^g.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(e)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members). 

Ducks 

Season  Dates:  Open  September  15, 
close  November  30, 1995. 

Daily  Bag  and  Possession  Limits: 

Daily  bag  limit  is  5,  including  no  more 
than  3  mallards  (only  1  of  which  can  be 
a  mallard  hen),  4  wood  ducks,  1 
canvasback,  1  redhead,  2  pintails,  and  1 
hooded  merganser.  Possession  limit  is 
twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  1, 
close  November  30, 1995. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  2  Canada  geese,  that 
must  be  tagged  after  harvest  with  tribal 
tags.  The  tribe  will  reissue  tags  upon 
registration  of  the  daily  bag  limit.  A 
season  quota  of  150  birds  is  adopted.  If 
the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 

Mourning  Dove 

Season  Dates:  Open  September  1, 
close  November  30, 1995. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  10,  and  the  possession 
limit  is  20. 

Woodcock 

Season  Dates:  Open  September  1, 
close  November  30, 1995. 


Daily  Bag  and  Possession  Limits: 

Daily  bag  limit  is  6,  and  the  possession 
limit  is  12. 

General  Conditions:  Indians  and  non- 
Indians  hunting  on  the  Oneida  Indian 
Reservation  or  on  lands  under  the 
jurisdiction  of  the  Oneida  Nation  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50 
Indian  hunters  are  exempt  from  the 
requirement  to  purchase  a  Migratory 
Waterfowl  Hunting  and  Conservation 
Stamp  (Duck  Stamp)  and  the  plugging  of 
shotgun  to  limit  capacity  to  3  shells. 

(f)  Seminole  Tribe  of  Florida,  Big 
Cypress  Seminole  Reservation, 

Clewiston,  Florida  (Tribal  and  Non¬ 
tribal  Members). 

Mourning  Doves 

Season  Dates:  Open  September  20, 
1995,  close  January  15, 1996. 

Daily  Bag  and  Possession  Umits:  The 
daily  bag  limit  is  12  and  the  possession 
limit  is  24. 

General  Conditions:  Hunting  would 
be  on  Sundays  only  fiom  1:00  p.m.  to 
sunset.  All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply. 

(g)  Squaxin  Island  Tribe,  Squaxin  Island 
Reservation,  Shelton,  Washington 
(Tribal  Members) 

Ducks 

Season  Dates:  Open  September  15, 
1995,  close  January  15, 1996. 

Daily  Bag  and  Possession  Umits: 
Daily  bag  limit  is  5,  including  no  more 
than  1  canvasback.  The  season  on 
harlequin  ducks  is  closed.  Possession 
limit  is  twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  15, 
1995,  close  January  15, 1996. 

Daily  Bag  and  Possession  Umits: 
Daily  bag  limit  is  4  birds  per  day  and 
can  include  no  more  than  2  snow  geese 
and  1  dusky  Canada  goose.  The  season 
on  Aleutian  and  Caclding  Canada  geese 
is  closed.  Possession  limit  is  twice  the 
daily  bag  limit. 

Brant 

Season  Dates:  Open  September  15, 
close  December  31, 1995. 

Daily  Bag  and  Possession  Umits: 
Daily  bag  limit  is  2,  and  the  possession 
limit  is  4. 

Coots 

Season  Dates:  Open  September  15, 
1995,  close  January  15, 1996. 

Daily  Bag  and  Possession  Umits: 
Daily  bag  limit  is  25. 
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Snipe 

Season  Dates:  Open  September  15, 
1995,  and  close  January  15, 1996. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8,  with  16  in 
possession. 

Band-tailed  Pigeons 

Season  Dates:  Open  September  15, 
close  December  1, 1995. 

Daily  Bag  and  Possession  Limits: 

Daily  bag  limit  is  2,  and  the  possession 
limit  is  4. 

General  Conditions:  All  tribal  himters 
must  obtain  a  Tribal  Himting  Tag  and 
Permit  from  the  tribe’s  Natu^ 

Resources  Department  and  must  have 
the  permit,  along  with  the  member’s 
treaty  enrollment  card,  on  his  or  her 
person  while  himting.  Shooting  hours 
are  one-half  hour  before  sunrise  to  one- 
half  hour  after  sunset  and  steel  shot  is 
required  for  all  migratory  bird  hunting. 
Other  special  regulations  are  available  at 
the  trib^  office  in  Shelton,  Washington. 

(h)  Tulalip  Tribes  of  Washington, 

Tulalip  Indian  Reservation.  Marysville, 
Washington  (Tribal  Members) 

Ehicks/Coot 

Season  Dates:  Open  September  15, 
1995,  and  close  February  1, 1996. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  bag  and 
possession  limits  are  restricted  for  blue¬ 
winged  teal,  canvasback,  harlequin, 
pintail  and  wood  duck  to  those 
established  for  the  Pacific  Flyway  by 
final  Federal  fiameworks,  to  be 
aimounced. 


Geese 

Season  Dates:  Open  Septen^r  15, 
1995,  and  close  February  1. 1996. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  the  bag  limits  for 
brant  and  cackling  and  dusky  Canada 
geese  are  those  established  for  the 
Pacific  Fljrway  in  accordance  with  final 
Federal  fiiWeworks,  to  be  announced. 
The  tribes  also  set  a  maximum  annual 
bag  limit  on  ducks  and  geese  for  those 
tribal  members  who  engage  in 
subsistence  hunting. 

Snipe 

Season  Dates:  Open  September  1, 
1995,  and  close  February  1, 1996. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession. 

General  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  from  the  Tuledip 
tribes.  Also,  non-tribal  members  sixteen 
years  of  age  and  older,  hunting  piursiumt 
to  Tulalip  Tribes’  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
enforced  by  the  tribes  and  available  at 
the  tribal  office. 


(i)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver. 
Aurizona  (Tribal  Members  and 
Nonmembers). 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  10, 1995. 

Daily  Bag  and  Possession  Umits:  The 
daily  ^g  limit  is  3  and  the  possession 
limit  is  6. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  10, 1995. 

Daily  Bag  and  Possession  limits:  The 
daily  bag  limit  is  8  and  the  possession 
limit  is  16. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  ffie  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  nontrib^  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  Part 
20  regarding  shooting  hours  and  manner 
of  tal^g. 

Dated:  August  29, 1995 
Geoige  T.  Frampton,  Jr., 

George  T.  Frampton.  Jr.,  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks. 

[FR  Doc.  95-21788  Filed  8-31-95;  8:45  am] 
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Additional  addresa/attention  Nrw 


Street  address 


City.  State.  Zip  code 


For  privacy,  check  box  below: 
a  Dp  not  ntake  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  |  |  |  j~i(expiratlon  date) 


Thank  you  for  your  order! 


Daytime  phone  including  area  code  Authorizing  signature  10/94 

_  Mai  To:  Superintendent  of  Documents 

Purchase  order  number  (optional)  RO.  Box  371 954.  Pittsburgh,  PA  1 5250-7954 


Printed  on  recycled  paper 


